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HUSBAND AND WIFE. 

Tlio female spider, wbou her consort ceases 
t^ )>o jigroeablo to her in otlier ways, eats 
him. In human societies the process is some- 
times reversed, either literally or figuratively 
atvonlingto thestiige of civilization in which 
tiiv' o\ent fKTCurs. But wivoH are now obtain- 
ing ^(reater privil^es, and one of the con- 
MMjuences of the Married Women's Property 
Alt in England has been a judicial decision, 
tliat a wife with a house of her own can turn 
hi*r husband out of it and obtain the aid of 
tho (^ourt to keep him out (See 6 L. N. 2(>8). 
That case is now before the House of Lords. 
Tho same question has come up in Pennsyl- 
vania, in Commonwealth v. Springer^ in which 
tlie sole question was, can a wife exclude her 
husband from the right to eat at her table, 
ride in her carriage, and sleep in her bed? 
Tlie court said : " While the relation of hus- 
band and wife continues in its normal con- 
dition, and there is no rupture of those 
relations or separation between the parties, 
it is admitted the husband possesses all those 
privileges. However unwilling he may be to 
<*onwnt to such a summary divorce from his 
wife's bed and board, and the comforts of her 
society and enjoyment of her property, we 
ran see no way to insure to him those rights 
and comforts by force. The right may exist, 
hut the remedy is by making himself s^ree- 
able to her rather than by resorting to force 
and arms. He perhaps may use actual 
force as between him and her so long as he 
does not injure her person, destroy her pro- 
perty, or break the public peace. The latter 
is of paramount importance, and must be 
[•reserved regardless of tho consequences to 
moro private rights. The difficulty here pre- 
sented did not exist at common law; it has 
irrow n out of the Married Woman's Act If 
she i.s strong enough to turn lier husband 
out of her house, or after he has voluntarily 
left it, if she /^n successfully bar the doors 
against him so securely as to require actual 



force and a breach of the public peace to 
effect an entrance, I am inclined to the 
opinion that his only remedy is to seek 
another home, invite her to share it with him, 
and upon refusal subject her to the pains and 
penalties of willful desertion. In such case 
he cx>uld either refuse to contribute to her 
support, and preserve his right of curtesy in 
her estate by denying her a lawful divorce, 
or if he desired it, he could succassfully break 
tlie bonds of matrimony and seek a more 
congenial wife. In Commonwealth wMcGolri^j 
I Del. Co. Rep. 44G, we held the husband to 
keep the peace in a somewhat similar cajse. 
To attempt to break into her house by force 
would result in forcible resistance by her, 
her friends, mercenaries and coadjutors. No 
personal valor of his could overcome such 
troops. This would require an accumulation 
of additional forces, munitions, and muni- 
ments of war upon his part, ending in riot 
and bloodshed requiring peradventure the 
interference of the militia, army and navy of 
the CommonwealtlL The dreadful conse- 
quences of matrimonial infelicity to the old 
city of Troy admonish us to nip the germ of 
strife in the bud by holding the husband to 
keep the peace and be of good behavior." 

The remedy pointed out by the Court in 
the remarks quoted above agrees with our 
law, the Code having enacted (Art 175) that 
" a wife is obliged to live with her husband, 
" and to follow him wherever he thinks fit to 
" reside." It is only when she has obtained 
a separation from bed and board that she has 
" the right of choosing for herself a domicile 
•• other tlian that of Ijer husband." (Art 207). 



THEN. Y. COURT OF AP PEALS, 
Evil days have come to the members of 
appellate courts. A voice is now heard, and 
lamentation, from the State of New York. 
The pet court, the unrivalled team, the 
champion seven, are vanquished. The 
AUxiny Law Journal says: — 

" The Court of Appeals have failed to clear 
their calendar at tlie close of the year. The 
judges have labored with their accustomed 
devotion and fidelity, and have decided 
about the usual number of causes, say 530. 
But the appeals have increased, and there 
will be a remanet of probably 150, and these 
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with the new causes will probably swell the 
new calendar to 800 causes. This is a very 
serious event This court has for twelve 
years been the only court in the United 
States that has kept up with its business. 
But at what a sacrifice of hfe and health ! 
Judges Church, Peckham, Grover and Allen 
literally worked themselves to death, and 
other members of the court have seriously 
impaired their health in their hopeless 
undertaking." 

^V good many suggestions are made as to 
the mode in which relief is to be obtained. 
The one most favored seems to be the en- 
largement of the court so that all the judges 
need not sit at once, and in this way almost 
continuous sittings could be maintained. 



PATENTS IN ENGLAND, 
On the 1st of January a new patent act 
came into force in Great Britain, by which 
the system of obtaining patents is simplified, 
and a considerable reduction is effected in 
the cost The expense of procuring a patent 
in England is now about the same as in the 
United States. Scotland, Ireland, Wales, and 
the Channel Islands are included in the 
protection. A valid patent cannot be obtained 
if the article to be patented has been intro- 
duced into the country, or copies of a United 
States patent have been open for general 
inspection in such a way that the public 
may be presumed to have knowledge of 
them, as in a reading room, library, etc.* 
before application is made for the patent 
in England. Each application for a patent 
must be confined to one invention. No 
examination is made to determine owner- 
ship. The original declaration and pro- 
visional specification go to an examiner only 
to seie that the invention is fairly described 
and correctly named. Patents are granted 
jointly to the inventor with others, but there 
must be a declaration from the inventor that 
he is the true and first inventor. 



JUDICIAL INDEPENDENCE. 
We can hardly credit a statement made by 
the New York Evening Post, and copied by 
the Chicago Legal News, that " a large propor- 
" tion of the Judges hold railroad passes, and 
" have asked for them, or have, in other 



" words, incurred obligations to railroad 
" companies which ought to disqualify them, 
** but do not, for sitting on any railroad case, 
" and which the law ought to make a punish- 
" able and disgraceful offence." 

If there be any truth in this, it is not so 
surprising that the entertainers of a distin- 
guished English Judge should have applied 
for railroad passes in Canada. Here the 
Judges leave that sort of tiling to city 
aldermen. 



A DIFFERENT PICTURE. 
A keen and disinterested observer who 
has passed five years in Canada, and has 
spent a good portion of the time in visiting 
the different sections of the country — we 
refer to the Marquis of Lome— gives a very 
different account of the Dominion from that 
which we extracted recently from the pages 
of our sadly befogged contemporary, the 
American Law Review. In his address at the 
Royal Colonial Institute in London, the 
Marquis foreshadowed the fast approaching 
change of Imperial and Colonial relations in 
these terms: — 

" These islands have 35 millions of people. 
Canada has now 5,000,000. Australia will 
soon have 4,000,000. Britain has for the 
small area she possesses greater resources in 
coal and other wealth, but it may be M'ell 
for her to remember how httle of the earth's 
surface she possesses in comparison with her 
children. (Hear, hear.) The area of Canada 
and of the Australian States is so vast, the 
fertility of their soil is so remarkable, the 
healthfulness of their climate is so well 
proved, and the rapid increase of their white 
population is so certain, that within the life- 
time of the children of gentlemen here pre- 
sent their numbers will equal our own. In 
another century they must be greatly supe- 
rior to us in men and material of wealth. 
(Hear, hear.) How foolish, therefore, will 
our successors in England deem us to have 
been if we do not meet to the fullest degree 
possible the wishes of these growing States." 

We trust our good neighbour of St. Louis 
will come and see for himself, and even if he 
chooses the week of our winter carnival for 
his visit, we doubt not that he will have 
reason to revise his estimate of us. 
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AN INTEREST PUZZLE 
A oorrespondent writing from the District 
of Bedford, sends a note of a case, Eaton v. 
Untcin H al,, which he states has engaged the 
attention of nearly the whole Bar of that 
district, " and is somewhat analogous to the 
" celebrated 15 puzzle." The case evidently 
affords scope for some ingenuity in calcula- 
tion. It would be interesting to have the 
precise words of the agreement 



THE BLACK CAP. 



The origin of the black cap of our judges is 
involved in some obscurity. The " Athenian 
Oracle" describes black as the fittest emblem 
of the grief the mind is supposed to be 
doaded with upon occasions of outward 
monming, and ''as death is the privation of 
life^ and black a privation of light, it is very 
probable this color has been chosen to denote 
sadness upon that account ; and accordingly 
this color has for mourning been preferred 
by most people throughout Europe." The 
practice of the English Judges in putting on 
a black cap before they pronounce sentence 
of death upon a criminal is explained by 
some as having this general meaning of 
sorrow, with perhaps a remnant of ancient 
costom of covering the head as a token of 
griel Thus " Haman hastened to his house, 
monming, and having his head covered." 
(Esther vi. 12.) David, too, " wept as he went 
up, and had his head covered * * * and 
an the people that were with him covered 
every man his head, and they went up, 
weepii]^ as they went up." (2 Samuel xv. 
30.) Darius covered his head on hearing of 
the death of his queen, and Demosthenes 
when insulted by the populace did the same ; 
while the mourners at ancient funerals drew 
their hoods over their heads. Hence, the 
black cap has a distinct symbolic meaning; 
the judge puts himself as it were into mourn- 
ing for the person who becomes doomed at 
the act, as though he were already dead. 
This, though throwing considerable figurative 
signification around the act, scarcely explains 
how it became and continued so decided a 
feature of our legal procedure. Another 
explanation of the solemnity, if it does not 
contain the true origin of the custom, bears 
the impress of greater likelihood, the reasons 



of adoption being more definite. In early 
times the judges were, for the most part, 
eccle nasties, and in spite of the church's 
prohibition that no one in holy orders should 
pronounce sentence of death, they were, by 
virtue of their judicial oflSce, often called 
upon to do so. Hence, the judge, when the 
sentence of death had to be passed, laid aside 
his clerical character, and putting on his cap 
to cover the clerical tonsure, thus showed 
that he acted now in a civil capacity alone. 
The greater number of clerical judges made 
tlie custom more universal, and we do not 
hesitate to accept this as the reason why the 
act is observed to this day.— fiiKter*' Gazette. 



NOTES OF GASES. 

COURT OF REVIEW. 

MoMTRBAL, November 30, 1883. 
Before Johnson, Tobbancb, & Rainvillb, JJ. 

PiNGAULT V. SyMMBS. 

Acticm for a89a}jU and battery — Pka in bar — 
Conviction. 

A conviction before justices for an assavlt and 
battery may be pleaded in bar to an action 
for the recovery of damages for the same 
assavlt. 

The inscription was from a judgment of 
the Superior Court, Sherbrooke, Plamondon, 
J., 12th SeptemW, 1883. 

Johnson, J. This was an action of damages 
for an assault and battery committed by the 
defendant upon the plaintiff at Sherbrooke. 
The defendant pleaded among other things, 
that there had been a complaint made 
against him before a justice of the peace for 
the offence, and he had been convicted and 
fined $15, and costs, and had complied with 
the terms of the conviction. This plea was 
overruled by the Superior Court at Sher- 
brooke; and on the merits judgment was 
given against the defendant for $50, and the 
costs of the action. The defendant now 
brings the case here, and contends that the 
legal effect of his conviction before the 
magistrate was to release him from all 
further or other proceedings, civil or crimi- 
nal, for the same cause. The case of Mar- 
chesaatUt v. Oregoireydecided in this Court on 
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the 3l8t May, 1873, and reported in the 4th 
Bev. L^. p. 541, lays down the law applicable 
to this case, and shows the distinction be- 
tween the effect of a conviction for an assault 
and battery, and that of a conviction for cer- 
tain aggravated assaults causing grievous 
bodily harm, or unlawful and malicious cut- 
tings, stabbings, or woundings. In the latter 
cases the release only extends to further 
criminal proceedings : in the former to both 
civil and criminal proceedings. It was, how- 
ever, suggested for the plaintiff, that thefplea 
in bar set up by the defendant in the court 
at Sherbrooke was founded upon the 43rd 
section of the 32nd and 33rd Vict c. 2, which 
said that in case of convictions for assault 
and battery a certificate that the offender 
had satisfied the conviction should release 
him from all further proceedings, civil and 
criminal ; and that the Canadian Parliament, 
though it could deal with criminal law, and 
release from further criminal proceedings, 
could not deal with our provincial civil law, 
nor consequently release from civil liability 
in our courts. 

Without entering upon that argument 
now, it will be sufficient for the present case, 
to point out that the 32nd and 33rd Vict in 
no way interfered with the civil rights of the 
inhabitants of this province, as they existed 
when it was passed, and had existed for 
twenty-seven years previously, for the 4th 
and 5th Vic, c. 27, sec. 28, reproduced in the 
Cons. Statutes, c. 91, sec. 44, had made pre- 
cisely the same provision; therefore our 
civil rights were left by the 32nd and 33rd 
Vic. just where they had been before it was 
passed. Then, it was attempted to show that 
this case was not one of assault and battery 
merely; but the conviction shows it most 
clearly to have been that, and notlung else. 
The words are " did unlawfully assault, beat, 
wound, and ill-treat" — the words immemori- 
ally used to describe an assault and battery. 
In order to oome under sec. 1, sub-sec. 4 of a 
105 of the Consol. Stat, the words required 
wx)uld have been "unlawfully and mali- 
ciously inflicting grievous bodily harm," or 
" unlawfully and maUciously stabbing, cut- 
ting, or wounding." 

The plea in bar of the defendant, then, 
should have been allowed, and the judgment 



of the Court below must be reversed with 

costs. 

Judgment reversed. 

Belanger & Co. for the plaintiff. 

/. W, Merry for the defendant 



COURT OF REVIEW. 

Montreal, December 29, 1883. 

Before Johnson, Doiterty & Ra^nvillb, JJ. 
Lambhrt v. Tub Grand Trunk Railway Co, 
of Canada. 
Eailimy Company — Negligence. 
A horse was found dead near the raUvxiy track. 
There was no evidence as to tlie immediate 
cause of death. It teas proved thai the fence 
adjoining the track^ and the gate therein, 
loere in good order, but that the gate fjoas 
often left open by persons passing through 
it, not in the service of the raUway company. 
Held, that the company uus not linhle. 
The inscription was from a judgment of 
the Superior Court, Montreal, Torrance, J., 
dismissing the action. See 6 Legal News, p- 
43, for judgment below. 

Johnson, J. Tlie owner of a horse which 
met its death on the line of the railway, has 
assigned his claim for damages to the plain- 
tiff, who alleges by his action, that the animal 
got on to the traci by reason of the insutli- 
ciency of the gate and its fastenings, which ho 
attributes to the negligence of the railway 
company. 

The case must bo looked at, first, with 
reference to the liability of the defendants, 
by reason of any want of observance on 
their part of their obligations respecting the 
gate; and, secondly, with roferonce to 
whether the horse, being once on the lino of 
the defendants* railMay, was killed in any 
manner for which they alone would lie re- 
sponsibla As to the first question the 
evidence of Alex. Denis shows that the gate 
and its fastenings were all right as far as tlie 
company's obligations went; and the same 
thing is distinctly proved by the evidence of 
Alexandre Boissy, and that of Jean M. Beau- 
champ. These two witnesses even go further, 
and say that Isaie Goyette, who may be con- 
sidered the real plaintiff, distinctly stated 
shortly after the occurrence (at a time when 
he probably was not thinking about going to 
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law), that not only was the gate in a proper 
condition ; but that he had found it open in the 
morning after the horse had got out; and 
Alexis Goyette, the uncle, says the same 
thing. 

It would, therefore, appear useless to look at 
the question of what was the immediate cause 
of the animal's death. It would be absurd 
to hold anybody else responsible for an occur- 
rence to which the negligence of the owner 
or thoee under his control had materially 
contributed by leaving the gate open. The. 
mle in such cases is very plain, and we have 
frequently acted upon it Even supposing 
that the horse being on the line, was killed 
by the defendants' engine in a manner to 
make them otherwise responsible, if the 
owner by his own fault contributed to the 
result the defendants would not be liable. In 
the case of Ware v. Cardey in this court, I 
cited the rule from Campbell's treatise on the 
law of negligence; and it is this:— In all 
" cases where ordinary negligence is suffi- 
" cient to infer liability, it is a good defence 
*• to show that there was contributory negli- 
** ;^noo on the part of the plaintiff; that is to 
*' say, to show that although the negligence 
" of the defendant was a cause, and even the 
** primary cause of the occurrence, yet that 
" it would not have happened without a cer- 
** tain degree of blameable negligence on the 
" part of the other." The same thing was also 
decided in this court in the case of VaUSe v. 
Hie Montreal Gas Co., referring to the leading 
English case of Tuff v. Warman, 5th vol. 
Common Bench Reports, p. 573, where six 
judges held that, if by ordinary' care the 
plaintiff might have avoided the consecjuences 
of the defendant's negligence, he is the author 
of his own wrong, and cannot recover. In 
the present case, however, we are not entirely 
relieved from considering the second part of 
the case, because there is another rule equally 
plain in respect to costs in such cases, which 
is that costs are to be divided, where there 
has been fault on both sides ; but of course, 
if there has been no fault proved on the de- 
fendant's part, the plaintiff would entirely 
fail, and would have to bear the costs. Now 
we are left entirely to conjecture as to the 
immediate cause of this animal's death. It 
was found in the morning dead, or nearly so, 



lying at the bottom of a culvert, with some 
marks on it, which might or might not have 
been made by contact with the engine or any 
part of train ; or it might have been frightened 
by the approach of the train, and in its flight 
have fallen into the culvert It is impossible 
to say with any certainty from the evidence 
what was the immediate cause of its destruc- 
tion ; but even if it had been hit by the train, 
the company would not nec^arily be liable 
for running over anything on their track, 
(which is their own property for the purpose 
of running trains) if that thing had been put 
there on purpose, or, which is the same thing, 
had got there by the fault of the owner. I 
say the company would not be liable in such 
case unless by ordinary care they could have 
avoided the result Now we have no reliable 
evidence whatever as to how the horse was 
struck, if even it was struck at alL Alexis 
Goyette the uncle, and young Alexis Goyette 
the brother of the owner, are the only wit- 
nesses who were on the spot soon after the 
accident, and neither of them actually wit- 
nessed it The elder one says that in coming 
down from his house he heard the whistle of 
the engine, as if to frighten cattle off the 
track, and this is all we have. There is 
therefore no evidence at all of fault or negli- 
gence on the part of the defendants ; but there 
is evidence that the plaintiff or the owner 
acted in direct violation of the law in allow- 
ing his horse to stray on the railway. So 
that this is not a case where, properly speak- 
ing, there is only contributory negligence on 
the part of the plaintiff; but it is a case where 
he alone is to blame, therefore the action 
fails, and he must bear the costs. 

Judgment confirmed. 

Prefontaine ct* Co. for the plaintiff. 

O. Macrae, Q.C,, for the defendant 



COURT OF REVIEW. 

Montreal, November 30, 1883. 
Before Johnson, Rainvillb & Jbttb, JJ. 
DuBUc V. La Compagnib du Chbmin db Fbr 

DB MoNTBBAL & SORHL &t aL 
Mandamw — Railway Crossing, 
A mandamus wiU not lie against a BaUway 
Company J to ctympel the company to fulfil 
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a statutory obligation, such as the oUigaHon 

to make and maintain crossings on the 

petitioner's property y under the Quebec Rail- 

way Act, there being the remedy by ordinary 

action. 

The inscription was from a judgment of the 

Superior Court, at Sherbrooke, Doherty, J., 

151^ June, 1883, maintaining the demurrer 

to the action. 

Johnson, J. The petitioner has inscribed 
this case for review from a judgment rendered 
in Montreal in June last, and which dismissed 
the petition upon the demurrers severally 
pleaded by the two defendants, one of them 
being the Montreal & Sorel R. R Co., and 
the other the South Eastern Railway com- 
pany. The object of the petition and the 
writ was to compel these companies to 
make and maintain crossings upon the 
petitioner's property under sec 16 of the 
Consolidated Railway Act of the Province, 43 
and 44 Vict; and the petition also asked for 
damages for the neglect hitherto to make 
these crossings. 

The demurrers were identical, and shortly 
stated, they contended that no mandamus in 
such a case as was alleged would lie under the 
article 1022 of the code of civil procedure. Of 
course, that article, in any of its sections, 
except the 4th, could have no application 
whatever to the present case. That section, 
however, says that the writ may be obtained 
in all cases where it would lie in England. 
Now it would not be a very easy nor a very 
profitable task to determine what are all the 
cases in which the writ might he in England : 
indeed it would be very laborious, and I be- 
lieve perfectly useless, if not absolutely impos- 
sible to do so. One thing, however, is certain, 
viz., that if the writ is refused in England 
whereever there is a plain legal remedy open 
to the party asking it— (which is the main con- 
tention of the defendants) the cases where it 
ought to be refused in this country, upon that 
principle, would be much more numerous 
than they would be in England; for under 
our system there is no wrong without a legal 
remedy. Now the principle contended for by 
the defendants, and acted upon by the court 
below, is one which suffers no doubt, and is 
found to pervade not only all the English 
authorities on the subject ; but baa been acted 



upon in the court, in the case of The ifunict- 
pality of Pointe Claire v. The Turnpike Cb.,* in 
February, 1882. That was a case of injunction ; 
but, quoad hoc, it was held in the Court of 
Appeals in Bourgoin y. The K C. R. R. ^ that 
injunction was the same as mandamus. As 
to the necessity of the absence ci an adequate 
legal remedy, a great number of leading 
cases are cited in the note to p. 18 of Tapping 
on Mandamus ; and the rule dedudble from 
all the authorities is stated by the author of 
the treatise as follows :— 'fThe writ of man- 
^ damns is not a writ grantable of right; but 
'' by prerogative; and amongst other things, it 
*' is, as before stated (a) the absence or want 
** of a specific legal remedy which gives the 
" court jurisdiction to dispense it. It is not 
" granted to give an easier or more expedi- 
" tious remedy ; but only where there is no 
" other remedy being both legal and specific; 
" and so long and uniformly has the court 
** adhered to this doctrine, and refused to 
" grant, or if granted, quashed, the writ in 
^ cases where there is a specific legal remedy, 
•* either at common law, or by act of Parlia- 
" ment, that it has become a principle of the 
" law of this subject The principle applies 
" where there is another, and a better remedy, 
"or where a specific remedy exists, notp 
" withstanding that it has been, by circum- 
" stances, rendered unavailing, for it is rare 
" to grant the writ where there is any other 
" remedy" 

It cannot be doubted that under our law 
the plaintiff had a direct action against the 
R. R. company to compel them to do whatr 
ever they were obhged to do by the statute, 
within a certain time, in default of which 
the plaintiff might do it himself at their 
cost 

This view of the case makes it unnecessary 
to enter on the question of damages, or on 
that of the liability of the South Eastern 
Company as lessees of the road. Judgment 
confirmed with costs in both courts. 

Judgment confirmed. 

Prefontaine d- Co, for the plaintiff. 

G'HaUoran & Co. and Kerr 4r Co. for the 

defendants. 

• 5 L. N. 269. 
tl9L. 0. J. CT. 
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SUPERIOR COURT. 

SwsErrsBUBG, December 1, 1883. 
Before Buchanan, J. 
ELaton v. Unwin ei ah 
Interpretation of Contract — Interest. 

Plaintiff in 1879 sold defendants 50 acres 
of land for $2000, payable in 20 annual instal- 
ments of $100 each, the whole at four per cent 
per annum. The deed of a sale contained a 
clause to tlie effect that plaintiff was to allow 
defendants eight per cent on all payments 
made in advance from the date of payment 
till the time they should bave become due. 
Defendants paid two instalments of $100 
each when they became due ; then tendered 
$500 in full i)ayment of the balance ($1,800), 
claiming a discount of $1,300 under said 
clause. Plaintiff brought action for $248, 
one instalment of principal and two years' in- 
terest, defendants pleading their tender and 
depositing the money in court — Heldj reject- 
ing defendants' tender and deposit as insuffi- 
cient, that the intention of the parties must be 
determined by interpretation rather than by 
adherence to the literal meanin^of the words 
of the contract. 

R A. Crothera for plaintiff. 

(/HaUoran d- Bvffy for defendant. 



COUR DE CIRCUIT. 
Abthabaska, 13 D6cembre 1883. 
Coram Plamondon, J. 
THiRonx, p^re ▼. Gbbee. 
Frai9 — Distraction. 
Jcci : — LorMqiiil riy a pas de distraetion de dSpens 
dant une cause en fiweur d*un procureur ad 
litem, ce procureur n^a pas le droit de reeevoir 
de aa partiej les fraii due d Vhuissier pour 
aervice ; mate aa partie doit payer d Phuiaaier' 
Le demandear reclame da d^fendeur la 
somme de $17.25 pour Berdces professionnels, 
rondns per le demandeur, en sa quality d'hnis- 
Bier, au d^fendeur k aa demanrie et requisi- 
tion, son benefice et avantage, aux dates, dans 
les causes et pour les prix portes au compte 
prodnit ayec les presentes. 

Le dit defendcur pour defenses h cette ac- 
tion, dit lo. qu'il n'a jamais requis les services 
dn demandeur; 2o. Que les diSi6rents Items 



du compte du demandeur formaient partie des 
m^moires de frais de MM. Felton et Blan- 
cbard, les procureurs ad litea du d^fendeur dans 
les diff^rentes causes mentionn^es au dit 
compte; que le defendeur a pay6 ces m^moires 
de frais longtemps avant la pr^sente action, 
et ce k la connaissance du d6fendeur. Le 
defendeur fait la preuve de ses dites defenses. 

Per Curiam. Jugement en faveur du deman- 
deur pour le montant reclame ; les procureurs 
ad litem n'avaieut pas le droit de retirer ce qui 
6tait d(i au demandeur quand lis n'avaient pas 
en leur faveur distraction de frais. 

Laurier ^ Lavergne pour le demandeur. 

Pacaud ^ Cannon pour le d6fendeur. 



SALE OF A WIFE. 

The old notion that wives are chattels 
which may be bartered or sold is not entirely 
eradicated in England. The following is a 
recent case : — 

Before Mr. Justice Denman, at the Liver- 
pool Assizes, Betsy Wardle was charged with 
marrying George Chisnal at Eccleston biga- 
mously, her former husband being alive. The 
case was a peculiar one. It was stated by 
the woman that as her first husband had 
sold her for a quart of beer, she thought she 
was at liberty to marry s^ain. 

His Lordship— That is not what she stated 
before the magistrate. She said then that 
ho was idle and would not work. When she 
left him she took the child with her, and he 
said if she would let him have the child he 
would not trouble her any further. He 
added that he would sell her for a quart of 
beer. 

Prisoner— Please your worship, he did so. 
(Laughter.) 

His Lordship— Is there anybody here who 
knows that? Yes, My Lord; Ahce Roeeby 
and Margaret Brown. 

His Lordship— Call Margaret Brown. 

Margaret Brown thereupon stepped into 
the box and was cross-examined by his 
lordship. She said she was present at the 
second marriage. She knew the first hus- 
band Wardle was alive; she was told that he 
had sold her for a quart of beer. 

His Lordship— You believed it would be 
binding? Yes, Sir. 
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His Lordship — And you thought it right 
she should marry again ? She wished me to 
give her away, and I did so. (Laughter.) 

His Lordship — You helped her to commit 
bigamy. Take care you do not do it again 
or you will get yourself into trouble. 

Alice Roseby was next called, and said she 
saw Wardle drink one glass of the quart 

His Ix)rdBhip— "VVTio was Uio bargain made 
with ? With George Cliisnal. 

His Lordship — I am not sure that you are 
not guilty of bigamy, or of being an accessory 
before the fact. You must not do this sort of 
thing again. People have no right to sell 
their wives for a quart of beer or anything 
else. (Laughter.) 

George Chisnal, the second husband, appar- 
ently just out of his teens, was the next 
witness called. 

His Lordship — How did you come to 
marry this woman? Witness (in the Lanca- 
shire vernacular) — Hoodid a what? (Laugh- 
ter.) Question repeated — A bowt her (Laugh- 
ter.) 

His Lordship — ^You are not fool enough to 
suppose you can buy another man's wife? 
Oi. (Laughter.) 

His Lordship — How much did you give for 
her ? Sixpence. (Great laughter.) 

His Lordship — You are as guilty as she is. 
You are an accessory before the fact to her 
committing bigamy. You have committed 
bigamy yourself. Everybody has committed 
bigamy in this case. (Laughter.) Go down. 

The witness left the box with alacrity, but 
was immediately recalled by his Lordship, 
who asked him how long he had lived with 
the prisoner. 

Witness— Going on for three years. 

His Lordship — Do you want to take her 
back i^ain? Awl keep her if you loika 
(Laughter.) 

His Lordship— You need not keep her if 
you do not want She is AVardle's wife. 

Mr. Swift, addressing his lordship, said all 
he wished to say on behalf of this unfortunate 
woman was this — that she seemed to have 
met with a bad husband, in the first place 
and an ignorant man in the second. He 
could only venture to hope that his lordship 
would not think it a case in which she ought 
to be punished— at least, not severely. 



His Lordship directed that Wardle should 
bo called, and this was done without eliciting 
any answer. 

His Lordship — (addressing the prisoner)— 
It is absolutely necessary that I should pass 
some punishment upon you in order that 
people may understand that men have no 
more right to sell their wives than they have 
to sell other people's wives, or to sell other 
people's horses or cows, or anything of the 
kind. You cannot make that a legal trans- 
action. So many of you seem to be ignorant 
of that, that it is necessary I should give you 
some punishment in order that you may 
understand it It is not necessary that it 
should be long, but you must be imprisoned 
and kept to hard labour for one week. 

MERCANTILE FAILURES. 
According to Messrs. Dun, Wiman & Co. 
the record of mercantile failures in the 
Dominion and Newfoundland last year com- 
pared with preceding periods, stands as 
follows :— 

Number. Liabilities. 

1883 1^ $15^9^1 

1882 787 8,687,657 

1881 635 5,751,207 

1880 907 7,988,(K7 

1879 1,902 29,347337 

1878 1,697 23,908,677 

The increase in the list for last year seems 
at first glance somewhat serious, but an 
analysis by provinces gives the following 
result: 

Number. Liabilities. 

Ontario 567 $4,700,000 

Quebec 438 6,400,000 

NewBruDSwiok 48 747.000 

NoraScoUa 89 1,068W 

Prince Edward Island 5 40,000 

Newfoundland 5 48.000 

Manitoba 2if2 2^69.000 

\,m $16,872.00U 

GENERAL NOTES. 

The oldest peer of Great Britain, the Earl of Buck- 
ingham, who recently attained his 90th year, is in 
priest'H orders- Besides him eight other peers are in 
holy orderf<, namely, the Marquis of Donegal (Dean of 
Rnphoe), the Earls of Delaware, Carlisle, and Stamford, 
Lord Plunket (Bishop of Meath), Lord Sayne and Sele 
(Archdeacon of Hereford), Lord Scarsdale, and Lord 
Hawko. The Earl of Mulgrave, heir ai^rent to the 
Marquisate of Normanby, is also a dexgyman. 
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JUDICIAL TOPICS IN ENGLAND. 

The tour of the Lord Chief Justice in the 
United States has not only afforded some 
azuTisement to the English comic papers, but 
has caused some alarm to the bar. Says the 
Law Times: "Vested interests, of course, are 
nothing in these days. At any moment pro- 
feBsional or trade security may be threatened. 
The recent judicial tour in America has not 
tended to increase the confidence of the bar 
in the stability of existing institutions. But 
it was nevertheless scarcely credible that im- 
mediately after the reform in our procedure 
and the erection of Royal Courts, at a vast 
expense, the head of the law should contem- 
plate entire subversion of the judicature. It 
is to be hoped that the bar committee will 
soon be in a position to put the drag on the 
well-known radical tendencies of prominent 
membersof both bench and bar." This un- 
eaainen seems to have been excited by the 
reports of some of his lordship's speeches in 
the United States, and also by the rumor 
that a scheme of district courts was to be pro- 
posed in England. His brother judges even 
seem to have caught the alarm, and they 
hold out sturdily against any hint of inno- 
vation, for w^ read that at a meeting of the 
English Judges, held at the Royal Courts of 
Justice on Tuesday, December 11th, ",the pro- 
posal of Lord Chief Justice Coleridge, that the 
courts should either sit half an hour earlier 
in the morning or the same time later in the 
afternoon, was voted down by a large mar 
jority." 

A MISCHIEVOUS INNOVATION 
Of late years a silly innovation has crept 
into the Montreal journals : we refer to the 
publication of a statement of the number 
of actions taken out by each professional 
firm during the year. This may please a 
vanity not at all to be commended, on the 
part of a few, hot it cannot be justified on 
any sound principle. The number of suits 



instituted is apoor test of a lawyer's brains or 
capacity, not to speak of honesty ; and it is 
not surprising to those who are weU informed, 
to see counsel who are admittedly the leaders 
of the bar placed a long way down in the 
list, while their students and their students' 
students to the fifth generation head the roll 
If such a publication has any effect, it is de- 
cidedly a mischievous one : it is to encourage 
the institution of frivolous cases, and to create 
such a state of things as we sometimes wit- 
ness, when out of twenty suits decided in 
one day, more than half are dismissed with 
costs. It is the part of a wise and conscientious 
counsel to prevent litigation, not to cultivate 
it. Dr. Johnson — grand old Samuel, who is 
passing out of the fashion of this generation 
— once firamed a prayer to be used before en- 
tering on the study of the law. It is dated 
September 26, 1765, and as some of our read- 
ers may never have seen it, and it expresses 
in a few well-chosen words the point of this 
paragraph, we venture to quote from it: — 
" Almighty God, the Giver of wisdom, with- 
** out whose help resolutions are vain, with- 
"out whose blessing study is ineffectual, 
" enable me, if it be Thy will, to attain such 
" knowledge as may qualify me to dibbct thb 
" DOUBTFUL, and iNarrRucr thb ignorant, to 
" prevent wrongs, and thbuinatboontbntions, 
"and grant," etc. 



EX PARTE PUBLICATIONS. 

And while we are fiourishing the censor's 
whip, we may as well add a word concerning 
another abuse which has existed so long 
that it can hardly be considered a novelty. 
We do not think that in any other place in 
the world the newspapers indulge so freely 
in ex parte statements of legal proceedings. 
It often happens that before an action is 
served upon the unfortunate defendant he 
finds the highly colored statements of the 
declaration selling on the street Before he 
knows what are the precise charges against 
him, the world at large, with the aid of the 
telegraph, has a grossly exaggerated version 
served up to it This system has been the 
cause of much mischief in the past — ^not that 
the judges who under our system have to 
try the cases, are affected by such statements 
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but it adds a new terror to life to know that 
a grossly exaggerated declaration may be 
published before the defendant has even had 
a chance of seeing it, let alone answering it, 
and persons are coerced into unjust settle- 
mente and compromises. Moreover, the very 
journals which are most eager to print these 
one-sided statements seldom make any men- 
tion of the final decision of the cases so un- 
fairly presented to the public. It is right 
that what takes place in open court should 
be impartially reported, for there the defend- 
ant is represented by counsel, and has a 
chance to be heard, but as to these premature 
statements of suits entered, it is much to be 
desired that more discretion will soon be ex- 
ercised by the conductors of public journals. 



NOTES OF CASES. 



PRIVY COUNCIL. 

London, December 1, 1883. 

Befwt Lord Fitzghrald, Sir Barnbs Pbaoock, 
Sir Montagub E. Smith, Sir Robhrt P. 
COLLISIR, Sm RlCOARD CoucH, & SiR Ak- 
THXJR HOBHOUSB. 

Thb Colonial Building h Invhbtmbnt Associsr 
tion (defts. below), appellants, and Lo- 
RANGHR, Atty.-Gen. (petr. below), respon- 
dent. 

Federal and local jurisdiction^Bmlding and 
Investment Association— Z7 Vict., (Can,) c, 
103. 

1. The Act incorporating the company appel" 

lantJoT the purposes set out belmi\ teas not 
ultra vires of the Parliament of Canada, 

2. Althov{fh, by the law of Quebec, corporations 

cannot acquire or hold lands ivithout the 
consent of the Crown, and the potver to 
repeal or modify this law belongs exclvr 
sively to the Provincial Legislature, yet the 
powers found in the Act of incorporation 
are not necessarily inconsistent with the 
provincial law of mortmain, which does 
not absolvAely prohibit corporations from 
acquiring or holding lands, but only re- 
quires, as a condition of their so doing, 
that they sliould have the consent of the 
Crown, 



3. The question whether the company had, in 

fact, violated the law of the Province by ac 
quiring and holding land without having 
obtained the consent of the Crown, was not 
in issue in this case. * 

4. The fact that the company had not hitherto 

extended its operations to the full limits of 
its corporate authority was no reason for 
declaring its Act of incorporation illegal, if 
tlie Act was originally vithin the Ugidative 
power of the Dominion Parliament 

The appeal was from a judgment of the 
Court of Queen's Bench, reported in 5 Legal 
News, p. 116. 

Per Curiam. This is an appeal from a judg- 
ment of the Court of Queen's Bench of the 
Province of Quebec, reversing a judgment of 
the Superior Court, which dismissed the peti- 
tion of the Attorney General of the province, 
praying that it be declared that the Appel- 
lant Company had been illegally incorpo- 
rated, and that it be ordered to be dissolved, 
and prohibited from acting as a Corporation, 

The judgment now appealed from did not 
grant the prayer of the petition, but gave 
other relief, in the manner to be hereafter 
adverted to. 

The Colonial Building and Investment 
Association was incorporated by an Act of 
the Parliament of Canada (37 Vict, c 103). 
The preamble states — 

That the persons therein-after named, 'ownen of 

* real estate in the city and district of Montreal, and 
' elsewhere in the Dominion, have petitioned for an 
' Act of Incorporation, to establish an Association to 
' be called the Colonial Building and Investment Asso- 
' oiation, whereby powers may be conferred on the 
' said Association for the purpose of buying, leasing, 
' or selling landed property, buildings, and appurte- 
' nances thereof ; for the purchase of building mate- 
' rials, to construct an improved class of villas, home- 

* steads, cottages, and other buildings and premises, 
' and to sell or let the same ; and for the purpose of 
' establishing a building or subscription fund, to which 
' persons may subscribe or pay in money for invest- 
' ment or for building purposes, and from which pay- 
' ments may be made for said purposes ; and also to 
' act as an agency' 

Sec. 1 incorporates the Association. 

Sec. 4 enacts that the Association shall have power 
to acquire and hold, by purchase, lease, or other legal 
title, any real estate necessary for the carrying out of 
its undertakings ; to construct and maintain houses or 
other buildings; to let, sell, convey, and dispose of 
the said property ; to acquire and use or dispose of 
every description of materials for building poipoaes ; 
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to I«id money on seonrity, by niortga«e on real estate, 
or on Dominion or Provincial Gh)Teniment secarities, 
or on the stocks of chartered banks in the Dominion; 
and to aoqoire, hold, and dispose of public securities, 
stocks, bonds, or debentures of any corporate bodies, 
and other deflne<f securities. The clause provides that 
the Association shall sell the property so acquired 
within five years from the date of the purchase thereof. 

Sec 5 enables the Association to act as an agency 
and trust company. 

Sec 11 provides that the chief office of the Asso- 
ciation shidl be in the city of Montreal, and that branch 
offices or aflrendes may be established in London, Eng- 
land, in New York, in the United States of America, 
and in any city or town in the Dominion of Canada, 
for such purposes as the Directors may determine, in 
aooordanoe with the Act ; and that bonds, coupons, di- 
vidends, or other payments of the Association may be 
made payable at any of the said offices or agencies. 

The Secretary of the Association, the only 
witness called in support of the petition, pro- 
ved that the Association had bought lands, 
erected houses on such lands, and sold them, 
and had also built houses on the lands of 
others, and lent money on real estate. He 
stated that these operations had hitherto 
been confined to the province of Quebec, 
though efforts had been made to extend the 
business of the Company to other provinces, 
and to establish agencies in Glasgow and 
New York, which had failed in consequence 
of the inabihty of the Association to raise 
sufficient capital 

In order to understand the question which 
ultimately became the principal one to be 
considered in this Appeal, vi&, whether the 
judgment of the Court of Queen's Bench is 
properly founded upon the Attorney General's 
petition, it is necessary to refer to the provi- 
sions of the Code of Civil Procedure of 
Lower Canada on which the proceedings are 
based, the scope and prayer of the petition, 
and the nature and form of the judgment 
appealed from. 

The heading of Chapter 10, Section 1, of 
the Code is, ^ Of Corporations iUogally formed, 
" or violating or exceeding their powers." 

Art 997 is as follows :— 

" In the foUowinc cases,— 

"(I.) Whenever any association or number of persons 
acts as a Corporation without being legally incorporated 
orrBCogniaed; 

** (2 ) Whenever any Corporation, public body, or 
board, riolates any of the provisions of the Acts by 
which it is goremed, or becomes liable to a forfeitore 
of its rii^ts, or does or omits to do acts the doing or 
ominon of which amoonts to a rarrender of its oof- 



porate rights, priyileges, and franchises, or exercises 
any power, franchise, or privilege which does not be- 
long to it, or is not conferred upon it by law, it is the 
dnty of Her Majesty's Attorney General for Lower Ca- 
nada to prosecute in Her Majesty's name such viola- 
tions of the law whenever he has good reason to believe 
that such facts can be established by proof in every 
case of public general interest, but he is not bound to 
do so in any other case unless sufficient security is 
given to indemnify the Government against all costs to 
be incurred upon such proceeding ; and in such case the 
special information must mention the names of the 
person who has solicited the Attorney General to take 
such legal proceedings, and of the person who has be- 
come security for costs-" 

Art 998 (as amended) reads :— 

** The summons for that purpose must be preceded 
by the presenting to the Superior Court, or to a Judge, 
of a special information containing conclusions adapted 
to the nature of the contravention, and supported by 
an affidavit to the satisfaction of the Court or Judge, 
and the writ of summons cannot issue upon such infor- 
mation without the authorisation of the Court or 
Judge." 

The material allegations of the petition 
filed by the Attorney General are the follow- 
ing :— 

"That the * Colonial Building and Investment Asso- 
ciation ' for years past have been and still are acting 
as a Corporation in the city of Montreal, and elsewhere, 
in the Province of Quebec exclusively, and as suoh, 
ever since the date of its eidstenoe hereinafter men- 
tioned, have been buying, leasing, and selling landed 
property, buildings, and appurtenances thereto, con- 
structing villas, homesteads, cottages, and other build- 
ings, and selling and letting the same, and have also 
been lending money on security by mortgage or hy- 
pothec on real estate in this province, the whole with- 
out being legally incorporated or recognised. 

" That the operations and business of the said Asso- 
ciation have been limited to the Province of Quebec, 
and being, moreover, of a merely local or private na- 
ture in the said province, and having provincial objects 
affecting property and civil rights in the said province, 
the said Association could not lawfully be incorpo- 
rated, except by or under the authority of the LegisU- 
ture of the Province of Quebec. 

" That the said Association was incorporated by the 
Parliament of Canada, in the year one thousand eight 
hundred and seventy-four, 37th Victoria, chapter 103, 
and has ever since been in operation under the said 
Act of Incorporation which, for reasons above alleged 
is null and void and of no effect, the said Act of incor- 
poration being ultra virtt. 

** Wherefore your petitioner prays that a writ of 
summons upon the affidavit hereto annexed be ordered 
to issue in due course of law, and that the said Defen- 
dants be adjudged and decUred to have been, and to 
be illegally formed and incorporated, and that the said 
illegal Association may be ordered to be dissolved, and 
be decUred dissolved, and finally, that the Defendants 
be prohibited from acting in future as such Corpora- 
tion, the whole with costs distraits to the undersigned 
attorneys." 
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The petition was verified by affidavit, as 
required by the Code, and thereupon an 
order for a writ of summons against the 
Compai^y was issued by a judge. 

The petition also alleges that it was pre- 
sented at the solicitation of John Fletcher, a 
shareholder of the Company, who had be- 
come security for costs. It appears that 
Fletcher was in de&ult in payment of his 
calls, but in the view their Lordships take 
of the case any further reference to this re- 
lator becomes immaterial. 

The broad objection taken by the Attorney 
GreneraT in the petition is, that the Associa- 
tion was not legally incorporated, the statute 
incorporating it being ultra vires of the Par^ 
liament of the Dominion. 

The judgment of the Superior Court, given 
by Mr. Justice Caron, distinctly overruled 
this objection. Mr. Justice Tessier is the 
only Judge of the Court of Queen's Bench 
who affirmed it. Chief Justice Dorion, in a 
judgment which received the concurrence of 
two other Judges, acknowledged that having 
regard to the observations of this Board in 
the case of The Citizens Insurance Company 
of Canada v. Parsons (L. R, 7 Appeal Cases, 
96), it could not be held that the incorporation 
of the Association was beyond the powers of 
the Dominion Parliament, and illegal; and 
the majority of the Court gave judgment 
upon the assumption, as their Lordships 
understand the reasons of the Judges, that 
the Association was lawfully incorporated. 
The conclusion of the formal judgment of the 
Court is as follows ; — 

'*Tbat the said Company, Respondents, had and 
have no right to act a^j a corporation for or in respect of 
any of the said operations of buying, leasing, or selling 
of landed property, buildings, and appurtenances 
thereof, or the purchase of building materials to con- 
ptructTillas, homesteads, cottages, or other buildings 
and premises, or the selling or letting of the same, or 
the establishment of a building or subscription fund 
for investment or building purposes, or the acting as 
a;^uts in connection with such operations as the afore- 
said, or any like affairs, or any matter of property or 
civil rights, or any objects of a purely local or provincial 
nature in any manner or way within the said Province 
of Quebec, and doth prohibit the said Company Re- 
spondents, from acting as a Corporation within the 
said Province of Quebec for any of the ends or the 
purposes aforesaid." 

Mr. Justice Monk, in a short but dear 



judgment, dissented firom bis coUeagaes, and 
agreed with Mr. Justice Caron's judgment 

Their Lordships cannot doubt that the 
majority of the Court was right in refusing 
to hold that the Association was not lawfully 
incorporated. Although the observations of 
this Board in the Citizens Insurance Company 
V. Parsonsy referred to by the Chief Justice, 
put a hypothetical case by way of illustration 
only, and cannot be regarded as a decision on 
the case there supposed, their Lordships 
adhere to the view then entertained by them 
as to the respective powers of the Dominion 
and Provincial Legislatures in regard to the 
incorporation of Companies. 

It is asserted in the petition, and was 
aigued in the Courts below, and at this bar, 
that inasmuch as the Association had con- 
fined its operations to the Province of Quebec, 
and its business had been of a local and 
private nature, it followed that its objects 
were local and provincial, and consequently 
that its incorporation belonged exclusively 
to the Provincial Legislatura But surely 
the fact that the Association has hitherto 
thought fit to confine the exercise of its 
powers to one province cannot affect its status 
or capacity as a Corporation, if the Act in- 
corporating the Association was originally 
within the legislative power of the Dominion 
Parliament The Company was incorporated 
with powers to carry on its business, con- 
sisting of various kinds, throughout the 
Dominion. The Parliament of Canada could 
alone constitute a Corporation with these 
powers ; and the fact that the exercise of them 
has not been co-extehsive with the grant 
cannot operate to repeal the Act of Incorpora- 
tion, nor warrant the judgment prayed for, 
viz., that the Company be declared to be 
illegally constituted. 

It is unnecessary to consider what remedy, 
if any, could be resorted to if the incorporation 
had been obtained from Parliament with a 
fraudulent object, for the only evidence given 
in the case discloses no ground for suggesting 
fraud in obtaining the Act 

Their Lordships therefore think that the 
Courts in Canada were right in holding that 
it was not competent to them to declare^ in 
accordance with the prayer of the petition* 
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thftt the AsflocUtion was illegally incorpor- 
ated, and oi^ht to be dissolved. 

There rem&ins the question, which was 
mainly argned at the bar, whether the judg- 
ment of the Court of Queen's Bench which, 
shortly stated, declares that the Association 
has no right to act as a Corporation in respect 
of its most important operations within the 
Province of Quebec, and prohibiting it from 
soactmg within the province, can be sus- 
tained. 

It was not disputed by the Counsel for the 
Attorney General that, on the assumption 
that the Corporation was duly constituted, 
the prohibition was too wide, and embraced 
Bome matters which might be lawfully done 
in the province, but it was urged that the 
operations of the Company contravened the 
provincial la,w, at the least, in two respects, 
viL, in dealing in land, and in acting in 
ooDtravention of the Building Acte of the 
provinca 

It may be granted that, by the law of 
Quebec, Corporations cannot acquire or hold 
lands withoat the consent of the Crown. 
Thw law was recognized by this Board, and 
held to apply to foreign Corporations in the 
case of the Chaudiire Gold Mning Company 
v. IMtaraU (I* R., 5 P. G 277). It may also 
be assumed, for the purpose of this appeal, 
that the power to repeal or modify this law 
ftklls within No. 13 of Section 92 of the British 
North America Act, viz., "Property and 
Qvil— Rights within the Province," and 
belongs exclusively to the Provincial Legis- 
lature; so that the Dominion Parliament 
ooald not confer powers on the Company to 
override it But the powers found in the 
Act of Incorporation are not necessarily in- 
oonsistent with the provinci&l law of mort- 
main, which does not absolutely prohibit 
Corporations from acquiring or holding lands, 
but only requires, as a condition of their so 
doing, that they should have the consent 
of the Crown. If tliat consent be obtained^ 
a Corporation does not infringe the provincial 
law of mortmain by acquiring and holding 
lands. What the Act of Incorporation has 
done is to create & legal and artificial person 
with capacity to carry on certain kinds of 
bosiness, which are defined, within a defined 

area, viz., throughout the Dominion. Among 



other things, it has given to the Association 
power to deal in land and buildings, but the 
capacity so given only enables it to acquire 
and hold land in any province consistently 
with the laws of that province relating to the 
acquisition and tenure of land. If the Com- 
pany can so acquire and hold it, the Act of 
Incorporation gives it capacity to do so. 

It is said, however, that the Company has, 
in fact, violated the law of the province by 
acquiring and holding land without having 
obtained the consent of the Crown. It may 
be so, but this is not the case made by the 
petition. Proceedings founded on the alleged 
violation by a Corporation of the mortmain 
laws would involve an inquiry opening ques- 
tions (some of which were touched upon in 
the arguments at the bar) regarding the scope 
and effect of these laws, the fact of the Crown's 
consent, the nature and sufficiency of the 
evidence of it, the consequences of a violation 
of the laws, and the proper parties to take 
advantage of it ; questions which are certainly 
not raised by the allegations and conclusions 
of this petition. 

So with respect to the objections founded 
on the Acts of the Province with regard to 
building societies. Chief Justice Dorion 
appears to be of opinion that, inasmuch as 
the Legislature of the province had passed 
Acts relating to such societies, and defined 
and limited their operations, the Dominion 
Parliament was incompetent to incorporate 
the present Association, having for one of its 
objects the erection of buildings throughout 
the Dominion. Their Lordships, at present, 
fail to see how the existence of these Provin- 
cial Acts, if competently passed for local 
objects, can interfere with the power of the 
Dominion Parliament to incorporate the 
Association in question. 

If the AssoQiation by its operations has 
really infringed the Provincial Building 
Societies Acts, a proper remedy may doubtr 
less be found, adapted to such a violation of 
the provincial law ; but, as their Lordships 
have just observed, with reference to the 
supposed contravention of the mortmain 
Acts, thAt is not the case made by the 
petition. 

It now becomes material to examine more 
closely than has hitherto beenj done the 
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all^atioDJi and conclusions the petition really 
contains. The first paragraph, after stating 
that the Corporation carried on its operations 
in Quebec exclusively, concludes thus : " the 
*' whole without being legally incorporated or 
" recognisBed." 

The 2nd paragraph avers that the operas 
tions of the Company being confined to 
Quebec, and being of a merely local nature, 
affecting property and civil rights in the 
province, " could not lawfully be incorporated 
" except by the authority of the Legislature 
" of the province." 

The 3rd paragraph alleges that, for these 
reasons, ''the Act of Incorporation is null and 
" void, the said Act of Incorporation being 
" ultra vire^" 

The conclusion and prayer based on these 
allegations are, that the Association be de- 
clared to be illegally incorporated, be declared 
dissolved, and prohibited from acting in 
future as a Corporation. 

It seems to their Lordships it would be a 
violation not only of the ordinary rules of 
procedure, but of fsir trial, to decide this 
appeal upon a new case which, assuming a 
lawful incorporation, rests on the supposed 
infringement of the laws of the province by 
the Company in conducting its operations. 
This is not the wrong struck at by the peti- 
tion, but a wrong-doing raising issues of a 
wholly different character to those to which 
the allegations and conclusions of the petition 
are alone directed and adapted. It is to be 
observed that the inquiries made of the 
Company's Secretary were of a general 
nature, and mainly directed to support the 
allegation in the petition that the Company's 
operations had been limited to the Province 
of Quebec No investigation of the title to 
any of the lands it held, nor of any particular 
transaction, was gone into at the hearing. 

The 998th article of the Code of Civil Pro- 
cedure requires that the summons to be issued 
" must" be preceded by a petition to the 
Court containing '' conclusions adapted to the 
"nature of the contravention," to be supported 
by an affidavit; and provides that the sum- 
mons cannot be issued upon such information 
without the authority of a Jndga It is quite 
plain that the conclusions of this petition 
are not adapted to the case now relied on by 



the Attorney General; so that neither the 
general principle regulating procedure nor 
the special requirements of the Code allow 
of its being set up on these proceedings. 

If the Company is really holding property 
in Quebec without having complied with the 
law of that province, or is otherwise violating 
the provincial law, there may be found pro- 
ceedings applicable to such violations ; though 
it is not for their Lordships to anticipate 
them, or to indicate their form. 

It should be observed that their Lordships, 
in the case supposed in their judgment in 
the appeal of the Citizens Insurance Com- 
pany, in regard to corporation^ created by 
the Dominion Parliament with power to hold 
land being subject to the law of mortmain 
existing in any province in which they 
sought to acquire it, had not in view the 
special law of any one province, nor the 
question whether the prohibition was ab- 
solute, or only in the absence of the Crown's 
consent The object was merely to point out 
that a Corporation could only exeroise its 
powers subject to the law of the province, 
whatever it might be, in this respect 

It was argued that the judgment of the 
Court of Queen's Bench might be sustained 
by the part of the prayer which asked that 
the Company " be prohibited from acting in 
" iiiture as a Corporation within the Province 
" of Quebec " for certain purposes. But the 
prohibition is asked as consequential upon 
the declarations prayed for, and when these 
are refused, there are not only no declara- 
tions, but no allegations in the petition to 
sustain it It has been seen that the prohi- 
bition contained in the judgment of the Court 
of Queen's Bench is not an injunction limited 
to restraining the Company from doing spe- 
cified acts in violation of particular laws of 
the province, but is a general prohibition 
founded on a declaration introduced by the 
Court, other than those prayed for, that the 
Company has no right to act as a Corpora- 
tion in dealing with lands and buildings, 
and certain other matters within the pro- 
vince. This declaration, with the prohibi- 
tion founded on it, is obviously too extensive. 
A prohibition in these wide and sweeping 
terms would prohibit the Company from ac- 
quiring or dealing in lands, though it had 
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the down's oosBent; and could only be war- 
ranted by affinning the invalidity of the Act 
of iDcorporation, which would be opposed to 
what has been stated in the previous part of 
this judgment to be their Lordships' view ; 
or at least by affirming that the Company^ 
in exercising its powers in the province, must 
necessarily violate the provincial law, which, 
as abready shown, is not a necessary conse- 
qnence. 

In the result, their Lordships will humbly 
advise Her Majesty to reverse the judgment 
onder appeal, and to order that the judg- 
ment of the Superior Court be affirmed, and 
that the present Appellant's costs of the ap- 
peal to the Court of Queen's Bench in Canada 
be paid by the present Respondent The 
Appellant must also have the costs of the 
appeal to Her Majesty. 

Judgment reversed. 

Henry Mathews, Q.C, W, W. RoherUm, Q.C., 
(of the Quebec bar), and McLeod FuUarton 
for the appellants. 

Gibba, Q. C, Qiromrd, Q.C, (of the Quebec 
bar) and Tudor Boddam for the respondent. 



SUPERIOR COURT. 

Montreal, October 31, 1883. 

Before Johnbon, J. 

Mbnabdv. Pbllffihr. 

OUigcOion with term — Insolvency of lessee — 
1092 C. C. 

Vrider C. C. 1092, the mere fact of insolvency 
cause* the debtor to lose tJie benefit of the 
ttijmUUed term, independently of the ques- 
twn of diminished security; Iience rent not 
yet exigible by the terms of the lease becomes 
so by the insolvency of Hie tenant though the 
gage fx' not diminished. 
Pbk Curiam. — The action is for rent, with 
proceas ot saisie gagerie, and the amount due 
at the time of instituting the action was only 
140 ; but a larger sum, $364.50, to become due 
by the terms of the lease, was asked on the 
ground of the defendant's notorious insol- 
vency. The defendant, interrogated on f aits e.t 
orticUs, admitted the whole case ; but it was 
ingeniously suggested by the counsel for the 
<lelendant that rent not actually due and exi- 



gible by the terms of the lease did not become 
so by the insolvency of the debtor, on the sup- 
position that the gage or security for the rent 
was not diminished; and this point was 
raised by a demilrrer which was reserved ; 
but I entirely agree with the decision in 
Bamilton v. Valade (30 Nov. 1882, Jett^, J.,) 
and which was confirmed in review, that 
Art. 1092 C. C. makes the debtor lose the 
benefit of the stipulated term by the mere 
fact of insolvency, independently of the ques- 
tion of diminished security for the rent 
Judgment for plaintiff. 

Cressi & Cressi for plaintiff 

Duhamel d- RainvUU for the defendant 



RECENT ENGLISH DECISIONS, 

Maritime law^—perU of sea — biU of lading — 
carrier — A collision between two vessels, 
brought about by negligence of either of them, 
without the waves or wind or difficulty of 
navigation contributing to the accident, is 
not " a peril of the sea" within the terms of 
that exception in a bill of lading. Ct. of App., 
March 21, 1883. Woadley v. MicJieU. Opinion 
by Brett, Cotton and Bowen, L. JJ. (L.R., 11 
Q. B. D. 47.) 

Negligence — of contractor in building causing 
party-wall to fall — owner's liability, — The appel- 
lant and respondent were owners of adjoining 
houses between which was a party-wall, the 
property of both. * The appellant's house also 
adjoined B.'s house and between them was a 
party-wall. The appellant employed a builder 
to pull down his house and rebuild it on a 
plan which involved the tying together of the 
new house and the party-wall between it and 
the respondent's house, so that if one fell the 
other would be damaged. In the course of 
the rebuilding the builder's workmen in fix- 
ing a staircase negligently and without the 
knowledge of the appellant cut into the party- 
wall between the appellant's house and B.'s 
house, in consequence of which the appel- 
lant's house fell, and the fall dragged over 
the party-wall between it and the respond- 
ent's house and injured the respondent's 
house. The cutting into the party-wall was 
not authorized by the contract between the 
appellant and his builder. Ileld^ affirming 
the decision of the Court of Appeal, that the 
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law cast a duty upon the appellant to see 
that reasonable care and skill was exercised 
in those operations which involved a use of 
the party-wall belonging to himself and the 
respondent, exposing it to the risk above 
mentioned ; and that the apjwllant could not 
get rid of responsibility by delegating the 
performance to a third person ; and was 
liable to the respondent for the injury to his 
house. House of Lords, June 4, 1883. Hughes 
v. Perdval. Opinions by Lords Blackburn, 
Watson, and Fitzgerald. (L. R., 7 App. Cas. 
443.) 



GENERAL NOTES, 

The Supreme Court of Geox«ia has decided that 
cotton-future notes are absolutely void, because given 
in a gambling transaction. 

The property of the religious orders In France in 1848 
was estimated at 43.000,000f r. At the present moment 
it is set down at 7l2,536,000fr., or sixteen times more. 

In the Circuit Court for the district of Montreal, 
9,581 cases were taken out during the past year, as 
compared with 8,410 in 1882. an increase of 1,171. The 
number of ejectment cases taken out during the year 
under the Lessor and Lessee Act was 461, against 364 
the previous year, an increase of 97. 

During the past year 6,608 miles of track were built 
by railway companies in the United States, against 
11,691 miles in 1882, 9,784 miles in 1881, and 7,174 miles 
in 1880, but, with the exception of these years, the 
mileage of 1888 has been previously exceeded only in 
1871. The total railway mileage in the United States 
now foots up to 120,000 miles. 

During the first cold term of this month 23<^ below 
zero was registered (Jan. 5) at St. Louis, and 27o below 
at Chicago. At Montreal the lowest temperature 
during the same cold term was 14^ below. It is to be 
feared that St. Louis will hardly give unlimited satis- 
faction to the '* arctic birds" who migrate from this 
margin of the frozen zone (see 6 L. N. p. 3S7) to seek a 
milder clime. 

It sounds like a landmark in history, says the London 
Time*, when we are told that there is no more room 
for interments in Westminster Abbey. Matters must 
have come to this pass when the dean has had to deny 
ground to the most distinguished member of that in- 
ventive class which the Roman poet admitted into the 
Pa«an Elysium. It is said of the lost two interments, 
those of Darwin and Spottiswoode, that the coffins 
were only a very few feet below the surface. For a 
long time there have been ghastly stories of the dis- 
turbance necessary to the finding room for a new 
arrival. This has been the aue, indeed, for a century 
and a half, or more. Chaucer's grave was molested to 
make way for Dryden's, Ben Jonson's bones fell out 
one by one into the grave prepared for Sir Robert 
Wilson, and came in sight again when a grave was 



dug for John Hunter. Addison lies upon the Doohess 
of Albemarle, and upon him James Cragga. 

A judgment has been given in an interesting ease 
before the Court of Appeal at Turin. Miss I^dia Poet, 
who has obtained a doctor's degree in law, was refused 
admittance to the roll of advocates for reasons among 
which are the following :—" The Italian law has made 
no disposition expressly consenting to the exercise of 
the profession of advocate by women, and it has always 
regarded that profession as exclusively pertaining to 
men. The admission of women would be extraordinaiy 
and contrary to custom, and is, besides, expressly for- 
bidden by an article of common law (article quoted.) 
It would be an unpleasing sight to see a woman plead- 
ing amid the tumult of a public court, and sometimes 
obliged to treat ex pro/euo questions that common 
decency forbids even men to discuss in the presence of 
honest women. The sight of the toga worn over the 
strange and whimsical dress which iashion often 
imposes upon women would imperil the gravity of the 
judges. Every time the balance of justice leaned to 
the side of a prisoner defended by a pretty female 
advocate the judges would be exposed to suspicion and 
calumny." The Court of Appeal also held that that 
was neither the time nor the place to discuss the 
equality of women and their right to exercise all pro- 
fessions and offices hitherto occupied exclusively by 
men. 

In a lecture in New York on " Fashions in Marriage." 
Mgr. Capel said:— "I lived for years in Franoe. The 
French system of contracting marriage ignores entirely 
the wishes and prejudices of the girl, and regards only 
the convenience to the parties'. From suoh a system 
one naturally supposes unhappy unions would emanate, 
but on the contraryi I must bear witness that for the 
most part the marriage relation in France is very 
happy. I saw more happy marriages in Fiance than 
in any other country. Nowhere is love of children so 
deep and strong as in France. On the other hand, in 
England the making of marriage contracts isjn genexal 
entirely a matter of love- This love idea is carried to 
a preposterous extent- Nowhere else do we see dukes 
and marquises marrying their servants* ladies marrying 
their coachmen, and old women of three score and ten 
marrying youths scarcely twenty. The system ripens 
out into divorces, until to-day the courts cannot do the 
work they are called upon to do. " 

The thoughtful-looking man, with wrinkles in his 
forehead, is not exhibiting signs of mental strength, 
but of weakness* Bnun tension exhibits effort, and 
effort shows that the intellectual machineo* is not 
running smoothly- The man with the strong mind 
docs his brain work easily. "Tension is friction," 
says the Lancet f *' and the moment the toil of the brain 
becomes laborious it should oease. We are, unfor- 
tunately, so accustomed to see brain work done with 
effort that we had come to associate effort with work, 
and to regard tension as something tolerable, if not 
natural- As a matter of fact no man should ever knit 
his brow as ho thinks, or in any way evince effort as 
he works. The best brain work is done easily, with a 
calm spirit, an equable temper, and in jaunty mood. 
All else is the toil of a weak or ill-developed brain 
straining to accomplish a task which is relatively too 
great for it." 
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THE BOUNDARY QUESTION. 

The literatare of the Boundary Question 
hfls received another contribution. The 
aalhor complains, very justly, that the ques- 
tion has been obscured by a vast quantity 
of gossip and other irrelevant matter. His 
object is, therefore, to restore the simplicity 
of the original question, and to indicate the 
single source from which the real answer 
is to be drawn. For the expression of his 
views he has adopted the form of a report 
of a special committee of the Legislative 
Assembly of the imaginary Province of " Ke- 
waydin." In support of the conclusions of 
this fictitious report is added the evidence 
on which it purports to be based. But here 
the fiction ends. The arguments are, of 
ooane, seriooB, the documents and statutes 
real, and the evidence a careful condensa- 
tion of all that is important in that actually 
taken before Mr. Dawson's committea The 
work is very thoroughly done, and repre- 
sents an immense deal of patient inves- 
tigation, and careful discrimination. He 
points out the reasons why the Statute of 
1774 is the gfround-work of the whole argu- 
ment, and that by it any prerogative rights 
of the Crown, in the lands ceded by France, 
derived from conquest or treaty, ceased. 
Again, he shows that the Act of 1791 does 
not purport to establish the boundaries of 
the Province of Quebec, but to divide it into 
two provinces, and that, incidentally, it has 
defined no other boundary than the line 
separating Upper from Lower Canada. Fi- 
naUy, he establishes that Orders-in-Council, 
Commissions, Instructions, and Proclama- 
tions cannot alter the express terms of an 
Act of Parliament. He contends that the 
terms of the Act of 1774 are express, and 
that they fix as the northern boundary of 
the then Province of Quebec the watershed 
between Hudson's Bay and the St Lawrence. 
In support of this the pamphlet contains the 
&csimile of a French map of 1656, prepared 
by M. Sanson, G^ographe du Boi, which 



udmits the watershed to be, by the consent 
of all the Maritime States, the unquestioned, 
as it is the unquestionable, limits of the 
English and French possessions. The Act 
also fixes the western boundary, which, from 
its nature, is even more precise than the 
northern boundary, for the former is a mathe- 
matical hne from a point fixed till it strikes 
another line whose general course is trans- 
versal The word used in the Statute is 
" northwards," and the efforts of the jurists 
of the Ontario Government have been to get 
people to believe that northwards means 
generally westwards, even where no impedi- 
ment prevented the line going, in the most 
direct way, due north. It need hardly be said 
that these propositions of the Ontario lawyers 
misled no one ; not even the so-called Arbi- 
trators, who, disregarding every considerar 
tion but their own foregone conclusions, 
which, curious to say, coincided to a tittle, 
laid down a line so purely conventional that 
it contradicts every Statute, and every Execu- 
tive document, and the pretension of every 
man, woman and child who has a word to 
say in the matter. 

There is one branch of the subject, as it 
now presents itself, which, it is to be regretted, 
has not been treated by so ingenious a dis- 
putant, as the anonymous author, who con- 
trols the presses of the " Enisteneaux Print- 
ing Company" in the far-famed city of 
" Winnepegoosis." On the merits of the 
original Boundary question, the Government 
of Ontario has not the shadow of an argu- 
ment ; but there iMI^hat, in popular language, 
is called an award, and it has to be deter- 
mined what is the legal effect, however 
unjust it may be, of the decision of Chief 
Justice Harrison, Mr. Thornton and Sir 
Francis Hincks. Such an investigation in- 
cludes several branches of enquiry, and prin- 
cipally: (a) How £ar such a submission is 
obligatory ; (b) The terms of the submission 
and whether the so-called arbitrators have 
acted within its terms ; (c) The submission 
of the question to the Judicial committee 
and the effects of such submission. 



The judgment of the Privy Council in the 
important case of Hodge v. TJie Queen occu- 
pies our space this week, to the exclusion of 
other matter. A review of the case by "R" 
will appear in our next issue. 
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Appeal by Spragge, CJ., and Burton, J.A., 
are able and elaborate, and were adopted by 
Patterson and Morrison, JJ., and their 
Lordships have derived considerable aid 
from a careful consideration of the reasons 
given in both Courts. 

The appellant now seeks to reverse the 
decision of the Court of Appeal, both on the 
two grounds on which the case was discussed 
in that Court and on others technical but 
substantial, and which were urged before 
this Board with zeal and abihty. The main 
questions arise on an Act of the Legislature 
of Ontario, and on what have been called the 
resolutions of the License Commissioners. 

The Act in question is chapter 181 of the 
Revised Statutes of Ontario, 1877, and is 
cited as " the Liquor License Act" 

Sea 3 of this Act provides for the appoint- 
ment of a Board of License Commissioners 
for each city, county, union of counties, or 
electoral district as the Lieutenant-Governor 
may think fit, and seoB. 4 and 5 are as fol- 
lows : — 

"Sec 4. License Commissioners may, at 
any time before the first day in each year, 
pass a resolution, or resolutions, for regulat- 
ing and determining the matters following, 
that is to say : — 

" (1) For defining the conditions and quah- 
fications requisite to obtain tavern licenses 
for the retail, within the municipaUty, of 
spirituous, fermented, or other manufactured 
hquors, and also shop licenses for the sale 
by retail, within the municipality, of such 
hquors in shops or places other than taverns, 
inns, alehouses, beerhouses, or ^places of 
pubhc entertainment 

"(2) For limiting the number of tavern 
and shop licenses respectively, and for defin- 
ing the respective times and localities within 
which, and the persons to whom, such limited 
number may be issued within the year from 
the first day of May of one year till the 
thirtieth day of April inclusive of the next 
year. 

" (3) For declaring that in cities a number 
not exceeding ten persons, and in towns a 
number not exceeding four persons, qualified 
to have a tavern hcense, may be exempted 
from the necessity of having all the tavern 
accommodation required by law. 



" (4) For regulating the taverns and shops 
to be hcensed. 

"(6) For fixing and defining the duties, 
powers, and privileges of the Inspector of 
Licenses of their district 

"Sec. 5. In and by any such resolution of 
a Board of License Commissioners, the said 
Board may impose penalties for the infrac- 
tion thereof." 

Sec. 43 prohibits the sale of intoxicating 
liquors from or after the hour of seven of 
the clock on Saturday till six of the clock on 
Monday morning thereafter. 

Sea 51 imposes on any person who sells 
spirituous liquors without the license by law 
required, or otherwise violates any other 
provision of the Act, in respect of which vio- 
lation no other punishment is prescribed, for 
the first offence a penalty of not less than 
twenty dollars and not more than fifty dol- 
lars, besides costs, and for the second offence 
imprisonment with hard labor for a period 
not exceeding three calendar months. 

Sec. 52. For punishment of offences against 
sec. 43 (requiring taverns, &c., to be closed 
from seven o'clock on Saturday night until 
six o'clock on Monday morning), a penalty 
for the first offence of not less than twenty 
dollars, with costs, or fifteen days' imprison- 
ment with hard labor, and with increasing 
penalties for second, third, and fourth offen- 
ces; and sea 70 provides that where the 
resolution of the License Commissioners im- 
poses a penalty it may be recovered and 
enforced before a magistrate in the manner 
and to the extent that by-laws of municipal 
corporations may be enforced under the 
authority of the Municipal Act 

License Commissioners were duly ap- 
pointed under this statute, who, on 25th 
April, 1881, in pursuance of its provisions, 
made the resolution or regulation now ques- 
tioned in relation to licensed taverns or 
shops in the city of Toronto, which contains 
{inter alia) the following paragraphs, viz.:— 

" Nor shall any such licensed person, di- 
rectly or indirectly as aforesaid, permit, 
allow, or suffer any bowUng alley, biUiard 
or bagatelle table to be used, or any games 
or amusements of the like description to be 
played in such tavern or shop, or in or 
upon any premises connected therewith, doi^ 
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ing the time prohibited by the Liquor license 
Act or by this resolution, for the sale of 
Hqaor therein. 

"Any person or persons guilty of any 
infraction of any of the provisions of this 
resolution shall, upon conviction thereof 
before the Police Magistrate of the city of 
Toronto, forfeit and pay a penalty of twenty 
dollars and costs ; and in default of payment 
thereof forthwith, the said Police Magistrate 
shall issue his warrant to levy the said 
penalty by distress and sale of the goods 
and chattels of the offender ; and in default 
of safficient distress in that behalf, the Police'^ 
Magistrate shall by warrant commit the 
oflender to tlie common gaol of the city of 
Toronto, with or without hard labor, for the 
period of fifteen days, unless the said penalty 
and costs, and all costs of distress and com- 
mitment, be sooner paid." 

The appellant was the holder of a retail 
license for his tavern, and had signed an 
undertaking as follows : — 

" We, the undersigned holders of licenses 
for taverns and shops in the city of Toronto, 
respectively acknowledge that we have sev- 
erally and respectively received a copy of 
the resolution of the License Commissioners 
of the city of Toronto to regulate taverns and 
shops, passed on the 25th day of April last, 
hereunto annexed, upon the several dates 
set opposite to our respective signatures, 
hereunder written, and we severally and 
respectively promise, undertake, and agree 
to observe and perform the conditions and 
provisions of such resolution. 

"2nd May, Tavern. A. C. Hodgb. (l.8.)" 

He was aJso holder of a billiard license 
for the city of Toronto to keep a billiard 
saloon with one table for the year 1881, and, 
ander it, had a billiard table in his tavern. 

He did permit this billiard table to be used 
as such within the period prohibited by the 
resolution of the License Commissioners, and 
it was for that infractionof their rules he was 
prosecuted and convicted. 

The preceding statement of the facts is 
sufficient to enable their Lordships to deter- 
mine the questions raised on the appeal 

Mr. Kerr, Q.C., and Mr. Jeune, in their full 
and very able argument for the appellant, 
infonned their lordships that the first and 



principal question in the cause was whether 
"The Liquor License Act of 1877," in its 
fourth and fifth sections, was ultra lires of 
the Ontario Legislature, and properly said 
that it was a matter of importance as between 
the Dominion Parliament and the Legisla- 
ture of the Province. 

Their lordships do not think it necessary 
in the present case to lay down any general 
rule or rules for the construction of the Brilr 
ish North America Act. They are impressed 
with the justice of an observation by Hagarty, 
C J., " that in all these questions of ultra 
vires it is the wisest course not to widen the 
discussion by considerations not necessarily 
involved in the decision of the point in con- 
troversy." They do not forget that in a pre- 
vious decision on this same statute {Parsons 
V. The Citizens Company* their Lordships 
recommended that, " in performing the diffi- 
cult duty of determining such questions, it 
will be a wise course for those on whom it is 
thrown to decide each case which arises as 
best they can, without entering more largely 
upon the interpretation of the statute than is 
necessary for the decision of the particular 
question in hand." 

The appellants contended that the Legis- 
lature of Ontario had no power to pass any 
Act to regulate the Liquor traffic ; that the 
whole power to pass such an Act was con- 
ferred on the Dominion Parliament, and 
conseciuently taken from the Provincial Leg- 
islature, by sec. 91 of the British North 
America Act, 1867 ; and that it did not come 
within any of the classes of subjects assigned 
exclusively to the Provincial Legislatures by 
sec. 92. The clause in sec. 91 which the 
Liquor License Act, 1877, was said to infringe 
was No. 2, " The Regulation of Trade and 
Commerce," and it was urged that the de- 
cision of this Board in Russell v. Begina f 
was conclusive — that the whole subject of 
the Liquor traffic was given to the Dominion 
Parliament, and consequently taken away 
from the Provincial Legislature. It appears 
to their Lordships, however, that the decision 
of this tribunal in that case has not the effect 
supposed, and that when properly considered, 
it should be taken rather as an authority in 

•6L.N.25, 33. 
t5L.N.234. 
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support of the judgment of the Court of 
Appeal. 

The sole question there was, whether it 
was competent to the Dominion Parliament, 
under its general powers to make laws for 
the peace, order, and good government of the 
Dominion, to pass the Canada Temperance 
Act, 1878, which was intended to be applic- 
able to the several Provinces of the Dominion, 
or to such parts of the Provinces as should 
locally adopt it It was not doubted that the 
Dominion Parliament had such authority 
under sec. 91, unless the subject fell within 
some one or more of the. classes of subjects 
which by sec. 92 were assigned exclusively 
to the Legislatures of the Provinces. 

It was in that case contended that the 
subject of the Temperance Act properly be- 
longed to No. 13 of sec 92, " Property and 
Civil Rights in the Province," which it was 
said belonged exclusively to the Provincial 
Legislature, and it was on what seems to be 
a misapplication of some of the reasons of 
this Board in observing on that contention 
that the appellant's counsel principally relied. 
These observations should be interpreted 
according to the subject matter to which they 
were intended to apply. 

Their Lordships, in that case, after compar- 
ing the Temperance Act with laws relating 
to the sale of poisons, observe that : — I 

" Laws of this nature designed for the pro- 
motion of public order, safety, or morals, and 
which subject those who contravene them to 
criminal procedure and punishment, belong 
to the subject of public wrongs rather than 
to that of civil rights. They are of a nature 
which fall within the general authority of 
Parliament to make laws for the order and 
good government of Canada." 

And again : — 

'^ What Parliament is dealing with in legis- 
lation of this kind is not a matter in relation 
to property and its rights, but one relating to 
public order and safety. That is the primary 
matter dealt with, and, though incidentally 
the free use of things in which men may 
have property is interfered with, that inci- 
dental interference does not alter the char^ 
acter of the law." 

And th^r Lordships' reasons on that part 
of the case are thus concluded : — 



''The true nature and character of the 
legislation in the particular instance under 
discussion must always be determined, in 
order to ascertain the class of subject to 
which it really belongs. In the present case 
it appears to their Lordships, for the reasons 
already given, that the matter of the Act in 
question does not properly belong to the 
class of subjects * Property and Civil Rights ' 
within the meaning of sub-section 13." 

It appears to their Lordships that RumU 
V. The Queen, when properly understood, is 
not an authority in support of the appel- 
lant's contention, and their Lordships do not 
intend to vary or depart from the reasons 
expressed for their judgment in that case. 
The principle which that case and the case 
of the Citizens' Insurance Company illus- 
trates is, that subjects which in one aspect 
and for one purpose fall within sec 92, may 
in another aspect and for another purpose 
fall within sec 91. 

Their Lordships proceed now to consider 
the subject matter and legislative character 
of sees. 4 and 5 of " The Liquor License Act 
of 1877, cap. 181, Revised Statutes of OnU- 
rio." That Act is so far confined in its oper- 
ation to municipalities in the province of 
Ontario, and is entirely local in its character 
and operation. It authorizes the appoint^ 
ment of License Commissioners to act in 
each municipality, and empowers them t*) 
pass, under the name of resolutions, what 
we know as by-laws, or rules to define the 
conditions and qualifications requisite for 
obtaining tavern or shop licenses for sale 
by retail of spirituous liquors within the 
municipality; for limiting the number of 
licenses; for declaring that a limited number 
of persons qualified to have tavern licenses 
may be exempted from having all the tavern 
accommodation required by law, and for 
regulating licensed taverns and shops, for 
defining the duties and powers of License 
Inspectors, and to impose penalties for infrac- 
tion of their resolutions. These seem to be 
all matters of a merely local nature in the 
province, and to be similar to, though not 
identical in all respects with, the powers 
then belonging to municipal institutions 
under the previously existing laws passed 
by the local parliaments. 
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Their Lordsbipa consider that the powers 
intended to be conferred by the Act in ques- 
tion, when properly understood, are to make 
regulations in the nature of police or muni- 
cipal regulations of a merely local character 
for the good government of taverns, &c., 
licensed for the sale of liquors by retail, and 
such as are calculated to preserve, in the 
rnanieipality, peace and public decency, and 
repress drunkenness and disorderly and 
riotons conduct As such they cannot be 
said to interfere with the general regulation 
of trade and commerce which belongs to the 
Dominion Parliament, and do not conflict 
with the pro\'2sions of the Canada Temper- 
ance Act, which does not appear to have as 
yet been locally adopted. 

The subjects of l^slation in the Ontario 
Act of 1877, sees. 4 and 5, seem to come 
within the heads Nos. 8, 15, and 16 of Sec. 92 
of British North America Statute, 1867. 

Their Lordships are, therefore, of opinion 
that, in relation to sees. 4 and 5 of the Act 
in question, the Lesnslature of Ontario acted 
within the powers conferred on it by the 
Imperial Act of 1867, and that in this respect 
there is no conflict with the powers of the 
Dominion Parliament 

Assuming that the Local Legislature had 
power to legislate to the full extent of the 
resolutions passed by the License Commis- 
sioners, and to have enforced the observance 
of their enactments by penalties and im- 
prisonment with or without hard labor, it 
wajs further contended that the Imperial 
Parliament had conferred no authority on the 
Local Legislature to delegate those powers to 
the License Commissioners or any other pei> 
sons. In other words, that the power con- 
ferred by the Imperial Parliament on the 
Local Legislature should be exorcised in full 
by that ^xly, and by that body alona The 
maxim delegatus non potest delegare was 
relied on. 

It appears to their Lordships, however, 
that the objection thus raised by the appel- 
lants is founded on an entire misconception 
of the true character and position of the Pro- 
vincial Legislatures. They are in no sense 
delegates of or acting under any mandate 
from the Imperial Parliament When the 
British North America Act enacted that 
there should be a Legislature for Ontario, 
sod that lis Legislative Assembly should 



have exclusive authority to make laws for 
the Province and for Provincial purposes in 
relation to the matters enumerated in Sec. 
92, it conferred powers not in any sense to 
be exercised by delegation from or as agents 
of the Imperial Parliament, but authority as 
plenary and as ample within the limits pre- 
scribed by Sec. 92 as the Imperial Parliament 
in the plenitude of its power possessed aiMl 
could bestow. Within these limits of subjects 
and area the Local Legislature is supreme, 
and*has the same authority as the Imperial 
Parliament, or the Parliament of the Domin- 
ion, would have liad under like circumstances 
to confide to a municipal institution or body 
of its own creation authority to make by-laws 
or resolutions as to subjects specified in the 
enactment, and with the object of carrj'ing 
the enactment into operation and effect 

It is obvious that such an authority is 
ancillary to legislation, and without it an 
attempt to provide for varying details and 
machinery to carry them out might become 
oppressive, or absolutely fail. The very full 
and very elaborate judgment of the Court of 
Appeal contains abundance o f precedents for 
this legislation entrusting a limited discre- 
tionary authority to others, and has many 
illustrations of its necessity and convenience. 
It was argued at the bar that a Legislature 
committing important^egulations to agents 
or delegates eflUces itself. That is not so. It 
retains its powers intact, and can, whenever 
it pleases, destroy the agency it has created 
and set up another, or take the matter 
directly into its own hands. How far it 
shall seek the aid of subordinate agencies, 
and how long it shall continue them, are 
matters for each Legislature, and not for 
courts of law, to decide. 

Their Ix)rdships do not think it necessary 
to pursue this subject further, save to add 
that,if by-laws or Resolutions are warranted, 
power to enforce them seems necessary and 
equally lawful. Their Lordships have now 
disposed of the real questions in the cause. 

Many other objections were raised on the 
part of the appellant as to the mode in which 
the License Commissioners exercised the 
a thority conferred on them, some of which 
do not appear to have been raised in the 
Court below, and others were disposed of in 
the course of the argument, their Lordships 
being clearly of opinion that the resolutions 
were merely in the nature of municipal or 
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police r^ulations in relation to licensed 
nouses, and interfering with liberty of action 
to the extent only that was necessary to pre- 
vent disorder and the abuses of liquor 
licenses. But it was contended that the Pro- 
vincial Legislature had no power to impose 
imprisonment or hard Ian our for breach 
of newly created rules or by-laws, and could 
confer no authority to do so. The argu- 
ment was principally directed against hard 
labour. It is not unworthy of observation 
that this point, as to the power to impose 
hard labour, was not raised on the rule nisi 
for the certiorari^ nor is it to be found amongst 
the reasons against the appeal to the Appel- 
late Court in Ontario. 

It seems to have been either overlooked 
or advisedl); omitted. 

If, as their Ix)rdship8 have decided, the 
subjects of legislation come within the powers 
of the Provincial L^islature, then No. 15 of 
Sec 92 of the British North America Act, 
which provides for " the imposition of pun- 
ishment by fine, penalty, or imprisonment, 
for enforcing any law of the province made 
in relation to any matter coming within any 
of the classes of subjects enumerated in this 
section," is applicable to the case before us, 
and is not in conflict with No. 27 of Section 
91 ; under these very general terms, " the 
imposition of punishment by imprisonment 
for enforcing any law," it seems to their 
Lordships that tliere is imported an autlior^ 
ity to add to the confinement or restraint in 
prison that which is generally incidant to it 
— "hard labour"; in other words, that "im- 
prisonment " there means restraint by con- 
finement in a prison, with or without its 
usual accompaniment, " hard labour." 

The Provincial IjOgislature having thus 
the authority to impose imprisonment, with 
or without hard labour, had also power to 
delegate similar authority to the municipal 
body which it created, called the License 
Commissioners. 

It is said, however, that the Legislature 
did not delegate such powers to the License 
Commissioners, and that therefore the reso- 
lution imposing hard labour is void for excess. 
It seems to their Lordships that this objec- 
tion is not well founded. 

In the first place, by Sec. 6 of the Liquor 
License Act, the Commissioners may impose 
penalties. Whether the word "penalty" is 
w^ell adapted to include imprisonment may 
be questioned, but in this Act it is so used, 
for Sec. 52 imposes on oflenders against the 
provisions of Sec. 43 a penalty of 20 dollars 
or 15 days' imprisonment, and for a fourth 
offence a penalty of imprisonment with hard 
labour only. " Penalty " here seems to be 
used in its wider sense as equivalent to pun- 
ishment. It is observable that in Sec. 69, 
where recovery of penalties is dealt with^he 
Act speaks of "penalties in money." But^ 



supposing that the "penalty" is to be con- 
fined to pecuniarv penalties, those penalties 
may, by Sec. 70, be recovered and enforced 
in the manner, and to the extent, that by- 
laws of municipal councils may be enforced 
under the authority of the Municipal Act 
The word " recover" is an apt word for pecu- 
niary remedies, and the word " enforce " for 
remedies against the person. 

Turning to the Municipal Act, we find 
that, by sec. 454, municipal councils may 
pass by-laws for inflicting reasonable fines 
and penalties for the breach of any by-laws, 
and for inflicting reasonable punishment by 
imprisonment, with or without hard labor, 
for the breach of any by-laws in case the 
fine cannot be recovered. By sees. 400 to 
402 it is provided that fines and penalties 
may be recovered and enforced by summary 
conviction before a justice of the peace, and 
that where the prosecution is for an offence 
against a municipal by-law the justice may 
award the whole or such part of the penalty 
or punishment imposed by the by-law as he 
thinks fit; and that, if there is no distress 
found out of which a pecuniary penalty can be 
levied, the justice may commit the offender 
to prison for the term, or some part thereof, 
specified in the by-law. If these by-laws are 
to be enforced at all by fine or imprison- 
ment, it is necessary that they should specify 
some amount of fine and some term of im- 
prisonment 

The Liquor License Act then gives to the 
Commissioners either power to impose a 
penalty against the person directly, or power 
to impose a money penalty, which, when 
imposed, may be enforced according to sees. 
454 and 400-2 of the Municipal Act In 
either case, the Municipal Act must be read 
to find the manner of enforcing the penalty, 
and the extent to which it may be enforced. 
The most reasonable way of construing sta- 
tutes so framed is to read into the later one 
the passages of the former which are referred 
to. So reading these two statutes, the Com- 
missioners have the same power of enforcing 
the penalties they impose as the Councils 
have of enforcing their by-laws, whether 
they can impose penalties against the person 
directly, or only indirectly as the means of 
enforcing money penalties. In either case, 
their resolution must, in order to give the 
magistrate jurisdiction, specify the amount 
of punishment In either case, their resolu- 
tion now under discussion is altogether 
within the powers conferred on them. 

Their Lordships do not think it necessary 
or useful to advert to some minor points of 
discussion, and are, on the whole, of opinion 
that the decision of the Court of Appeal of 
Ontario should be affirmed, and this appeal 
dismissed, with costs, and will so humbly 
advise Her Majesty. 

Judgment affirmed. 
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HOVOE V. THE QUEEN. 

There has been almost an outcry as to the 
decision in the case of Hodge v. The Queen, 
Generally it seems to have been taken 
as over-ruling the doctrine laid down in 
Ru8$a V. The Queen (5 L. N. 234). This is 
the more remarkable, as the Judicial Com- 
mittee took special pains to guard against 
any misapprehension on this point, and indi- 
cated very clearly the distinction between 
the two decisions. It is hardly necessary to 
add anything to what their Lordships have 
said on the matter. In RumWs case it was 
decided that an Act whose object was to 
*' promote temperance in the Dominion " and 
to make " uniform legislation in all the pro- 
" vinoes respecting the traffic in intoxicating 
" liquors," and which did not interfere with 
any of the powers exclusively assigned to 
the provinces, was not vUra vires of the Domi- 
nion Parliament, and that the ''Canada 
Temperance Act, 1878," did not interfere with 
the exclusive rights of Provincial L^gisla- 
tnres to make laws in relation to : 

"9. Shop, saloon, tavern, auctioneer, or 
other licenses in order to the raising of a 
revenue for provincial, local, or municipal 
porpoaee. 

" 13. Property and dvil rights. 

^ 16. Generally, all matters of a merely local 
or private nature in the province." 

This covers all the serious objections sug- 
gested by appellant, for raising the question 
c^ the absence of power in a legislature to 
delegate its authority only indicates a tem- 
porary paralysis of the reasoning faculties. 
The decision therefore amounts to this : (1) 
that a local legislature has still a right to 
raise money by tavern licenses; (2) that a 
law regulating taverns to the extent of pre- 
venting the sale of alcoholic drinks, is not an 
interference with property and civil rights 
within the meaning of sub-section 13, more 
than would be a law regulating the sale of 



dynamite. Their Lordships add a reason, 
which will at once be accepted as an incon- 
trovertible canon of interpretation when deal- 
ing with the dispositions of the B. N. A, Act 
They say : " The true nature and character 
of the legislation in the particular instance 
under discussion must always be determined 
in order to ascertain the class of subjects to 
which it really belongs." ^ 

On the third ground their Lordships might 
have contented themselves with saying, 
under the principle just laid down as to the 
true nature and character of the legislation, 
that the Temperance Act did not regulate a 
matter of a merely local or private nature in 
the Province. Rightly they hold that the 
objects and scope of the legislation are still 
general, viz., to promote temperance by means 
of a uniform law throughout the Dominion. 

A reason drawn from Section 91, might 
have been urged in support of the Dominion 
jurisdiction, but their Lordships thought 
this discussion unnecessary. It was enough 
to say, the local powers are not interfered 
with. 

Having so completely answered the objec- 
tions of the respondent, it is unfortunate that 
the Privy Council should have used expres- 
sions which seem, to some extent, to favour 
the doctrine that the extension of a statute 
to the whole of Canada, and apart from any 
other consideration, of itself removes it from 
the category of matters of a merely local or 
private nature in the provinces. According 
to their Lordships* own theory, it is the ob- 
ject and nature of the legislation that has to be 
looked at, and therefore the Dominion Parlia- 
ment can no more extend the limits of its 
jurisdiction by the generality of the appli- 
cation of its law, than the Provincial legisla- 
tures can extend their jurisdiction by local- 
ising the application of theirs. The excep- 
tional power given to the Parliament of 
Canada to declare "local works or under- 
takings" to be for the general advantage of 
Canada or for the advantage of two or more 
provinces, seems to sustain this view. Sect. 
92, S. S. 10, c. 

The Hodge case simply declares that "The 
Liquor License Act of 1877, Cap 181, Revised 
Statutes of Ontario," is within the powers of 
the local legislature of Ontario, and that in 
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its operation it does not conflict with ''the 
Temperance Act of 1878." 

It is only necessary to quote a few words 
of the opinion to estahlish this. Their Lord- 
ships declare that the true meaning of the 
Act is to grant power to Commissioners in 
each municipality to "make regulations in the 
nature of police or municipal regulations of 
a merely local character for the good govern- 
ment of taverns, &a, licensed for the sale of 
liquors hy retail, and such as are calculated 
to preserve, in the municipality, peace and 
public decency, and repress drunkenness and 
disorderly and riotous conduct As such 
they cannot be said to interfere with the 
general regulation of trade and commerce 
which belongs to the Dominion Parliament, 
and do not conflict with the provisions of the 
Canada Temperance Act, which does not ap- 
pear to have as yet been locally adopted." 

Two observations at once suggest tltem- 
selves — first, the question of " municipal in- 
stitutions in the province" was not discussed 
in the case of Russellj and consequently the 
decision in Hodge^s case is not formally in 
contradiction with that of Russell; and 2nd, 
that the principles on which they rest lead 
to no confusion, for the general right of 
the Dominion to make laws relating to pub- 
lic order and safety, does not restrain the 
power of the local legislatures to regulate 
these matters which have always been made 
the subject of municipal control, although 
their object may be similar. We have 
\in practice an illustration of this constantly 
before our eyes. The police force in towns 
subsists on a local law, as part of municipal 
institutions, and alongside of it we have 
Dominion Police Forces organized under 
Dominion laws. 

There seems, then, to be no need of alarm 
that the Privy Council has unconsciously 
given contradictory decisions in these two 
cases, nor was there any reason to presume 
from the Rwsell case, that a different deci- 
sion than that given would be arrived at in 
the Hodge case. In support of this, it may 
be said that the Court of Queen's Bench 
sitting at Quebec, suspended its decision 
for a considerable time, in the case of 
the Corporation of Three Rivers <t Suite, in 
the expectation that the decision in Russell 



v. The QueeHf might perhaps serve as some 
sort of guide on the point After the decision 
in RusseWs case was known, the Court held 
precisely in principle what the Privy Coun- 
cil has since held in Hodge's casa (See 5 
Legal News, p. 330.) 

When the operation of laws clashes, other 
questions will arise, and then we shall have 
to go back to the doctrine laid down in BeliMe 
V. IJ Union St. Jacques, to the efl*6ctthat, legis- 
lation may be circumscribed by the exorcise 
of a higher legislative authority. We take 
it this is the idea conveyed by Lord Selbome's 
argument in that case. (20 L. C. J. p. 20 and 
specially p. 47.) 

Notwithstanding the reiteration of the 
recommendation that "in performing the 
difficult duty of determining such questions, 
it will be a wise course for those on whom it 
is thrown to decide each case which arises as 
best they can, without entering more largely 
upon the interpretation of the statute than 
is necessary for the decision of the particular 
question in hand," their Lordships lay down 
a general principle of some valua They 
say : " that subjects which in one aspect and 
for one purpose fall within Sect 92, may in 
another aspect, and for another purpose, fall 
within Sect 01." 

We regret their Ix)rdships should have 
passed upon the point as to the power to 
impose hard labour, which they admit, " was 
not raised on the rule nisi for the certiorari^ 
nor is it to be found amongst the reasons 
against the appeal to the Appellate Court in 
Ontario." In another number we purpose to 
examine this obiter dictum, 

R 
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SITPERIOR COURT. 

Montreal, December 31, 1883. 

Before Rainvillb, J. 

La Crri dh Montreal v. Wylib et vir. 

Taxes — Exemption — Educational Institution— 

41 Fic, c. 6, s. 26. 

A school for tlve education of young ladi^, kept 
by private persons, and not under pukiie 
control, is not an " educationcU institution " 
within the exemption of 41 }^t. {Que.) cap* 
6, «. 26. 
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Pbr Curiam. La Corporation de Montreal 
T^dame de la d^enderesse une somme de 
$440.80, ponr taxes impoe^es sur une pro- 
pri^t^ appartenant & la d^enderesse, pour le8 
annto 1878, 1879 et 1880. 

La d^fenderesse ne nie pas qu'elle soit 
propri^taire, mais elle all^e que sa propri^t^ 
est exempte de taxes, en autant que pendant 
tout Teepaoe de temps pour lequel les taxes 
aont r^dam^, sa propri^t^ a ^t6 exclusive- 
ment employ^ aux fins d'Mucation; que 
c'^tait en r^alit^ une maison d'^ucation 
(educational institution), et qu'elle n'a regu 
ancune subvention de la demanderesse. 

Les £ait8 ne sont pas contest^s, et il est 
admis par les parties que la propri4t4 men- 
tionn^ en la d^laration sur laquelle les taxes 
aont r^lam^, a ^t^ occup^e et employ^ 
pendant tout le temps pour lequel les taxes 
aont r6clam6es comme maison de x)ension et 
d'^cole de jour pour les jeunes filles, et main- 
tenue par la d^fenderesse qui y employait 
plnsieurs institu trices pour Penseignement, et 
qn'en moyenne quatre-vingt-cinq 616 ves fr6- 
qnentaient cette institution annuellement ; 
que oette institution n'a jamais re9U de sub- 
Tention de la Corporation demanderesse ; en 
an mot, que si la dite institution n'est pas 
une maison d'^ducation (educational institu- 
tion) sous Tacte 41 Vict, ch. 6. (Q.) jugement 
doit ^tre rendu en favour de la demanderesse, 
sinon Taction doit ^tre renvoy^e. 

n ne s*agit done, en cette cause, que d'in- 
terpr^ter Facte sur lequel est bas^ la preten- 
tion de la d^enderesse. 

Void les termes de cette disposition : 

" Toutes maisons d'^ucation qui lie re^oi- 
" vent aucune subvention de la Corporation 
'' ou Municipality od dies sont situ^ ainsi 
** que les terrains sur lesquels elles sont M- 
** g^es et leurs d^pendances, seront exemptes 
** des cotisations municipalesetscolaires, quel 
** que soit Tacte ou charte en vertu duquel ces 
*' cotisations sont impos^es, et ce, nonobstant 
" toutes dispositions contraires." 

Le texte, en langue anglaise, rend les ex- 
pressions: " Toutes ma%B(ms d^idvcatUm^^ par 
•* every educational institution^* 

Cette disposition est assez strange : elle est 
donn^ comme devant 6tre ajout^ k la sect 
77, cb. 15 des 8. R B. C, lequel n*a trait qu'aux 
te^lea. La { 2 de oette section 77 exemptait 



des taxes impost en vertu de cet acte (c'est- 
drdire des taxes scolaires) *^ tons les bdtiments 
" oonsacr^ & P^ucation ou au culte religieux, 
" presbyt^res, et toutes institutions chari- 
^* tables ou b6pitaux incorpor^ par acte du 
" parlement, et le terrain sur lequel ils sont 
" 6rig^." " AU buUdings set apart for purposes 
" of education J or of religious worship." 

H ne s'agit dans oe statut que de taxes sco- 
laires : comment dans un amendement ajout^ 
k cet acte, a-t-on introduit une disposition 
relative d, I'exemption de taxes municipales ? 

Cependant U n'est pasla question : il s'agit 
seulement de determiner si sous le nom de 
" Maisons d*Sducation,'* " Educational InsHtU' 
tion^'* on doit comprendre les maisons d^idur 
coHon privie, "private schools** 

La question ne laisse pas de presenter quel- 
ques difficultes : car on a greffe sur une loi 
qui n'avait trait qu'& Texemption des taxes 
scolaires une disposition qui exempte des 
taxes municipales, et Ton s'est servi pour de- 
terminer les proprietes et choses que Ton en- 
tendait exempter de taxes, d'expressions dif- 
ferentes de oelles que le legislateur avait em- 
ployees dans la loi originaire. Dans oette 
premiere loi (8. R B. C, ch. 15, s. 77) le legis- 
lateur s'etait servi des expressions : " tous les 
"bfttiments oonsacres k reducation": "all 
" buildings set apart for purposes of educa- 
" tion," et dans la s. 26 du ch. 6 de 41 Vict, 
on emploie les mots : " Toutes maisons d'edu- 
cation " : " every educational institution ** : 
a-t-on voulu par 1& etendre les dispositions 
du statut originaire? A-t-on voulu com- 
prendre d'autres proprietes ou institutions 
que celles que comprenait oe statut? Puis on 
n'a aucune definition des expressions em- 
ployees par le legislateur. 

£t, dit la defenderesse : voici une. maison 
qui est exclusivement employee pour les fins 
de reducation : un grand nombre de maitres 
y enseignent, et cent personnes y regoivent 
I'instruction : est-ce que ce n'est pas U une 
maison d'education ? An educational institU' 
tionf 

Et prenons pour exemple le college de Sorel, 
qu*un M. Lyall, je crois, vient d'acquerir : ce 
college pent contenir 200 ei^ves, et est, si je 
ne me trompe, exclusivement occupe par des 
eidves et des professeurs qui donnent une 
education complete : n'est-oe pas U une mai- 
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son d'^ncation ? An edfuxzHondl institution t 

Et parce que oes institutions sont privies, 
appartiennent & un particulier, n'ont-elles pas 
autant de droits qu'une institution semblable 
qui serait sous le contr61e d'une corporation ? 

Sans doute, et oes motifis me sembleraient 
tr^-puissants en legislation. Mais sont-ils 
bien fond^s en loi ? L& est la question. 

n est assez difficile de trouver des autorit^s 
etsurtoutdes pr^c^ents sur le point: aux 
Etats-Unis, chaque Etat asa legislation par- 
ticuli^re sur les exemptions de taxes et chaque 
legislature a employe des termes differents. 

La loi qui me paratt le plus ressembler & 
la n6tre, est celle de TEtat de New-York: 
elle est dans les termes suivants : 

'• The following property shall be exempt 
" from taxation: 

" 4o. Every building erected for the use of 
" a coU^e, incorporated academy, or other 
" Seminary of learning, every achocJrhovae . . . . " 

Sous Toperation de oette loi on amaintenu 
que : 

'^ Exemptions from taxation of educational 
" property are held not to include private 
" iclwole, nor the property devoted to their 
" use." 

Hilliard on Taxation, Ch. 3, J 31. 

Les tribunaux out aussi decide en oe sens. 

3 Sandford Rep. p. 409.— CZeyoray v. Jenkins, 

Le juge Paine en rendant jugement, s'ex- 
prime dans les termes suivants : 

" It is urged on behalf of the plaintiff, that 
the premises are a seminary of learning, 
within the meaning of this statute. It is 
very questionable, however, to say the 
least, whether upon a just construction of 
it, boarding-schools of this description, are 
comprehended within its letter or spirit 

" This school was established by private 
enterprise, is under no legal or pubhc con- 
trol, and is no more of a public character 
than any boarding-house, or other private 
property used for the accommodation of the 
public. On the other hand the institutions 
among which seminaries of learning are 
classed in this statute, are not merely of a 
public character, and under the management 
and control of the public, but are incorporated 
and endowed by the State. 

" The clause is : * Every building erected for 
the use of a college, incorporated academy. 



or other seminary of learning.' The maxim 
noscetwr a sociis appears to be applicable here, 
and to limit the exemption from taxation to 
such seminaries alone as are incoiporated. 
The expression was, no doubt, intended, such 
incorporated institutions of this description, 
as might not be properly called colleges or 
academies. 

" Neither does it appear to us that the 
school in question is any more within the 
spirit than the letter of the statute. 

" We certainly do not mean to detract from 
the great responsibility and usefulness of 
this and similar schools: but taxation is 
designed to be an equal burden upon all: 
and if any inequahty is allowed to exist, it 
is supposed to be in favor of the poor rather 
than of the rich. Boarding-schools, however, 
are not within the reach of the poor. 

" Their children live in such accommodation 
as can be provided for them at home, and are 
taught at schools that are common to all, 
and which are expressly exempted from 
taxation. If boarding-schools, therefore, were 
exempted from taxation, it would be exclu- 
sively for the benefit of the rich." 

3 Sandford Rep. p. 413 et seq. 

Une decision dans le m^me sens a ete ren- 
due par la Cour d'Appel de PEtat de New- 
York, en 1855. 

3 N. Y. Rep. Kerman, p. 220. 

So a grammar school kept by a person at 
his own risk and on his own account, is not 
" a college, academy or seminary " within 
the exemption of the (N. Y.) tax act of 1851. 

Hilliard, on Taxation.— Ch. 3, i 31, p. 88. 

But buildings erected, kept, and appro- 
priated for the use of a literary and scientific 
institution, and in which a corps of teachers 
has been engaged in teaching pupils in all 
the branches of education usually taught at 
colleges, are exempt from taxation under the 
(Ind.) act of 1861, although the institution is 
conducted on private account and the earn- 
ings are apphed to the personal benefit of the 
individual proprietor. 

Hilliard loc cit Et il cite 24 Ind. B. 39L 
Mais il ne cite pas les termes de Tacte de 
1861. 

Les termes dont se sort notre statat: 
" Toutes maisons d*education " ; " Every edxtr 
caOonal institution,^* me semblent indiquer 
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qne le Idgisl&teor n'entendait inclnre que lea 
institutions publiques etnon dee institutions 
privies. Lee mots indiquent quelque chose 
de permanent et qui ne doit pas prendre fin 
suivant le caprice ou la volenti du propri6- 
taiie. 

La d^enderesse est done mal fond^, et la 
demanderesse doit avoir jugement 

The judgment is as follows . — 

''Laoour, etc.... 

" Attendn qne la demanderesse r^lame de 
la d^enderease la somme de $44080, ^tant 
poor taxes municipales pour les ann^l878, 
1879 et 1880, les dites taxes ^tant impost 
sar one propri^t^ situ^ dans le quartier St 
Antoine et appartenant & la dite d^ende- 
resse, et pour int^t sur les dites taxes & 
compter du ler novembre de Tann^ oil elles 
sont devenus dues respectivement jusqu'au 
23£§yrierl881; 

^ Attendu que la dite d^enderesse a plaids 
que la propri^t^ sur laquelle les dites taxes 
ont ^t^ impost a ^t^, durant le temps pour 
leqnel les dites taxes sont r^clam^es, exclusi- 
vement occupy par la d^enderesse comme 
maison d'Mucation (educational institution) 
avecses d^pendances, pour T^ucation des 
fiUes, et qne la dite maison d'^ucation n'a 
re^ aucune subvention de la Corporation 
demanderesse, et qu'elle est en consequence 
exempte des taxes municipales ou scolaires ; 

** Attendu que les parties ont admis que la 
propriety sur laquelle les dites taxes sont 
r^dam^es a ^t^ occupy pendant tout le temps 
mentionn^ en la d^laration comme maison 
de pension priv^e et ^cole priv6e de jour (day 
school) pour les filles; que la d^enderesse 
employait pendant ce temps plusieurs mat- 
tresses et qu'on y enseignait en moyenne & 
qoatre-vingt-cinq jeunes filles par annto ; que 
la dite institution n'a jamais regu aucune 
subvention de la demanderesse; et que la 
aeule question est de savoir si la dite insti- 
tution est une maison d'^ucation aux termes 
de la section 26 de Tacte de Quebec 41 Vict, 
chap. 6; 

" Cyonsid^rant que les expressions dont 
s'estservi le statut, impliquent Tid^e que les 
maisons d'^ducation (educational institution) 
sont des institutions d'un caractdre perma- 
nent et fond^ dans un int^r^t public, et 
sous le oontr61e de I'autorit^i et non des ins- 



titutions priv^, et qu'en consequence les 
heux occup^s par la d^fenderesse ne sont pas 
exempts de taxes ; 

" D^boute la d^fenderesse do son plaidoyer, 
et la condamne d, payer k la demanderesse la 
dite somme de $440.80, avec int^r^t ot les 
d^pens" 
R Roy, Q,a, for tlio plaintiff: 
Kerr d: Carter for the defendant* 



CIRCUIT COURT. 

MoNTEBAL, December 29, 1883. 

Before Torbancb, J. 

Lapointb v. Tub Canadian PAapic Railway 
(Company. 

Contract — Mandate — Responsibility of mari'- 

dator^aC, 1730- 
The plaintiff a workman, was engaged by con' 
tractors for the construction of a railway. 
The railway company acted as bankers for 
the contractors, and paid the vxiges of the 
workmen, cost of transport to the place 
where they were engaged, <fcc. Held, that the 
company were the real principals, and they 
hxid given tfie plaintiff reasonable cause for 
believing that the contractors u>ere their 
agents, and therefore the company were 
liable for a breach of the contract 
The demand was for damages for breach 
of a contract of hiring. Plaintiff' said that 
about the 19th October, he was hired by the 
agents of defendant to work on their raUway 
at the rate of $3 per day ; that he was to be 
employed at least six months ; that in pur- 
suance of the agreement, ho went to Lake 
Nepigon, but the defendant refused to employ 
him ; that he was retained by defendant from 
19th October to 9th November doing nothing 
and he claims 20 days at $3 per day, equal to 
$60 ; that he further claimed from them $6.50, 
disbursed by him for food ; that he had a fur- 
ther right to claim damages for violation of 
the contract made for six months— for trouble, 
anxiety, sufferings, loss of time and money, 
which he reduced to $30, in all $96.50. 

The defendants denied the contract and 
breach ; they said they offered $1.76 and $2.00 
and never refused work ; that they paid trar 
veiling expenses and bourd of a large number 
of persons who pretended to desire to work 
for them. 
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Pm CuRiAK. The evidence shows that the 
defendants or their contractors wanted large 
numbers of laborers. They were hired by 
divers sub-agents. Chief of these sub-agents 
was one Talbot, who took his orders from Mr. 
William Smellie, the chief agent of the Con- 
tractors — a foreign Corporation known as the 
North American Contracting Company. A 
gang of 430 men went with plaintiff on the 19th 
October, under charge of Augustin Lepage. 
Lepage told the men that the contractors 
hired, but the company, defendants, paid 
them. The defendants were the bankers, and 
paid for the railroad tickets and transport and 
board to Lake Superior. When the men 
arrived at their destination, the agent there 
of the contractors, John Ross, was taken by 
surprise, was disconcerted, and could not say 
that he would have work for them, and upon 
reflection said that he would employ 50 on the 
Monday morning, and probably have occupa- 
tion for the entire number within 15 days. 
Plaintiff offered his services on Saturday the 
27th, and it is impossible to say that they were 
accepted by Mr. Ross, though he did the best 
he could under the circumstances. The plain- 
tiff then returned to Montreal and made the 
present reclamation. Did the agents bind their 
principals though they exceeded their powers 
and their instructions; — ^for the principals 
say that they did not promise more than $1.75 
and $2.00 for earth excavation and rock exca- 
vation, and here the demand is for the wages 
of a blacksmith, C.C. 1730. The man hired as 
a blacksmith, and would have earned the 
wages of a blacksmith with the contractors if 
competent for his work, and there is no proof 
o£ incompetency. Plaintiff was justified in 
believing so, seeing the heavy expenditure 
made for the contractors, the payment of the 
men's board and their passage-money to the 
Lake. 

Next, is there an3rthing in the objeo* 
tion that the contract was with the foreign 
contractors, the North American Contracting 
Company? Unhesitatingly not The general 
rule obtains that agents or factors, acting for 
merchants resident in a foreign country, are 
held personally liable on contracts made by 
them for their employers : Story — Agency, 
2268, and here the real principals were the 
defendants who supplied the money, and who 



employed the contractors. I therefore adjudge 
the defendants to be liable. The damages are 
estimated as follows : Plaintiff was away 20 
days : 11 days' wages from time of arrival at 
Lake Nepigon, beginning on the 29th October 
till the 9th November, $33 ; 9 days which I 
allow at $2, or $18, from the 19th to the 2Stb. 
October, inclusive; 6 days more are allowed 
after his return at $2 per day, or $12 ; and $9 
allowed for his sufferings, making in all $72, 
but from this is deducted $10, board money, 
which should come out of his wages. Plaintiff 
wiU therefore have judgment for $62 and 
costs. 

L. 0. Darid for plaintiff. 

H. AbhoU and C A» Geoffrion for defendant 



SUPERIOR COURT. 

MoNTRBAL, January 19, 1884. 
Before Papinbau, J. 
PauzA es qwd. v. SiNicAL. 
Obligation — Acceptance — Ingolvency. 
A creditor received certain raUway bonds ax 
coUateral security for notes of his debtor. 
In a mii to recover tfie 6o7m2«, brotigjU by 
the curcUor to tfie debtor's vacant succession^ 
tlie creditor pleaded that the debtor had 
agreed to transfer tlie bonds to one O, for a 
price named, and tliat Q, had assigned his 
riglUs to the defendanL Held, (1 ) that there 
being no evidence that the obligation was 
accepted by O. prior to the insolvency or 
death of the debtor {pledgor), it could not 
be urged as a defence to the action, (2) Thai 
in default to return the bonds tlie defendant 
was liable for the par value. 
The judgment is afl follows : 
" La Cour, etc. 

** Consid^rant que le demandeur ^-qualit^ 
de curateur k la succession de feu John Henry 
Pangman, d6c6d6 le onze de novembre 1880, 
reclame du d^endeur cinquante-quatre d^ 
bentures de la Compagnie du Chemin de Fer 
des Laurentides, de $500 chaque, qui ont ^t6 
d^posdes le 31 Janvier 1880, entre les mains 
du dit ddfendeur pour surety coUat^ale du 
paiement de deux billets consentis par le dit 
feu J. H. Pangman au d^endeur, Tun de 
$1000 payable dans dix mois de la dite date, 
et I'autre de $1000 payable dans douze mois 
de la m6me date ; 
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" Coxudd^rant qae le demandeur a prouv^ 
toutes les all^ations de sa demande, et Bp6- 
cialement que le 6 avril 1882, avant la pr^ 
sente action, il a offert au d^fendeur le mon- 
tant en capital des dits billots et les int^r^ts 
alois ^hns sot iceux, formant en tout la 
somme de $2,152, afin de se faireremettre les 
dits deux billets et les dites debentures, et 
que le d^fendeur refuse de les remettro; 

** Consid^ant que les dites offres ont ^t^ 
renouvel^es par le demandeur et que le uaon- 
tant a 4te consign^ en cour avec la demande ; 

" Consid^rant que le d^endeur a d'abord 
plaids qu'il avait acquis toutes les dites d6- 
bcmtures du dit feu John Henry Pangman en 
Change des dits deux billets qu'il avait remis 
& ce dernier sans avoir retire le regu donn^ 
par lui au dit Pangman pour les dites deben- 
tures, et que le d^fcndeur n'a aucunement 
prouve ce premier plaidoyer; 

" CoDsiderant que leddfendeura plaids par 
d'autres exceptions que Pangman s'^tait 
oblige, le 13 de septembre 1878, & o^der et re- 
mettre au nomme N. H. Greene, $24,000 des 
dites debentures pour $l,400,que le dit Greene 
avait duement accepte cette obligation, et 
I'avait ensuite cedee au defendeur, et que ce 
dernier etait creancier du dit J. H. Pangman 
et de sa succession au montant des diverses 
sommes enumerees dans ses defenses, et qu'il 
^tait bien fonde k les offirir en paiement de la 
dite somme de $1,400, pour acquerir les dites 
debentures au montant de $24,000 que Greene 
avait le droit d'acquerir, et en compensation 
de la valeur des autres debentures ; 

" Considerant que le defendeur n'a pas 
prouve ses defenses ; 

" Considerant specialement qu'il n'a pas 
prouve que le dit Greene edt accepte avant 
la mort du dit Pangman, Tobligation que ce 
dernier s'etait declare pret & remplir, de ce- 
der et remettre au dit Greene pour $1,400, 
$24,000 des dites debentures mentionnees 
dans recrit sous seing prive aliegue par le de- 
fendeur commeetant date du 13 de septembre 
1878; 

" Considerant que cette acceptation ne pou- 
vait pas etre utilement faite par Greene ni 
par le defendeur apr^ la mort du dit J. H. 
Pangman; 

" Considerant que cette acceptation nepou- 
vait pas se fkiie validement non plus apr^ 



que le dit Pangman ffit devenu notoirement 
insolvable, comme le defendeur savait qu'il 
retait au temps de son dec^ ; 

" Considerant que Toriginal du dit acte sous 
seing prive n'a pas ete produit en cour qu'a- 
pr^ la cl6ture de Tenquete en cette cause et 
sur Tordre donne par la cour en date du 2 de 
novembre 1883 ; 

** Considerant que la creance du deman- 
deur es-qualite pour se faire remettre les dites 
54 debentures donnees en gage au defendeur, 
ne peut pas etre compensee legalement par 
les pretendues creances du defendeur centre la 
succession Pangman, et que la succession du 
dit Pangman est restee proprietaire du gage 
donne ; 

"Considerant que le defendeur n'a pas 
prouve que les debentures que le dit Pangman 
s'etait oblige de ceder et remettre & Greene 
fussent celles, ni m^me une partie de celles. 
que Pangman avait donnees en gage au de- 
fendeur ; 

"Considerant que toutes les defenses du 
defendeur sent mal fondees en droit aussi 
bien qu'en fait ; 

" La cour les ronvoie avec depens, et de- 
clare bonnes et valables les oflfres et la con- 
signation fi&ites par le demandeur en cette 
instance au greffe de la cour, sujettes & la 
condition de remise par le defendeur au de- 
mandeur des dits deux billets et des 54 de- 
bentures en question ; declare le demandeur 
te-qualite en droit d'avoir la remise et pos- 
session des dites debentures revendiquees ; 
condamne le defendeur & remettre au deman- 
deur sous quinze jours de la date des pre- 
sentes 54 debentures de $500 chacune, de la 
Compagnie du Chemin de Fer des Lauren- 
tides, et, & defaut par le defendeur de ce faire, 
dans le dit deiai, et cedit deiai expire, la cour 
le condamne k payer au demandeur la somme 
de $27,000, valeur nominale des dites deben- 
tures, avec interet sur icelle & compter du 8 
d'avril 1882, jourd'assignationen cette cause, 
et les depens distraits k maltre Benin, avocat 
du demandeur; sur laquelle somme de 
$27,000 devra etre ^ prealablement deduite 
celle de $2,152, montant des deux billets en 
question, consentis par le dit J. H. Pangman 
en faveur du dit defendeur L. A. Senecal, en 
date du 31 de Janvier 1880, et des interets ac- 
crus sur iceux depuis leur echeance respec- 
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tive jafiqu'H la date des of&es r^elles flutes au 
d^endeur le six d'avril 1882, par le minister© 
de Mtre L. N. Dumouchel, notaire, laissant 
une balance de $24,848, avec int^r^t, etc 

Bonin, for the plaintiff. 

Lacoste & Co,, for the defendant. 



SUPERIOR COURT. 

MoNTRBAL, November 30, 1883. 

Before Johnson, J. 

Gravel v. Hughbb es qaal, 

TregpasB — Re^onHbUity of employer for fault 

of person under his control— C. C, 1054. 
An employer or parent is responsible for a tres- 
pass committed by his children or by persons 
employed by him or under his control, where 
fie fails to establish that he was unable to 
prevent the act 

Pbh Curiam. The defendant is sued per- 
sonally and as curatrix to her interdicted 
husband, for a trespass committed by her and 
her servants on certain lots of land possessed 
by the plaintiff under permission of the 
owners, and used as grazing land for his cows, 
he being a milkman living near the city. The 
defendant answers the suit by alleging that 
she also had possession, and under a permis- 
sion of the same kind, of a number of lots in 
the same locality, and which were not divided 
or distinguishable from those used by the 
plaintiff. 

The difficulty in the case is to ascertain 
precisely what was possessed by the plaintiff, 
and which he had an exclusive right to use as 
grazing land. These lots are numbered, and 
witnesses who are neighbors, and well ac- 
quainted with the place, were heard before 
me, and proved to my satisfaction tliat the 
defendant, through her sons, committed the 
trespass complained of by driving off plain- 
tiff's cows and putting their own cows there. 
It was urged that the evidence did not show 
the trespass by the sons to have been 
authorized by the mother; but there can 
be no doubt that the sons who lived 
with their mother, had no other interest 
or connection with the matter but as her 
servants, and under Art 1054, C. C, she 
is responsible, unless she proves that she 
could not prevent them. Now, so far from 
proving any tiling of that sort, it is shown here, 
and not contradicted, that when she was noti- 
fied by the plaintiff or his exclusive right to the 
grazing, she replied by assaulting him, and 



the whole case not only repels the idea of the 
boys having acted on b^alf of any other 
than their mother, but she and she alone is 
the person who pretended to have any counter 
ri^ht to that of the plaintiff She had a per- 
mission, no doubt, at one time to use some 
of these lots from one Jobin, but none of 
Jobin's lots were in the limits fenced by the 
plaintiff On the whole facts therefore I find 
for the plaintiff. 

As to the damages, there is some uncer- 
tainty as to the number of cows that were 
driven off the land, and the time the plaintiff 
was deprived of the use of it One hundred 
and fifty dollars are asked as for the loss of 
milk from ten cows ; on the other hand, it is 
sworn that the place could not have fed more 
than three cows. It is certain, however, that 
in a way it did feed or half feed more than 
that 1 give $50 damages, and costs as of 
action brought 

Dufiamel & RainviUe for plaintiff. 

E, Roy for defendant 

COURT OF REVIEW. 
Montreal, November 30, 1883. 
Before Torrakcb, Dohbrty and Lorangbr, JJ. 
Dubuque v. Dubuque. 

Voluntary deposit— Evidence— ^Tudicial admis- 
sion. 

An admission by the defendant, under oaih, that 
he received a voluntary dq>osit, but had 
delivered it cw requested, cannot bis divided; 
and verbal evidence is fwt admissible to 
contradict Hie accessory statement of deli- 
very, in a case where proof of the deposit 
could not be made by testimony. 

Tlie judgment inscribed in Review was 
rendered by the Superior Court Montreal, 
Rainville, J., April 30, 1883. 

The action was by one brother against 
another, to recover the sum of f 125 lUleged 
to have been given by plaintiff to defendant 
to be delivered to their father. Julien Du- 
buque. The defendant admitted under oath 
that he had received the money, but had 
delivered it as requested. The plaintiff then 
produced the father as a witness, and asked 
him if he had received the money. The 
question was objected to and the objection 
maintained, and there being no further evi- 
dence the action was dismissed. 

Torrance, J. There is no error here. 30 
Demolombe, No. 532, gives this very case. 
Any other doctrine would be extremely dan- 
gerous. If the defendant were an unfiuthful 
depositary, there is no legal proof of it against 
his statement, which cannot be here divided- 
Judgment confirmed. 

Dufiamel <& RainviUe for plaintiff. 

Robidoux <& Co., and Pa^uelo, Q.C., for the 
defendant 
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A NAIVE EXPEDIENT. 

One of the most curious suggestions made 
for the relief of the New York Court of 
Appeals emanatee from a Mr. Gebhard, and 
appears in a communication to the Albany 
Law Journal, It is — Codification ! — "A 
hastily prepared Code/' says Mr. Gebhard, 
" would at least let us know what the law is ; 
" when we know what it is, we have removed 
''the necessity of asking the Court to tell us, 
" and to that extent lessened the burdens of 
^ the judges." It is refreshing to meet with 
such childlike £uth. In this part of Canada 
we have been enjoying the advantages of a 
Code for seventeen years— not "a hastily 
prepared Code " but one compiled with great 
deliberation by jurists of eminent standing 
and long experience ; but we do not think 
the necessity has been removed of asking 
the Court to tell us what the law is, nor have 
the burdens of our Court of Appeal been 
sensibly affected by its existence. Iniact, 
we cannot imagine anything that would be 
more fruitful in litigation than " a hastily 
prepared Code.'' K Mr. Gebhard's suggestion 
were acted upon, we fancy some of his clients 
would soon be inclined to spell in a different 
way the epithet by which we have described 
his scheme. 



THAT STRANGE PORTRAIT 

The American Law Review candidly dis- 
closes the sources of its information respect- 
ing Canadian affairs. It was gathered " from 
"the stories told by Canadian hnigrSs, of 
** whom there are a good number in this 
"country, and whose ranks are receiving 
*" daily accessions. These Smigris are among 
" our very best citizens." Our contemporary 
goes on to state that one of them, who 
niigrated to St Louis seven years ago, has 
prospered so mightily that "he is now 
** achieving distinction as a legal author." 
Another, from Nova Sootia, has been for 



many years a prominent figure in public 
affairs, and has been " a Senator of the United 
States I" He might possibly, adds the Law 
Reviewj have become a Justice of the Peace 
in Nova Scotia ! 

These are more startling sources of infor- 
mation than we imagined. Twenty, or ten, or 
even seven years ago, may be considered 
ancient history as to many branches of 
Canadian affairs. The stories of tlie Smigris 
are as accurate as the old maps of the British 
Provinces which are in vogue in some New 
England schools. And .because Canadians 
have prospered abroad is it to be inferred 
that they would not have succeeded at home ? 
How will this logic work? Our cities are full 
of American Smigris from Vermont, from 
New Hampshire, Massachusetts and other 
States. Many of them have prospered and 
grown rich. Some of them are counted 
among " our best citizens." As well might we 
contend that Mr. Blank, from Massachusetts, 
instead of becoming a millionaire in Canada, 
would never have risen above the proprietor- 
ship of a peanut stand in Boston. 

Our neighbours are great enough now to be 
able to dispense with unjust depreciation 
of Canada, for the purpose of exalting them- 
selves. We are sensible that there is vast 
room for improvement among us in very 
many particulars. Our spirit is daily vexed 
by the presence of abuses which few have the 
courage to assail. But apparently, even in 
the eyes of the Revieio, society in the United 
States is far from immaculate ; for, on another 
page, referring to the pardon of Mason, our 
contemporary candidly admits that 'Mn 
" Canada, society is better governed than in 
" the United States." 



LEGAL AUTHORSHIP, 

After all, thelotof the Canadian gentleman 
in St Louis, who is '' achieving distinction 
as a legal author," does not seem to be one of 
unadulterated bliss, for in another article the 
Law Review laments over the small rewards 
of legal authorship. " There is no money, 
as a general rule," says our contemporary, 
" in writing original articles for legal peri- 
" odicals" ; and he adds : '' It is believed that 
'' the American Law Review, under its former 
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"management, had a rule of paying two 
" dollars per page for any articles which it 
"would accept and publish. We think we 
" are violating no confidence when we say 
** that every cent which its publishers paid 
** for articles was money lost" This is sad, 
but not surprising. Long judgments are 
generally useless as well as tedious, and long 
articles, unless by writers of world-wide 
reputation, are still less worthy of study. 
They cannot be cited as authority, and 
usually they have nothing but their own 
dulness to sustain them. 



EARLY REPORTS, 



Mr. Periard, law publisher, has in press 
a second edition of the volume of reports 
issued in Montreal thirty years i^o by Mr. 
Justice Bamsay and the late Hon. L. S. Morin. 
These reports, which were the prelude to the 
establishment of the ^Lawer Canada Jurist, 
have always been scarce, and for many years 
it has been very difficult to obtain a copy. 
The new edition has been revised by the 
learned judge, and will doubtless be appreci- 
ated by the profession. 



HOVGE V. THE QUEEN. 
The following peculiar reference to this 
case was inserted in the speech of the 
Lieutenant-Grovemor of Ontario, at the open- 
ing of the Legislature : — " You will be pleased 
to know that by a recent decision of the 
Judicial Committee of Her Majesty's Privy 
Council, the right of Provincial Legislatures 
to regulate the traffic in intoxicating drinks 
is placed beyond controversy. The judg- 
ments in this case and the Insurance case, 
and the decision that lands escheating to 
the Crown for want of heirs are the property 
of the province, taken in connection with 
the observations made by the learned judges 
in disposing of these cases, have had a 
reassuring effect on the public mind, by 
showing that the federal principle embodied 
in the British North America Act, and the 
autonomy it was intended to secure for the 
individual provinces, are Hkely to be safe in 
the liands of the court of final resort in con- 
stitutional questions." The Judicial Com- 
mittee wiH, no doubt, be duly grateful for the 
compliment 



NOTES OF CASES. 

PRIVY COUNCIL. 

London, Nov. 24, 1883. 

Before Lord Watson, Sir Baenbb Pbaoocc, 
Sir Robbrt P. Coluhr, Sm Richard 
Couai and Sir Arthxtr Hobhousb. 

Frbctiftth, Appellant, and La Compaoxib 
Manxtfaciuribrb db St. Hyacinths, Ees- 
pondent. 

Servitude— Water-course, 
Where a person complains that the flow of itxiier 
in a stream passing through his land has been 
obstructed by the act of the oumer of the lower 
land, and the issue is raised that thephin- 
tiff by his oum works has altered the natural 
course of the stream, it is for him to prove, 
in order to make out a case entitling him to 
relief, that the servitude^ as it existed pre- 
vious to the changes made by himself, ue, Ute 
natural or the established flow, has been 
interfered unth by the lower proprietor , 

The appeal was from a judgment of the 
Queen's Bench, Montreal. See 5 Legal News, 
p. 187. 

Per Curiam. The parties to this suit are 
owners of contiguous lands on the left bank 
of the River Yamaska ; the plaintifb, who 
are the respondents, being the owners of the 
upper lands, and tlie defendants, one of whom 
is the appellant, of the lower. The complaint 
is that the defendants have lately erected a 
barrier which prevents the water flowing in 
due course from off the land of the plaintiffs. 

To understand the position of affairs it is 
convenient to refer to a plan put in by the 
defendants. Prior to the year 1878 matters 
stood as follows: — ^The whole river was tra- 
versed by a dyke marked A, which conducted 
the water to a mill (No. 4) belonging to the 
plaintiffs. After working that mill the water 
escaped into the natural channel of the river, 
and was not diverted again by the plaintifiEs 
until nearly 100 yards below mill No. 4, w^here 
it reached the head of another dyke (Dyke 
Na 1), which was built near and nearly 
parallel to the left bank, and which caught a 
portion of the stream and carried it to another 
mill (Mill No. 1) belonging to the plaintifiB. 
The rest of the stream was caught by a dyke 
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(Dyke Na 3), the head of which was in mid- 
channel opposite Mill No. 4, and which con- 
ducted the water to the defendants* Mill No. 3. 
The water escaping through the tail race of 
Mill No. 1 also descended to Mill No. 3, but how 
it was used there, if used at all, does not clearly 
appear. Early in the year 1878 the plaintifiGs 
carried Dyke No- 1 up the river to a point 
above the head of Dyke No. 3, and there con- 
nected it with a reef of shingle which extends 
to the right bank of the river. By this work 
the whole stream has been intercepted below 
Mill No. 4 and conducted to Mill No. 1, except 
when there is water enough to overflow the 
reef of shingle, and except so much as may 
leak through the dyke or through the reef. 
The defendant says that water has thus been 
taken away from the water-course formed by 
Dyke No. 3 ; and in the month of June, 1878, 
for the purpose as he alleges of recouping him- 
self, he erected a barrier so as to prevent the 
escape of water from the tail race of Mill Na 
1, and to form a head of water for a new miU 
which he built just below No. 3. The plaintiff 
have also built ^ new mill (Mill No. 2) just 
below No. 1, and have excavated the bed of 
the river to receive their new wheels. 

There has been considerable controversy 
whether the defendants' operations have 
impeded the working of Mill No. 1 or only 
that of Mill No. 2, but, in their Lordship's 
opinion, the controversy is not now material 
The important iJEU^ is that the defendants' 
barrier has been found to bay back the water 
to a maximum depth of 22 inches at point A, 
which is the dividing line of the two proper- 
ties. And the important question is, whether 
the plaintiffs are entitled to have the barriers 
so lowered that the water shall not be bayed 
back to any extent at all at Point A. 

By the Civil Code of Quebec all rights to 
flowing water are classed under the head of 
servitudes ; and by sect 600 real servitudes 
are divided into three classes, according as 
they arise &om the natural position of the 
property, from the law, or from the act of 
man. Servitudes arising from the law have 
nothing to do with the present question. 

Sect 501, which deals with servitudes of 
the first class, is as follows :— " Lands on a 
" lower level are subject towards those on a 
" higher level to receive such waters as flow 



'' from the latter naturally and without the 
" agency of man. The proprietor of the lower 
" land cannot raise any dam to prevent this 
" flow. The proprietor of the higher land can 
" do nothing to aggravate the servitude of the 
" lower land.'; 

Sect 503 applies specially to rivers . It says, 
" He whose land borders on a running stream 
" may make use of it as it passes for the 
" utility of his land, but in such manner as 
" not to prevent the exercise of the same right 
" by those to whom it belongs, saving the pro- 
" visions contained in Cap. 51 of the Consoli- 
" dated Statutes for Lower Canada, or other 
"special enactments." "The same right" 
their Lordships take to mean the right to 
make use of the running stream as it passes 
the bordering land. 

Unless then the provisions of the Code are 
limited by some special enactment, the plain- 
tiffs have a right to say that the flow of water 
from their land shall not be impeded, so far 
as it is a natural flow, and independent of the 
agency of man. In this case the natural flow 
of the river has been altered by the agency of 
man for a long time, but an artificial flow 
may acquire as ample aright to protection as 
a natural flow. 

The 3rd cap. of the 4th title of the Code 
treats of servitudes established by the act of 
man. Sect 545 recognizes the right of every 
proprietor to subject his property to such ser- 
vitudes as he may think proper consistently 
with public order. Sects. 549 and 550 are as 
follows : — 

" No servitude can be established without 
a title; possession even immemorial is insuf- 
ficient for that purpose." 

" The want of a title creating the servitude 
can only be supplied by an act of recognition 
proceeding from the proprietor of the land 
subject thereto." 

" Title," which answers to " titre," means a 
written or express grant 

Now as regards the flow of water which 
existed prior to 1878, and which it may be 
convenient to call the established flow, it is 
not now disputed but that the plaintifBs be- 
came and were, just before the execution of 
their new works,rightfully possessed (whether 
by title or by some act of recognition does 
not clearly appear), of what, according to the 
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Code, is a servitude over tlie defendants' pro- 
perty. Their Lordships consider that the 
plaintifis then had, at least as between them 
and the defendants, the same right to protec- 
tion for the established flow as if it were the 
natural flow. The defendants might not raise 
any dam to obstruct the established flow. 

The appellants' counsel contended strongly 
at the bar that the working of the plaintiffs' 
mill has not been impeded or only impeded to 
a slight extent, and that the defendants have 
been materially injured by the abstraction of 
water. But their Lordships did not think it 
necessary to hear the respondent's counsel on 
those points. For the right to resist interfer- 
ence with a natural flow of water, or a flow 
legally established, is independent of the 
actual user of the water. Neither would the 
plaintiffs' right to have the established flow 
protected be barred by the mere fact that the 
defendants may have been injured by depri- 
vation of water owing to the extension of 
Dyke No. 1. That might give the defendants 
a right to sue for damages, or to remove the 
dyke ; but it does not follow that they can 
interfere with the established flow from the 
plaintiffs' land. 

The appellant's counsel also insisted 
strongly that the action is wrong in form, 
but their Lordships see no reason to differ 
from the two Quebec Courts on this point 

The question whether Chapter 61 of the 
Consolidated Statutes does not confine the 
plaintiflfe to a singla remedy, viz., that of 
pecuniary dam^iges, is a more substantial 
one. There is certainly great diflftculty in so 
construing the Code and the statute as to 
produce a clear and harmonious result for 
the whole. There is nothing on the £&ce of 
the statute itself to limit the generality of the 
powers it appears to confer on riparian 
owners. It was stated at the bar that there 
had been a course of decision in Canada 
which had the effect of placing a limit on the 
general terms of the statute. But the only 
case cited, that which is stated in the re- 
spondent's factum filed 11th May, 1881, 
appears only to refer to the mode of ascer- 
taining damages. And the Judges in the 
Lower Courts do not refer to any course of 
decision, while they entertain a great diver- 
sity of view as to the limits within which the 



statute is to be construed. The Superior 
Court appears to think that the statute is no 
answer to actions founded on common right 
and on actual injury. Mr. Justice Ramsay, 
while impugning both the motives and the 
capacity of its framers, thinks it means noth- 
ing more than that if and when damages are 
sued for they shall be ascertained by referees. 
The rest of the Court in one passage express 
an opinion that the statute was not intended 
to operate against those who had turned run- 
ning waters to use, and in another, tliat it 
was intended to operate only against land- 
owners and not i^ainst miUowners. It is 
difficult to find the foundation for any of 
these limitations. At the same time, their 
Lordships find it diflScult to suppose that by 
the saving of the statute contained in Sect 
503, the Code intended to give no remedy 
whatever beyond pecuniary compensation 
for any violation of its rules. The question 
was very ably argued at the bar, but in the 
result their Lordships do not find it neces- 
sary to pronounce any opinion on it 

The substantial difficulty in the way of the 
plaintiffs is this: that theij^ are seeking to 
establish a new and different servitude by 
the act of man without either grant or recog- 
nition; that they have not alleged or proved 
what was the precise servitude which existed 
prior to 1878; and that the decree which 
they have obtained proceeds on the assump- 
tion that the existing state of things is the 
natural state, or at least that there is iden- 
tity between the state of things before and 
after the plaintiffs' operations of 1878. This 
is the difficulty to which the attention of 
their counsel was specially called, and to see 
how it sti^ids it is necessary to examine the 
proceedings with some particularity. 

In the declaration filed by the plaintifis, 
they set forth their documents of title, and 
allege that they have had for upwards of 62 
years the rights, privileges and water powers 
actually wed by them. They pray for a decla- 
ration of those rights, for a declaration that 
the defendants have illegally disturbed the 
enjoyment of them, and for demolition of the 
defendants' barrier. It is clear then that, so 
far, the plaintifis make no distinction be- 
tween the existing fiow of water and the 
established fiow. 
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The defendants on their part rely on the 
alterations of 1878. They say in sahstance 
tiiat the mischief is caused by the plainti£fe' 
own works executed below Mill No. 1 in the 
preceding spring and summer ; that the ex- 
tension of Dyke Na 1 has caught all the 
water and carried it down to Mill No. 1 ; that 
by collecting so large a quantity of water 
into the narrow space on the left bank, the 
plaintifis have themselves to blame if at that 
point the water is more abundant than they 
like ; and that they have no grant (litre) giv- 
ini; them a right so to use the river. 

In replying to these defences the plaintiffs 
do not fall back on their right to the natural 
or the established flow of the water. As 
regards their works below Mill No. 1, they 
say that the defendants' all^ations are false 
in iact And as to all their recent operations, 
they say that their only object has been to 
preserve the water and conduct it from one 
of their mills to another, as they have always 
done. 

At the wish of both parties experts were 
appointed by the Court to report upon in- 
stractions given to them by the Court They 
were to state, — 

1. The conditions of the localities and of 

the erections described in the writings 
of the parties, both before and after 
the said erections. 

2. The works of the defendants. 

3. The nature of those works, and whether 

they are calculated to injure the work- 
ing of the water power used by the 
plaintiffs before they were completed. 

4. What should be done so that each party 

may use the water without injury to 
the other. 

5. What amount of damages, if any, 

should be paid by the defendants to 
the plaintiff. 

These instructions are not pointed to the 
effect of the plaintiffs' operations, but rather 
indicate that the only question is whether 
the flow existing at the time of the defend- 
ant's operations has been impeded. 

In answer to the first and second questions 
the experts show the construction of the old 
and new mills to the effect hereinbefore 
stated, but they say nothing about the exten- 
sion of Dyke No. 1, nor do they show what 



was the former flow of the water, or the bed 
of the river, or in any other respect what 
was the state of the localities prior to the 
execution of the recent works of the plaintiffs. 
In answer to the third question they find 
that the defendants' new barrier bays back 
the water to the depth of about two feet at the 
boundary line, Point A. In answer to the 
fourth question they find the defendants 
ought to lower their barrier 22 inches, so as 
not to bay back the water at all over Point A. 
And they award $100 for damage. 

The parties then went into evidence, and 
the cause came on for hearing before Mr. 
Justice Sicotte, Judge of the Superior Court 
That learned Judge gave the plaintiffs a 
decree in precise accordance with the opinion 
of the experts. The decree is founded on 
recitals showing that the plaintiffs have 
been in possession of a real right for a year 
and a day, using the upper waters and 
letting them escape over the land of the 
defendants. Then it states that the barrier 
raised by the defendants has obstructed the 
waters in their natural course such a^ it was 
formerly. 

It is clear then that the Superior Court 
paid no attention to the alteration effected 
by the plaintiffs' works in 1878. The recital 
of possession for a year and a day is true of 
the prior state of tilings, but is not true of 
the existing state of things. Nor is the 
present course of the water its natural course, 
nor such as it was formerly. 

On appeal to the Queen's Bench, there was 
a difference o( opinion among the Judges. 
Mr. Justice Ramsay states very clearly the 
point of the defence which is now under dis- 
cussion. He says, " The defendants answer 
" that they have not stopped the natural 
" flow of the water, but that the plaintiff 
" has, by increasing his own works above, 
" directed the waters of the river out of their 
" natural course, and so created an artificial 
" accumulation of water which can only 
" escape through the tail race." He thinks 
this would be a good defence if it were not 
for the acquiescence or recognition of the 
defendants. But there is no evidence of such 
acquiescence in the plaintifis' works of 1878. 
The evidence referred to by Mr. Justice 
Bamsay consists of two acts. First, the 
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construction by the defendants of Dyke 
Na 3, which was long prior to the extension 
of Dyke No. 1. Secondly, the construction of 
the works now complained o£ But in the 
first place, though it is true that by their 
new works the defendants sought to take 
advantage of the new flow of water, they 
did so because their former flow was partially 
cut ofil And in the second place an act can 
hardly be treated as acquiescence in favour 
of a person who has ever since been con- 
tending against it, and striving to destroy it 
It is at the utmost acquiescence on condition 
of enjoying the thing acquiesced in, and if 
that condition is taken away, so is the 
acquiescence. 

Having thus disposed of the defence 
founded on the extension of D>'ke No. 1, Mr. 
Justice Ramsay addresses himself to the 
question of damage. He thinks that there is 
no suflicient evidence of damage, and would 
either dismiss the action or remit it for 
further report by experts. 

The opinion of the rest of the Court was 
delivered by Mr. Justice Tessier. That learned 
Judge states the defendants' plea that the 
plaintifils themselves have caused the mis- 
chief complained of, but he thinks it com- 
pl^ly answered by the report of the experts 
in answer to the 3rd question. Now that 
question and answer relate only to the exist- 
ing flow of water, and have absolutely no 
bearing on the prior question whether the 
plaintifb are entitled to have that flow pro- 
tected. Mr. Justice Tessier then quotes Art 
501 of the Code, aiid says that the Company 
have not added anything to the volume of 
the water by the hand of man, because they 
have not introduced any foreign water into 
the Yamaska. On these grounds the Court 
decides for the plaintiffs, and dismisses the 
appeal. 

It is true, indeed, that the plaintifis have 
not increased the whole volume of the Yam- 
aska, but they may have accumulated tlie 
waters of that river into a small space, and 
so have increased their depth at the point 
where they complain of it, and have aug- 
mented the servitude they desire to enforce. 
This is the very thing which the Court of 
Queen's Bench appear to think would be 
material if only it had been done by intro- 1 



ducing fresh water into the Yamaska, instead 
of being done by a readjustment of the 
waters of the Yamaska itself. That it must 
have been done to some extent seems evident 
from the plan, and the respondents* counsel 
so admitted. It results also from the evidence 
given by Bertrand and by Dolisle, showing 
how the water which used to flow to the 
right of Dyke Na 1 now flows to the left 
The plaintifls have left the point untouched 
by evidence. Whether the difference is much 
or little has not been ascertained. By Sect 
501 of the Code, the proprietor of the higher 
land can do nothing to aggravate the servi- 
tude of the lower land. The plaintiffs have cei^ 
tainly accumulated the volume of the water, 
and have probably increased its depth in the 
narrow channel up to the dividing line. To 
that extent they are aggravating the serti- 
tude of the lower land, and to that extent at 
least they have no right to demand, as they 
do demand, a free course for the water sent 
down by them. That the matter is left in 
this uncertainty is the fault of the plaintifls 
who are bound to allege and prove a case 
entitling them to relief They come into 
Court insisting on their right to keep un- 
obstructed the flow of water which they say 
has existed as it now is for more than 60 
years. The issue is distinctly raised that the 
existing flow is not the ancient one; but they 
continue to insist that it is, and refuse to 
shape their case so as to try the question 
whether or no they are really entitled to 
some relief on the ground that the established 
flow had been interfered with, and to get 
that amount of relief. It is unsatisfiEU^ry 
to dispose of a case on such grounds, but 
their Lordships cannot see by what right 
the defendants are to be compelled to keep 
their dam so low that the whole volume of 
water, as accumulated and increased by the 
plaintiffs, shall run away unobstructed. 

It is not easy to find decisions precisely 
applicable to such pecuUar circumstances; 
but their Lordships have not been referred 
to and are not aware of any case in which 
the plaintiff has obtained relief in respect of 
any servitude except that to which he has 
clearly alleged and proved his right 

In Saunders v. Newman, 1 B. <& A. 268, the 
plaintiff had acquired a prescriptive right to 
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an artificial flow of water. All he had done 
within recent times was to alter the constrao- 
Uon of the wheel turned hy the water. It was 
held that the defendant, a lower proprietor, 
had no right to obstruct the ancient flow ; 
but it seems clear from the observations of 
the Judges that the decision would have 
been otherwise if the plaintiff's operations 
had substantially altered the flow of the 
water. Abbott, J., says, *' When a mill has 
*' been erected upon a stream for ^ long period 
^ of time, it gives to the owner a right that 
" the water shall continue to flow to and 
" from the mill in the manner in which it 
** has been accustomed to flow during all that 
" time. The owner is not bound to use the 
" water in the same precise manner, or to 
" Kpply it to the same mill. If he was, that 
" would stop all improvements in machinery. 
** If indeed the alterations made from time 
" to time prejudice the right of the lower 
" miU, the case would be diflerent ; but here 
" the alteration is by no means injurious, 
''for the old wheel drew more water than 
** the new one." 

Trtpling v. Jones, 11 H. L., 290, was cited as 
an aathority for the plaintifls ; but so far as 
it bears upon the point under discussion it 
favours the argument for the defendants. 
For the plaintifi' in TapUng v. Jones succeeded 
in getting protection for nothing but his 
ancient light; those very rays of light to 
which he had acquired an indefeasible right 
Lord Westbury says :— " In the present case 
" an ancient window in the plaintifi^s house 
" has been preserved, and remained unalter- 
'' ed during all the alterations of the holding. 
" . . . . The appellants' waU, so far as 
'*it obstructed the access of light to the 
"respondent's ancient unaltered window, 
''was an illegal obstruction." And Lord 
Chelmsford, in answering the argument that 
the alteration of windows had changed the 
character of the right so as to destroy it, says, 
" Bat it is not easy to comprehend how this 
"effect can be produced by acts wholly 
"anconnected with an ancient window 
" which the owner has carefully retained in 
*^ its original state." 

It may be inferred from these judgments 
that, if the plaintiff in TapUng v. Jones had 
so mixed up his old lights with his new ones 



that they could not be distinguished, he 
would have failed. It is true that in that 
case the protection given to the ancient light 
carried with it incidentally protection to the 
new lights. But the only reason why it did 
so was that the new lights could not be ob- 
structed without obstruction to the ancient 
light New lights are no encroachment, nor 
did the plaintifi^s decree aggravate the 
defendant's servitude, for he was only pre- 
vented from building so as to obstruct the 
ancient lights. In the case of an augmented 
flow of water the servitude of the lower pro- 
prietor is aggravated. 

The result is that the plainti£Bs have insist- 
ed on an enjoyment to which they have shown 
no legal title, and have not proved or even 
alleged any case for relief in respect of that 
enjoyment to which they may have had a 
title. Their lordships have anxiously con- 
sidered whether it is possible usefully to remit 
the case to be tried on the true issues. They 
are, however, convinced that an attempt to 
do so will not save time or money, and that 
the litigation must follow the strict course. 
They will humbly advise Her Majesty to 
reverse the decrees below and to dismiss the 
action with costs. The costs of this appeal 

will follow the result 

Judgment reversed* 

Henry Matthews^ Q.C., and MacLeod FuUerton, 
counsel for the Appellant 

Bompas, Q.C., and Kenelm K Digby, counsel 
for the Respondents. 



OOUR SUP^RIEURR 

Montreal, 29 D6cembre 1883. 
Coram Papinhau, J. 

Lewis et aJ. v. Pbocbau et aL 
Preuve tesHmoniale contre un acte authentique 

— Inscription en faux, 

Juge:— Que la Cour ne petU permettre d une 

partie d un acte authentique, de prouver 

par thnoins la fausseti de la date de 

Facte sans avoir recours d PinscripHon en 

fauXf que dans un seul cos, savoir, hrsquHl 

Skagit d*un rapport d'huissier. 

L'action des demandeurs est bas^ sur un 

certun nombre die billets promissoires dont 

run est dat6 da 17 octobie 1882. Les d^fen- 
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deurs opposdrent k cette action un acte au- 
thentique de composition et d^charge, dat6 i 
Quebec, le 31 octobre 1882. Les demandeurs 
r^pondirent sp^cialement que cet acte n'avait 
pas 6t6 sign6 & la date qu'il porte, mais le 16 
octobre 1882 ; puis, ils pr^sent^rent Sl la Cour 
Sup6rieure une requite demandant is'ins- 
crire en faux contre le dit acte, pour prouver 
qu'il avait r^eUement ^U 8ign6 Sl cette der- 
ni^re date. Sur cette requite, les d^endeuis 
d^clar^rent que Tacte en question avait 4t6 
sign^ d, diverses dates, par diflGSrents cr^an- 
ciers, & Montreal et d Quebec, avec I'entente 
qu'il ne serait compl^t^ et n'aurait d'effet 
que loreque tons fes cr^anciers auraient 
sign^, ce qui a eu lieu k Quebec, k la date 
que porte facte ; que. dans tons les cas, il a 
et6 8ign6 par les demandeurs apr^ le 17 oc- 
tobre 1882, et qu*d cette fin les d^fendeurs 
entendent s'en pr^valoir. 

Les demandeurs, laissant alors de c6t^ leur 
inscription en fiaux, firent une motion de- 
mandant & la Cour qu'il leur fClt permis de 
prouver, par t^moins, dans la cause princi- 
pale, que le dit acte avait ^t6 sign^ & une 
autre date que celle qu'il porte, sur le prin- 
cipe que les d^fendeurs avaient admis, dans 
leur declaration sur inscription en foux, 
que I'acte portait une date flBiusse quant aux 
demandeurs, ce qui avait d^truit Pauthen- 
ticite de I'acte. 

Les d^fendeurs r^iBt^rent, all^gnant que 
les demandeurs n'avaient aucun int^r^t, 
puisque la d^laration maintenait que Tacte 
avait ete sign^ post^rieurement au billet; 
que d'ailleurs les aveux des d^fendeurs, quel- 
que puisse ^tre leur portte, ne pouvaient 
servir que sur Tinscription en faux, et que 
rien ne justifiait la aemande des deman- 
deurs. 

Le jugement est comme suit : — . 

" La Cour, apr^ avoir entendu les parties, 
par leurs avocats respectife, sur la motion 
produite le 3 d^cembre courant par les de- 
mandeurs, pour qu'il leur soit permis de 
prouver par t^moin et sans recours & I'inscrip- 
tion de faux la date & laquelle une des par- 
ties & un acte notari^ a sign6 cet acte devant 
le notaire, I'acte ayant 4te sign^ & Montreal 
et & Quebec & des jours diff^rents, et compor- 
tant avoir ^t^ sign6 en un seul jour; avoir 
examine la procedure et d^lib^re ; 

" Consid^rant que le seul cas oil, d'apr^ le 
code de procedure, la Cour puisse permettre 
de proceder a prouver la faussete d'un acte 
authentique est celui oH il s'agit d'un rap- 
port d'huissier, et que le cas present est 
different ; 

" Renvoie la dite motion sans frais." 

Abbotty Tail & Abbotts, pour les demandeurs. 

Barnard, Beavchamp 4: Barnard, pour les 
defendeurs, 
(J.J.B.) 



SUPERIOR COURT. 

Montreal, January 16, 1884. 
Before Mathibu, J. 
Thb Bolt <& Ibon Co. of Toronto v. Gougbon. 
Mandate — Autfiority of agent, 

A deed of composUUm signed by a mandutary 
without any authority to accept a conyftosir 
Hon, is not binding on his principaL 

In this case the plaintiff claimed from the 
defendant the sum of $166.24 for goods 
and merchandise sold and delivered to the 
defendant To this the defendant pleaded 
that on the 27th of March last he only 
owed the plaintiff the sum of $135.55, and 
that at that time the defendant's creditorB, 
among whom was the plaintiff, agreed to 
take sixty cents on the dollar for any 
amount due to it by the defendant, payable 
by promissory notes, endorsed by Leon 
Gougeon at four, eiffht, and twelve months 
from the 2nd April last, without interest; 
that he offered the notes, which the defendant 
refused to accept, and he deposited with his 
plea $27.11, the amount of one of the notes 
matured and offered the other two notes, witli 
a right to increase it in the event of the 
plaintiff' proving that a larger sum was due, 
which the defendant did not admit 

Phb Cuiuam. It appears that the deed of 
composition was si^ed on behalf of the 
plaintiff by C. E. Torrance, who himself 
states that he was not authorised to sign it, 
as does also the manager of the Company. 
Torrance was the broker or agent of the 
Company to sell their goods in Montreal. 
He took orders which were forwarded to 
Toronto, and the goods wore sent thence 
to the purchasers. The statement of Tor- 
rance, that the mani^r of the Company 
had approved of his signing the deed of 
composition, cannot be admitted in evi- 
dence, inasmuch as this ratification cannot 
be the object of verbal evidence, and is, 
moreover, contradicted by the manner of 
the Company. Now it is not proved that 
Torrance had authority to represent the 
plaintiff in agreeing to the deed of com- 
position, and it is the duty of anyone who 
contracts with a mandataire to satisfy himself 
of the sufliciency of his powers and to prove 
it The plaintiff cannot therefore bo held 
bound to submit to the said deed d[ com- 
position, to which it was not a party ; but it 
can only claim from the defendant the sum 
of $135.53, as it is proved that the defendant 
did not receive the shipment of 14th March, 
1883, for which sum with interest from the 
19th of June last, iudgnient will sa 

Macmaster, HuMdnson d* Weir for plaintiff. 

Augi iSs Lafortune for defendant 



THE LEGAL NEWS. 



41 



S^ S^al 4l«t/5. 



Vol. VII. FEBBUABT 9, 1884. 



No. 6. 



PRIVILEOE OF COUNSEL, 

The case of Munster v. Lamb, before the 
English Coart of Appeal, to which we re- 
fened a short time ago (VoL 6, p. 394), has 
been followed by a decision in the same 
sense by Mr. Justice Jett^ in the Superior 
Court, at Montreal. In the case of Oauthier 
V. Sl'Pierre, a note of which will be found in 
the present issue, an advocate was sued for 
damages by a witness whom he openly char- 
ged with perjury, in a trial before the Be- 
corder. The Montreal case was of a much 
milder type than the English one so far as 
the lawyer's words are concerned, for 
Mr. St-Pierre's client had specially instructed 
bim to make the charge in the event of the 
witness stating a certain thing, viz, that his 
ctient, who was being tried for keeping a 
house of prostitution, had admitted to the 
witness that the charge was true. Mr. St- 
Herre acted without malice, and the words 
spoken were connected with the case. There 
could be no doubt, therefore, that the case 
fell within the comprehensive rule laid down 
by the Master of the Bolls, who observed, 
in Mufuter v. Lamb: "It is better that the 
*' rule should be made large, even though it 
*' may be large enough to cover the case of a ' 
*' man who acts with malice and is guilty of 
" misconduct" 

Mr. Justice Jett^ followed this decision, 
after establishing that the ancient as well as 
the modem law of France is precisely simi- 
lar. So long as the words spoken are con- 
nected with the case in which the advocate 
is engaged, no action of damages will lie. It 
is for the presiding judge to restrain and re- 
buke counsel if they exceed the bounds of a 
fair defence and make use of language which 
is not inspired by a sense of duty. 



DVPVYv. DUCONDU, 

The dedsioii of the Privy Council in this 
case, which will be found in the present issue, 
reverses the jadgment of the majority of the 



Supreme Court, and restores the judgment of 
the Superior Court, unanimously affirmed in 
appeal by the Court of Queen's Bench. One of 
the " unsatisfactory results " noted in Vol. 5, 
p. 105, is thus obliterated, for by the decision 
of the Supreme Court the winning side had 
but three judges to sustain it, while there 
were seven on the losing sida Now the judges 
stand ten to three in favor of the successful 
party. 

The decision of the Supreme Court, it will 
be remembered, excited some remark. We 
may refer particularly to Vol. 5, pp. 84, 91, 
105, 128 and 130. It will be observed that 
the position taken by "B" in the communi- 
cations which appeared in our columns has 
been completely sustained by the final judg- 
ment The Judicial Committee declare two 
things : first, that the sale of a Crown Timber 
license does not carry with it a warranty 
that there has been no prior concession which 
interferes with the vendor's rights ; and se- 
condly, that in this particular case, the deed 
of October 1866, by which two licenses, re- 
presenting 50 miles of limits, were transferred 
to make up the deficit in the licenses pre- 
viously sold, did not contain any warranty 
except the obligation to deliver the licenses 
themselves. 



NEW PUBLICATIONS, 

Montreal Condbkshd Bbports, Second Edi- 
tion, revised by Mr. Justice Bamsay. — 
MoNTRBAL : A. Periard, Publisher. 

This is the volume to which a brief refer- 
ence was made last week. It embraces the 
reports and notes of cases contained in a work 
originally issued in 1854, under the editorial 
management of Messrs. T. K. Bamsay and L. 
8. Morin. The surviving Editor (Mr. Justice 
Bamsay) has revised the present edition, 
for the proprietor and publisher, Mr. Periard 
who has been induced to bring out a new 
edition by the fact that the work has long 
been out of print, and is still in much demand. 
The portion of the work known as the Law 
Reporteff consisting of articles and miscel- 
laneous matters, has not been reproduced. 
Although the reports cover only 134 pages 
the number of cases is large, and many of 
them are still of considerable interest Dur- 
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ing the period of its existenoe, this publica- 
tion was the only work of the sort printed 
at Montreal, and the whole body of reports 
extant was quite insignificant. Since that 
time, however, as appears by a brief preface 
to the work contributed by Mr. Kirby, the 
number of volumes of provincial reports has 
been increased by 74. 

The publisher has done his part well, the 
work being well printed and bound. The 
members of the profession will, no doubt, 
gladly avail themselves of the opportunity of 
adding to their libraries this valuable and 
interesting oompilatioui of which for many 
years it has been impossible to obtain a copy. 



NOTES OF CASES. 

OOUB SUPEEIEURE. 

MontbAal, 28 novembre 1883. 
Coram Mathibu, J. 
Bury v. Silbebstbin. 
AcU(m pro sodo — Demande dans vn plaidoyer, 

JuGft:— Que Von ne peut dans vn piaidoyer d 
une action pro socio condvre dcequeled^ 
mandeur soil condamni d rendre compte on 
d payer uns somme d^argent, mats que cela 
doU sef aire par demande incidente. 

L'action est pro socio, elle demande la dis- 
solution de la soci^t^ et & oe que le co-associ6 
d^endeur rende compte de son administra^ 
tion. Le demandeur conclut, en outre, & $2,- 
500 de dommages et & oe que la part du d6- 
fendeur dans la 8oci6t^ soit confisqu^ en sa 
faveur, le d^endeiir ayant, contrairement & 
Tacte de sod^t^, ^tabli, & Montreal, un autre 
^tablissement semblable & oelui de la soci^t^ 

Le d^endeur admet la dissolution de la so- 
ci6t^, accuse le demandeur d'avoir viol6 ses 
devoirs d'associ^, et conclut au d^bout^ de 
Taction, puis il demande & ce que le deman- 
deur soit condamn6 & lui rendre un compte, 
et & lui payer une somme de $2,000, montant 
du capital investi par lui dans la dite soci^t^ 

A oe plaidoyer, le demandeur r^pondit eo 
droit: lo. par une r^ponse partielle, que le 
d^ndeur ne pouvait dans un plaidoyer lui 
demander un compte ; 2o. par une autre r6- 
ponse partielle, qu'il ne pouvait pas non plus 
demander dans son plaidoyer une condam- 



nation pour une somme de demers, oe qu'O 
auraitdil fiure, si dans les cas il en avait le 
droit, par une demande s^par^e; 3o. par une 
r^ponse totale, que le plaidoyer n'6tait pas 
une r^ponse & Taction, que le ddfendeur & une 
action pro socio, s*il plaide affirmativement, 
ne peut que refuser ou se soumettre & rendie 
compte, ou plaider qu'il a d6j& rendu compte. 

A Targument, le d^fendeur objecta que le 
demandeur n'avait pas indiqu^ sp6cialement 
les all^ations du plaidoyer auxquelleB il r6- 
pondait en droit, mais ne les avait indiqu^ 
que g^n^ralement 

Le jugement est comme suit : 

''LaCour, etc.... 

" Sur la premie r^ponse en droit produite 
par le dit demandeur ATenoontre de oette 
partiedu premier plaidoyer dudit d6fendeur, 
dans laquelle le dit d^fendeur all^ue qu'il a 
droit de r^damer du demandeur un compte 
des affaires que le demandeur a pu faire pen- 
dant Texistence de la dite soci6t^, en dehors 
des affidres de la soci^t^ elle-mtoie, et Ik oette 
partie des conclusions du dit plaidoyer, dans 
laquelle le dit d^endeur demande que le de- 
mandeur soit condamni 2llui rendre oompte 
des profits r6alis^ par le dit demandeur en 
dehors des affaires de la dite soci^t^, et qvCk 
d^faut par le demandeur de rendre le dit 
oompte il soit condamni & payer au d^fendeur 
la somme de $5,000 ; 

'- Gonsid^rant que oes auctions du dit d^ 
fendeur auxquelles la dite r^ponse en droit 
se rapporte ne sont pas faites dans une de- 
mande incidente, mais sont faites dans un 
plaidoyer tendant k faire renvoyer Paction 
du demandeur, et que dans une action inten- 
ts pour obtenir la dissolution d'une soci^t^ 
oes all^ations ne sont pas une bonne d^ 
fense & Taction ; 

'' Consid^ant que le d^endeur n'off^tepas 
non plus la somme r^lam^ en compensa- 
tion des dommages r^clam^ par le deman- 
deur ; que la dite premiere r^ponse en droit 
du dit demandeur est bien fond^; 

'^ A maintenu et maintient la dite premiere 
r^ponse en droit du dit demandeur, et a d^ 
clar6 et d^lare les aU^ations et les conclu- 
sions du dit premier plaidoyer du d^fiandeur 
mentionnto dans la dite r^ponse en droit 
ill^ales et les rejette du dossier ; 

*' Sur la deuxidme r6ponse en droit du de- 
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iDADdoor A oette partie du premier plaidoyer 
da d^&ndenr dans laqaeUe le d^ndeur all^ 
goe que sa miae dans lee fbnds de la dite so- 
d^ s'^vait & la somme de dix-eept cents 
i deaz mille piastres, et & cette partie des 
condiuions par laqnelle le d^endeur deman- 
ds qae le dit demandenr soit oondamn6 A 
payer ao d^fendeor la somme de $2,000.00 
poor la yalear dee effets i)ar lui mis dans la 
soci^t^: 

** Consid^rant qu'un d^ndeur ne pent ob- 
tenir one oondamnation centre le demandeor 
8i oe n'est par une demande incidente et que 
le d^endenr n'a pas fait telle demande inci- 
dente, et qu'il ne demande pas non plus & 
cSrir la somme quil reclame en compensa- 
tion de la somme r^dam^ par le demandeur ; 

** Consid^rant en outre que le dit d^endeur 
n*a pss le droit de demander que le deman- 
deur soit condamn^ k lui payer en deniers la 
valeur de sa mise dans la dite soci^t^, mais 
qa'il aarait seulement droit au partage des 
biens de la dite soci^t^ et au paiement de la 
balance lui revenant aprte oe partage ; 

'' GoDsid^rant que lee auctions et la partie 
dee condusionfi du dit premier plaidoyer du 
dit d^fendeur auxquelles se rapporte la dite 
r^poDse en droit sent ill^ales ; 

" A maintenu et maintient la dite deuxi^ 
me r^ponse en droit au dit demandeur et a 
d^dar^ et d^lare lee dites all^ations et con- 
chisioiis auxquelles la dite r^ponse en droit 
m rapporte ill^gales et lee rejette du dossier, 
6t a condamji^ et condanme le dit d^fendeur 
i payer au dit demandeur les d^pens d'une 
z^ponse en droit, lesquels d^pens sent dis- 
tndts k MM. Barnard, Beauchamp et Creigh- 
toDi Avocats du demandeur; 

''Sur la troisidme r^ponse en droit du dit 
demandeur k tout le premier plaidoyer du dit 
d^fendenr; 

*^ Consid^rant que si les all^ations qui ne 
flODt pas rejetto tel que d-dessus mentionn^, 
dans le dit plaidoyer du d^fendeur ne sent 
pas soflSsantes pour faire renvoyer Taction, 
o^nndant elles peuyent avoir quelqu'influen- 
oe flur le montant des dommages que le de- 
mandeur pourrait obtenir contre le d^en- 
dear; 

"AoidoQii^etordoiuiepreaye avantflBure 



droit sur la dite troisidme r^ponse en droit, 
d^pens r^rv6i.'' 

Bamardf Beauchamp A Barnard^ pour le 
demandeur. 

Church, ChapleaUf SaU & Atvxiter, pour le 
dtfendeur. 

(J.J.B.) 



SUPERIOR COURT. 

MoNTRBAL, January 30, 1884. 

Before Torrancb, J. 

Clbndinkeng v. Eitabd. 

Trade Math — Prior use of degign, 

A person wJio copies the design of an article 
which has long been manufactured and in 
use in another country, and registers a 
trader-mark for the same in Canada under 
the Trade-Mark and Design Act of 1879, 
is not entitled to protection. 

This was an action of damages against a 
dealer in stoves, for alleged infringement of a 
trade-mark and industrial design roistered 
as the property of plaintiff. It was in evi- 
dence that this trade-mark and design had 
been copied by plaintiff from and were iden- 
tical with a stove manufisu^ured by a firm 
of Eddy, CJorse&Ca, of Troy, N. Y., and sold 
throughout the United States of America, 
plaintiff having procured patterns of the 
same from Eddy & Co. ; that this trade-mark 
and design were applied to stoves, and known 
and sold in the United States for years pre- 
vious to the registration in Canada, and 
plaintiff copied his design and trade-mark 
from the stoves of Eddy & Co. Further, pre- 
vious to the registration by plaintiff, defend- 
ants had imported from Eddy & Co. a stove 
similar in design, and used as a pattern, from 
which the stoves complained of were made. 

Per Curiam. I do not find any right in 
plaintiff. He is not the proprietor intended 
to be protected by the Act of 1879. He has 
no rights as against defendant The action 
is dismissed. 

Robertson, Ritchie d: Fleet, for plaintiff. 

Greenshields, McCorkiU <S: Ouerin, for defdt. 
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SUPERIOR COURT. 

MoNTBBAL, January 30, 1884. 

Before Torrancb, J. 

Mabcellnd v. Snowbon et al. 

Oapicw— iVoftaWe came. 

The plaintiff was arrested on a capias^ on the 
ground that he had refused to make any 
settlement of his debt; that he loas about to 
sell his estate and to leave the country. It 
appeared that the plaintiff had called a 
meeting of his creditors and informed them 
of the proposed sale, to which the majority 
of those present agreed. Held, that there 
vxis not probable cause, 
ThiB was an action of damages for mali- 
ciously causing the arrest of plaintiff for a 
debt due by him of $200. The capias issued 
on the 11th November, 1881, on the affidavit 
of one Cleghom, the book-keeper of defend- 
ants- He deposed that he had reason to be- 
lieve and did believe that plaintiff was im- 
mediately about to leave the late Province of 
Canada, with intent to defraud his creditors, 
and his reasons for the belief were that plain- 
tiff had informed him that he was about to 
sell his estate and effects and to take up his 
abode in Montana, in the United States. The 
plaintiff was arrested on the 11th November, 
1881, contested the capias, and it was quashed 
on the 8th February, 1882. 

Pdr Cubiam. The evidence shows that 
plaintiff being in a strait, notified his credi- 
tors, and met them on the morning of the 
11th November, and after explaining mat. 
ters to the creditors, proposed selling his 
stock to one Desjardins- This was agreed to 
by those present. One Poitras attended the 
meeting for defendants, though he did not 
express any opinion, and says in his depo- 
sition that his principals, the defendants, ex- 
' pressly forbade his consenting to anything 
for them. Plaintiff gave his creditors to 
understand that he would go to the States in 
January. It appears that Poitras reported 
the meeting to the defendants and plaintiff's 
intention to leave in January. Defendants 
immediately directed their book-keeper Qeg- 
hom to have the plaintiff arrested as a debt- 
or on the eve of abscondii^. Cleghom, ex- 
amined as a witness in the capias suit, says, 



from plaintiff never having stated that he 
would settle his account, and never having 
made any set time at which he was to settle, 
and frt>m his conversation to the effect that 
he was going to leave the country, and from 
information that Cleghom had, his assets 
would not cover his liabilities. These were 
the reasons for making the affidavit Q. Are 
you quite sure that the petitioner (plaintiff) 
did not state the time at which he intended 
leaving this country to go to Montana ? A. 
I know he did not state it to me. Q. Nor 
did he state it to any other of your inform- 
ants to your knowledge? A. That I cannot 
state. Q. Well, they did not state to you 
that he had stated to them the time at which 
he was leaving? A. No- They did not 
state anything of the kind to me. 

The conclusion of the Court is that the 
affidavit was made Without probable cause 
for the arrest, and defendants, therefore, are 
liable in damages. These are assessed at 
the sum of $200. 

T, dt C, C, Delorimier, for plaintiff. 

H, L, Snowdon for defendants. 

/. L, Morris, Counsel 



SUPERIOR COURT. 

MoNTBBAL, January 31, 1884. 

Before Jbitid, J. 

Qacthibe v. St. Pibrrb. 

Professional Privilege — Words spoken by coun- 
sel during trial. 

No action lies against an advocate for words 
spoken by him in the discharge of his pro- 
fessional duty before the Courty unlem the 
ivords complained of are foreign to the case 
in which he is at the time engaged. 

On the 6th October, 1882, the defendant 
Mr. St Pierre, a member of the Montreal Bar, 
was engaged before the Recorder in the 
defence of a woman charged with keeping a 
house of ill-fame. Gauthier, the plaintiff, 
was the principal witness for the prosecution. 
Before the trial came on Mr. St Pierre was 
informed that Gauthier was drcnlating a 
statement to the effect that the accused had 
admitted her guilt to him. Entertaining 
some doubt as to the correctness of this state- 
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me&t Mr. St Fiene communicated with hiB 
dient, who emphatically denied the report, 
ftod added, " If the witneas makes such a 
statement on oath he will be pexjuring him- 
self, and I authorize you to make a declara- 
tion to this effect before the Court" 

The case came on for trial, and Gauthier 
did depose that the accused kept a house of 
prostitution, and that she had admitted the 
fact to him. Thereupon Mr. St Pierre ex- 
claimed: ** Ce que vous diUs Id estun men" 
tofnge; vous tfous parjvrez; vous^tes unparjurir 

On this Gauthier brought the present 
action, claiming $100 damages. 

The defence was that the words were not 
used, but if they were, the defendant's privi- 
iQge as counsel protected him ; that what he 
said was stated in pursuance of instructions 
from his client. 

Peb Cubiam. Notwithstanding the defen- 
dant's denial, it is established in evidence that 
he said, ^^parjure" or, " txms vous parjurez" 
The Recorder made a note of the statement, 
and remarked to Mr. St Pierre that he had 
no right to speak in that way. Other wit- 
nesses give the same version of what tran- 
spired. But the Becorder, though he consid- 
ered the admission to be proved, gave the 
aocoaed the benefit of the doubt, and dis- 
charged her. 

The question is whether the defendant is 
liable to an action of damages for words 
spoken in the discharge of his professional 
duty. Grellet-Dumaieau, Na 884; Dareau, 
cbap. 3, sec. 4, No. 4. The old French law 
allowed the advocate entirefreedom in every- 
thing pertinent to the case, under the control 
of the presiding judge. Every Court has the 
right to check a lawyer if he indulges in too 
great license of expression. 

The dispositions of the old French law are 
found in the modem law; — Gi:ellet-I>uma- 
aean, Na 887 ; Chassan, D61its et contraven- 
tions de la parole, Na 136. It is only where 
the slanderous expressions are foreign to the 
cause that an action lies. 

The same principles prevail in England. In 
the case of Rex v. Skinner, more than a 
huidied years ago. Lord Mansfield laid 
down the rule in the clearest terms : " Neither 
party, witness, counsel, jury or judge can be 
pot to answer, civilly or criminally, for 



words spoken in office." In the recent case of 
Muntter v. Lamb, the doctrine is re-affirmed in 
the most positive manner. 

In the present case, the words of Mr. St- 
Pierre were not foreign to the cause which 
was being tried, and therefore they could not 
give rise to an action of damages. 

The following is the text of the judgment : 

"LaCour,etc.... 

** Consid^rant que le demandeur poursuit 
le d^endeur, avocat du barreau de oette ville, 
lui r^clamant $100 de dommages-int^r^ts, & 
raison de oertaines paroles injurieuses que le 
dit d^endeur lui aurait adress^es, le 6 oc- 
tobre 1882, pendant une audience de la Cour 
du Recorder, dans une cause oil le deman- 
deur comparaissait comme t^moin et pen- 
dant qu'il donnait sa deposition comme tel ; 

"Gonsid^rant que le d^fendeur a plaids 
que les paroles qu'il a alors pronono6es k Pa- 
dresse du demandeur, I'ont ^t^ dans Fexer- 
cioe I^time de son droit professionnel, pour 
la defense des int^dts de la partie que repr6- 
sentait alors le d^endeur et sur les instruc- 
tions sp^ciales de sa cliente, etque par suite, 
il e^t prot^ centre toute action telle que celle 
maintenant port^e contre lui ; 

" Gonsid^rant que bien qu'il appandsse en 
preuve, que le d^fendeur a prononc6, dans 
I'occasion en question, les paroles qui lui sont 
reproch^, il est constant n^anmoins que ces 
paroles, loin d'^re ^trangdres & la cause, s*y 
rapportaient au contraire directement ; qu'el- 
les ont 6t^ dites sincdrement et sans mahoe 
et d'aprds les instructions formelles de la 
partie que repr^sentait le d^fendeur, et que, 
dans ces circonstances, Tabus delangagedont 
le d^fendeur est accuse n'^tait soumis qu'au 
contrdle exclusif de la Cour, devant laquelle' 
il remplissait son minist^re, et ne pent main- 
tenant Texposer & etre recherche par action 
civile devant un autre tribunal; 

'' Considerant, en consequence, que le de- 
fendeur est bien fonde & invoquer, dans Tes- 
pece, le privilege et Fimmunite que la loi 
accorde & I'avocat, pour la libre defense de 
son client ; 

" Maintient Texception du defendeur et ren- 
voie et deboute Taction du demandeur avec 
depens." Action dismissed. 

Chawpagm & ComMer, for plainti£ 

S^Pmf d£ SctUhn, for defendant 
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PRTVT COUNCIL. 

London, November 27, 1883. 

Before Sib Barnbb Pbaoock, Sm Montaoub 
Skith, and Sib Abthub Hobhoubb. 

DuooNDU et aL, Appellants, and Dupuy, Be- 

spondent 
Sale—Tmber licerues— Deficiency— Warranty, 
A person $old his right and title to thirteen 
Crown Timber licenses. He was unable to 
deliver two of the licenses. To make up the 
deficiency he assigned two other licenses 
representing fifty square miles of limits- 
The second deed contained a warranty 
against aU disturbance. Held, {reversing 
the judgment of the Supreme Court of 
Canada, 5 X. N, 72,) thai the vendor was 
not liable to make good a title to the limits 
covered by the thirteen licenses further than 
the licenses made a title to them, and that 
the two licenses assigned by the second deed 
must be taken exactly as the two missing 
licenses were taken, viz,, as conveying only 
such right, title and interest as the vendor 
had obtained from the Crown, and ^t 
there vxis no guarantee against a deficiency 
by reason of a prior grant. 
The appeal was from a judgment of the 
Sapreme Court of Canada, noted in 6 L. N. 
72. The case is also referred to, in its differ- 
ent stages, at p. 350 of voL 3, and pp. 72, 84, 
91, 105, 106i 128, 130 and 153 of vol. 5. 

Per Cubiam. On the 10th July, 1858, 
Edward Scallon, who is the predecessor in 
title of the appellants, contracted with one 
Benjamin Peck, the predecessor in title of the 
respondent, to sell to him certain property 
called timber limits. 

The nature of a timber limit is this : — 
Annual licenses are granted by the Commis- 
sioner of Crown Lands to take possession of 
certain areas of land, to cut timber within 
those areas or limits. There is an express 
provision in the statute that if any license is 
found to cover ground already occupied by a 
prior license the subsequent hoense shall to 
that extent be null and void. 

Such being the nature of the property, 
Scallon contracted to sell aU the right and 
title obtained by him from the Crown. The 
purchase money was to^be paid by instal- 



ments, and when the last instalmant was 
paid the conveyance was to be completed by 
Scallon. The money was paid ; and ScaU<»i 
being dead, his heirs, the present appellants, 
executed a deed, dated the 16th March, 1865, 
for the purpose of completing the conveyance 
to Cushing, in whom Peck's interest was then 
vested. In that deed it is stated that they 
are acting in execution of the prior contract; 
and they convey and release, with a guaran- 
tee against disturbance, all the immovable 
property and rights which Scallon had pro- 
mised. Then they proceed to describe it; 
and they describe it in precisely the same 
terms as are used in the contract of 1858. 
The property so described is said to be com- 
prised in 13 different licenses, which purport 
to convey a title to an area of 256 miles. 
Among those licenses are two, numbered 

97 and 98, which purport to convey title each 
to an area of 25 miles on the Assumption 
Biver; and the heirs of Scallon ded&re that 
the licenses have been renewed up to that 
time by Peck and his representatives. It 
turned out that in point of fact Noe. 97 and 

98 had not been renewed, and it seems 
doubtful whether they were in existence at 
the time of the contract of 1858. Mr. Ful}ai> 
ton has argued his case on the hypothesis, 
which he takes as most favorable to himself, 
that they were not in existence at that time. 

On that discovery the parties come to- 
gether again, and the heirs of Scallon agree 
to make good the loss accruing to the succes- 
sors in title of Peck by the non-existence of 
licenses 97 and 98. The arrangement made 
by them is contained in a deed of the 22nd 
October, 1866, executed by one McConville, 
who for tlie present purpose is assumed to be 
the lawful agent of the appellants. The 
language used by the parties in that deed is, 
as stated in English, to the following effect :— 
After referring to the prior transactions, they 
say, " In virtue of that deed "—that is, the 
deed of 1858,— " Scallon was bound to sell 
" 256 miles of limits for cutting wood on 
"Crown lands; and as there is found a 
*' deficit of 50 ipiles to complete the said 
" quantity of 256 miles granted to Cushing, 
" McConville, in the name of his principali, 
" desiring to fiU up the deficit which has 
" been found, has by these presents granted 
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** and conveyed, with Wftrranty against all dis- 
" torbanoee generally, whatsoever they may 
" be^to Cashing, the said quantity of 50 miles 
"of limits on the said River Assumption, 
" doscrihed as follows in the English tongue." 
The description is contained in two other 
licenses, Nos. 25 and 26. License 25 is in 
these terms: — "Commencing at the upper 
" end limit Ko. 94 on the southwest side of 
** L'Assomption River, g^nted to late Ed- 
" ward Scallon, and extending five miles on 
" Slid River and five miles hack from its 
" banks, making a limit of 25 square miles, 
** not to interfere with hmits granted or to be 
" renewed in virtue of rogulations." Mutatis 
iRtttondu, license 26 is in the same terms. The 
deed states that McConville has, for his prin- 
cipals, paid the sum of $500 to Cushing, on 
account generally of all claims which Cush- 
ing may have against the heirs of Scallon, 
and Cashing further declares that hy reason 
of this deed he has nothing to claim, for any 
caose or reason whatever, against the heirs 
of Scallon; and a general release is given. 
McConville on his part gives a general release 
to Cashing for all claims hy the heirs of 
ScaUon. 

It is on that deed that the present question 
ariae& The difficulty which has arisen is 
this : that when the grantee, Cushing, came 
to work on the limits contained in the licen- 
ses 25 and 26 he was stopped hy a man of 
the name of Hall, who claimed to he pos- 
sessed of the same land in virtue of a prior 
license from the Crown. There has been a 
great deal of controversy as to whether the 
interlerenoe by Hall has been properly proved 
in this suit ; but for the purposes of the 
present dedsion all that part of the case is 
assumed in favor of the respondents. Cush- 
ing could not get the benefit of all the land 
described in hoenses 25 and 26, by reason of 
a prior grant to Hall. Cushing accordingly, 
or his assignee, Dupuy, the present respond- 
ent, sues the heirs of Scallon upon the wai^ 
ranty which he allegee that they have given 
for 50 square mUes of timber limits. The ques- 
tion is whether the appellants have given a 
warranty for those 50 mUes of limits abso- 
lutely, or only a warranty for the licenses 
which purport to give a title to the 50 square 
miles. It is a question of very considerable 



difilculty. The Courts in Montreal have 
taken one view, in favor of the appellants ; 
and the majority of the Supreme Court has 
taken the other view, in favor of the respond- 
ent • 

There has been a good deal of question, 
both in the Courts below, and at the bar 
here, whether it is proper to go behind the 
deed of October, 1866. It is quite plain what 
the course of a court of justice must be. In 
one sense we cannot go behind the deed of 
1866 ; that is to say, the rights of the parties 
must be regulated by the construction of 
that deed, and of that deed alone. In an- 
other sense we have to go behind it, because 
the deed itself refers to prior transactions. It 
professes to be founded upon the liability 
arising out of those prior transactions ; and 
a court cannot properly construe the deed 
without ascertaining what the position of the 
parties was at the time when they came to 
execute it Now the position of the parties 
appears to their Lordships to be this : Scallon 
contracted to sell his right and title to the 13 
licenses, which purport to contain 256 square 
miles. He was not liable to make good a 
title to the 256 square miles any further than 
the licenses themselves made a title to them. 
But he was hable to have and to deliver the 
licenses which he purported to selL In point 
of fact he had not got two of those licenses, 
and when that fact is discovered his heirs 
come to make up the deficit, as they call it 
" completer le deficit f that is to say, to do 
that which Scallon was bound to da At 
that time Scallon was bound to make good 
in some way the loss sustained by the non- 
existence of licenses 97 and 98. 

What then do the parties do ? They make 
up the deficit by assigning two other licenses. 
They call it, " 50 miles of limits described as 
follows." Even taking the word " limits" to 
be an ambiguous term, their Lordships are 
of opinion that " Umits described as follows" 
must be taken to indicate the thing which is 
sold according to the description which is 
given. Into that description is imported the 
condition that the license sold is not to inter- 
fere with limits granted or to be renewed in 
virtue of regulations. Therefore the two 
hcenses which formed the subject of the 
assignment of 1866 are to be taken exacUy 
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as the two missii^ tioensee which form 
the subject of theoontract of 1858 were taken, 
viz., as conveying only such right, title, and 
interest as the vendors had obtained from the 
Crown. Now the guarantee can only extend to 
the thing that is sold, the very subject of the 
assignment If the licenses 25 and 26 were not 
forthcoming, or if there was any defect in 
the title of the heirs of Scallon to those 
licenses, the guarantee might have some 
operation ; but the licenses are forthcoming 
and have been handed over, and there is no 
guarantee against a deficiency by reason of 
a prior grant 

The result is, that, assuming the respondent 
to be right in all the issues raised by him 
with respect to the breach of the alleged 
guarantee, their Lordships are of opinion 
that no guarantee exists to cover that alleged 
breach. 

Under these circumstances their Lord- 
ships will humbly advise Her Majesty that 
the decree of the Supreme Court be reversed, 
and the decrees of the lower Courts restored. 
The costs of the Appeal will follow the result 

& PagnuelOy Q. C, and Kenelm E, Digby 
for appellants. 

F, L» Beique and M. JMlarion for respon- 
dents. 



THE LATE MB. JUSTICE DAY. 

Judge Day, intelligence of whose death has 
been received from England, left the bench 
so long ago, that he is remembered as a 
lawyer and judge by comparatively few of 
the present generation. His name is asso- 
ciated chiefly with the work of codification, 
he being one of the three commissioners orig- 
inally named to prepare the draft of the Civil 
Code of Quebec. He was also engaged as a 
Commissioner in the matter of the Canadian 
Pacific Railway charges, and acted in a 
public capacity on one or two other occasions 
since his retirement from the bench. He 
enjoyed a fair reputation as a judge though 
but few of his decisions have been handed 
down to us. As a citizen as well as a judge 
Mr. Day was generally esteemed, and as 
Chancellor of McGill University he has taken 
some interest in educational matters. 



GENERAL NOTES. 

The vaoanoy on the Superior Gonrt Bench at Ki- 
monski, caused by the death of Mr. Jastioe Alleys, 
has been filled by the appointment of Mr. J- A. 
Moasseau, Q. C* 

The morning papers state that since the ooneluioD 
of the trial of Arabi prayers have been offered on be- 
half of the Queen in mosques in Cairo and in the pro- 
vinoee of Egypt, Her Majesty being referredjto as " the 
Mirror of Justice." It is curious to observe that this 
title is given to the Virgin Mary in some Roman Cath- 
olic litanies, she being addressed as ** Speculum Jqi- 
titisB."— iVbtef and Queriet. 

Less than forty years ago we saw fugitive slaves 
arrested in the city of Chicago, at the instance of their 
masters- The black man's mouth was dosed, he could 
not even testify in court against a white man. hut 
night we saw a jury of twelve men, of one of the courts 
of record, in the Central Restaurant, getting their 
supper in charge of Bailiff Baird, a colored man- He 
was their only attendant to and from the eouit—Chi- 
eaoo Legal News. 

Comte Duteau de Grand Pr^, I>eputy Clerk of Ap- 
peals at Montreal, died January 20th. The deceased 
had been employed in the appeal oflSee during 96 yeare. 
He was of somewhat eccentric character, though 
methodical and punctual in the performance of hi« 
duties- A good many years ago, he was accustomed to 
take repose in a coffin which he kept in his bedchaa- 
ber, but one day this peculiarity nearly proved fatal, 
the lid, which closed with a spring, dropping while be 
was reclining within, and he was nearly suffocated be- 
fore assistance arrived. He then ceased to use the 
coffin as a couch , but retained it in his bouse up to the 
time of his death, when it served for his burial. His 
appearance and costume were even more remarkable 
than his habits. He might have figured in a masquer- 
ade as a medisBval rustic, with very little alteration of 
his ordinary get-up. 

A communication in a Toronto journal contains the 
following table of judicial salaries paid in other colonies 

under responsible government :— _ . . _ . 

Chief Puisne 

Pop. Justice. Justice- 

Victoria 906,225 $17,500 $15,000 

N.S. Wales 840,614 13,000 lOjOOO 

Queensland 248,256 12,500 10^ 

S. Australia 303^95 10,000 8,500 

NewZeaUnd 517.707 8,500 7,500 

Tasmania 122,479 7,500 6^ 

CapeColony 1,249324 10,000 8,750 

NaUl 400,676 7,500 6.000 

The salaries in the other colonies are as follows : 

Jamaica 580,804 12,500 not given 

British Guiana 267,473 12,500 7,500 

HongKong 1,094304 12,500 8,500 

Straits SetUements 350,000 12^00 8,400 

Ceylon 2,758^29 11,250 9^00 

Windward Islands 285,000 10,000 not given 

Fiji 12,500 10,000 do 

Trinidad 163,128 9,000 6,000 

Leewaid Islands 118,000 7^ 6,000 
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HODGE V. THE QUEEN. 

The people of Oanada have exhibited great 
reserve in dealing with the B. N. A. Act, 1867. 
The tendency has been to avoid raising consti- 
tutional questions in oar own courts, and 
daring the sixteen years since the passing of 
that Act, in only fifteen cases have we sought 
the arbitrament of the Privy Council as to the 
meaning of the rules of our written constitu- 
ttoD. This reserve is not the effect of indif- 
ference, but rather of a desire not to provoke 
hasty decrees, which, being rendered in un- 
important matters, may not receive the 
attention the principle dealt with deserves. 
It will readily be admitted that there has 
been no reason to complain that the Judicial 
Committee has not given. the most careful 
attention to these questions. In fact, the 
most perfect confidence exists in this 
country that "they decide each case as 
it arises as best they can''; but with 
all due respect for their opinions, the 
decisions they come to on these matters are 
of an importance too vital to us to permit of 
oar accepting them otherwise than subject to 
the crucial test of scientific and historical 
criticism. It has been said, no jurispru- 
dence can alter the terms of Magna Chartaf 
and, in a like spirit, we must maintain, that 
no jurisprudence can be recognized which 
plainly misinterprets the great contract on 
which the Union of British North America 
has been based. 

Having stated when, and how far we 
venture to demur to accept each decision of 
the Judicial Committee as conclusive author- 
ity in all similar cases for the future, we 
shall proceed to discuss, without reserve, two 
points to which recent decisions have given 

prominenca The first is the general rule to 
which we have just referred and which ap- 
peals to be supported by a dictum of Hagarty , 
CLJ., expressed in the following words : " that 

in all these questions of vltra vires it is the 

wisest coarse not to widen the discussion by 



considerations not necessarily involved in 
the decision of the point in controversy." 
It is as difficult to accept such generalities as 
it is to contradict them. In order to deal with 
them it is necessary first to determine their 
precise meaning. It may safely be assumed 
that what is meant is, that in interpreting a 
Statute of the nature of the B. N. A. Act, the 
courts should specially refrain from general- 
izing its terms. We contend, with all due 
deference, that this is a fundamental error; 
the true principle being that the whole scope 
of the Act has to be constantly kept in view 
so as to co-ordain the powers of both govern- 
ments. Tliis results not only from the 
nature of the Act but also fix)m its form. 
Plainly it is an outline, the details of which 
are to be filled in at the suggestion of practical 
necessities. That this should be the case is 
evident to those who remember the circum- 
stances of confederation. The assent of the 
people of four provinces had to be obtained. 
Manifestly it would have been impossible to 
get them to understand, and not less difficult 
to get them to adopt, a multitude of details. 
It was comparatively easy to indicate in 
general terms the powers of each government, 
and this is what was done. No one ever 
seriously contended that even the catalogues 
of Sections 91 and 92 were perfectly con- 
clusiva Therefore there must exist a doctrine 
resulting from but undeveloped in the words 
of the Act. In practice, itmay be added, the 
!Frivy Council has frequently laid down prin- 
ciples of the most abstract kind It is difficult 
to conceive how, with any hope of avoiding 
even by hair-breadth escapes, contradictions, 
in the last degree unsatisfactory and dis- 
quieting to litigants, the courts are to pro- 
ceed without adopting broad principles. 

We next come to what we contend is a 
serious error of detail In the case of Hodge 
<k The Queen, their Lordships say : " It was 
contended that the Provincial Legislature had 
no power to impose imprisonment or hard 
labour for breach of newly created rules or 
by-laws, and could confer no authority to do 
sa The argument was principally directed 
against hard labour." 

It is admitted that the question was not 
properly raised. Nevertheless, they decided 
it formally. They say, "under these very 
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general terms, 'the imposition of ponish- 
ment by imprisonment for enforcing any law/ 
it seems to their lordships that there is im- 
ported an authority to add to the confinement 
or restraint in prison that which is generally 
incident to it — ' hard labour ' ; in other words, 
that 'imprisonment' there means restraint 
by confinement in a prison, with or without 
its usual accompaniment, ' hard labour.' " 

It will scarcely be questioned by any jurist 
that the power conferred by the Imperial Act, 
on a local legislature, to enact laws, decree^ 
ing a particular kind of punishment, cannot 
be extended more than an Act directly 
decreeing a similar punishment It is elemen- 
tary to say that the power to punish is always 
interpreted in the strictest manner. Their 
Lordships try to escape fix)m this rule by say- 
ing that " the imposition of punishment by 
imprisonment for enforcing any law" are 
" very general terms," and that " hard labour" 
is generally incident to it; i.e., to imprison- 
ment. It is not unimportant to observe that 
the terms of the Act are— "by fine, penalty, or 
imprisonment" There is a double answer to 
this— first, these terms are not "very general" 
They are very particular terms; and they 
have a technical meaning. They constitute 
the common law punishment for every mis- 
demeanour, to which no other punishment is 
attached. To say that " hard labour " is an 
incident of imprisonment, is a novelty in 
English law. The learned judges might as well 
include solitary confinement and whipping 
as incidents of imprisonment, because they 
sometimes go together. 

The following authorities put this beyond 
all question : 

The ordinary punishment, at common law, 
for misdemeanour, is fine or imprisonment, or 
both, and in some aggravated cases, by in- 
famous corporal pain. The Earl of North' 
ampUm's case, 12 Ca 134 ; 2 East, 838 ; 1 
Deacon, va Hard Labour; 2 Deacon, va 
Punishment To this may be added Mr. 
Justice Stephen's Art 22, in " A Digest of the 
Criminal Law," which, although not conclu- 
sive as to what he believes the law actually 
is, nevertheless seems to lay down a prin- 
ciple which can hardly be questioned. 
Russell treats' hard labour, ss a separate 
form of punishment similar to solitary con- 



finement or whipping ; 1 Bnssell, 78, 5th Ed. 
Hard labour is not incident to imprison- 
ment, and it can only be inflicted when 
specially authorized by the special act 
Greenwood & Martin's Magistrate and Police 
Guide, p. 52, note Y. 

The only ground that remains, is the use 
of the word "penalty." It may be said that 
every punishment is a penalty. If that be 
the interpretation, it is idle to talk of an in- 
cident to imprisonment, and the local legis- 
latures can add " death" as the punishment 
for the breach of their laws. The absurdity 
of such a pretention would be the best answer 
if it were put forward, which, probably, it 
will never be. To adopt such a rule would 
be to defeat the^provision that the criminal 
law was reserved to the Dominion Parlia- 
ment The meaning of penalty in Section 
92, S. Sect 15, is probably that pointed out by 
Mr. Justice Stephen in his " Criminal Law of 
England," p. 5. 

We think, therefore, that we have shown 
not only that the power to decree "hard 
labor" bss not been given to the local legis- 
latures, but that it has been purposely with- 
held, in order that no infamous punishment 
should be awarded, by a local legislature, for 
the infraction of a local act R 



NOTES OF CASES. 

SUPERIOR COURT. 

MoNTRHAL, January 30, 18S4. 

Before Torrance, J. 

Thi9 Bblmont Maxcfacturino Co. v. Arlbss. 

Conhuct — S^KTiption for shares — Company 
to be incorporated. 

The defendant subscribed for one share in th^ 
capital of a company about to be twor- 
porated. The name of the proposed company 
was changed tn the Act of incorporation 
from the " Lawlor " Manufacturing Cam' 
pany to the ** Belmont" Mant^actwing 
Company, and the list of shareholders filed 
in the office of the ProvincieU Secretary did 
not contain the name of the defendant. 
Held, that the change of name, and tJu 
omission to insert the defendants name in 
the list of shareholders were immaterial, 
and that the subscrivtion was binding. 
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The denumd waa for $100, subscription by 
defendant for one share in the capital of the 
lawlor Mannfactaring Company. The snb- 
Bcription was denied. The evidence of John 
E Lawlor was that the defendant signed in 
his presence one share in the stock of the com- 
pany. The heading of the subscription book 
signed by defendant read as follows : • " Sub- 
** scriptions for the capital stock of the Lawlor 
" Mannfactaring Company ; capital, one 
"^ hundred thousand dollars ($100,000), Mont- 
''real^ Canada. The undersigned hereby 
" agree to take, and they hereby do take and 
** subscribe to the number of shares in said 
^ Company set opposite to their respective 
** signatures, or any portion thereof, as may 
" be allotted by the Board of Directors, the 
" whole subject to the conditions contained in 
"the Act incorporating said Company." 
This heading had reference to the company 
plaintiff under another name. The defend- 
ant subscribed about the 7th November, 
1879. Notice of an application to the Lieu- 
tenant-Governor for Letters Patent under 
the Act was dated 31st December, 1879. The 
list of shareholden filed in the office of the 
Provincial Secretary did not contain the 
name of defendant 

PmCuBiAic The omission to insert his 
name does not appear to me of any conse- 
quence. He had rights as a shareholder 
which oonkL not be affected by such omis- 
sion. His argument against his liability 
would seem to be based upon the pretension 
that he had the right to refuse the share in 
the company after its incorporation. I have 
examined carefully the case of The Union 
NatigoHcn Co, v. CowUard^ 7 Rev. Legale, 215. 
Hie constitution of the company there as 
incorporated was changed from what was 
sabscribed for by Couillard, and he was held 
not to be bound As was remarked by one 
of the judges in the case of Cowilard, the 
question is purely one of contract I find 
here that the defendant bound himself for one 
share in the company, and he should be held 
to his bai^gain. 

Judgment for plaintiff 

MaemoiUrf Mutchinrnm <Se Weir, for plaintiff 

& Lebourveau, for defendant 



COUR STJPERIEURE. 

Montreal, 24 Novembre 1883. 

Coram Tasghbrbau, J. 

Dahb Amhua J. Abmotrono et vir v. La Sodkri 
DB CoMSTBucrioN Mbtbopolitainb et aL 

NuUiti de ventepour le paiement de taxes nwr 
nicipales. 

JvQt:—Que la rente d^immeublesfaiU sow Fau- 
toriti du code mtmicipal pour le paiement 
des taxes sera didarle nuUe, 1. Si au mO" 
ment de la vente le propriitaire Hail en faUr 
lite et set biens remis entre les mains d*un 
syndic ; 2. Si au moment de la vente vn co- 
propriitaire avaitpris des prockdks en lid' 
tatxon pour arriver d la vente et au partage 
des dits immeubles, 

Phb Curiak :— " Consid^ant que les ventes 
et adjudications faites le 6 et 7 mars 1882 sur 
le nomm^ Benoit Bastion, par la d^ende- 
resse, la Corporation du Comt^ d'Hochelaga, 
& la d^enderesse la Soci^t^ de Construction 
M^tropolitaine et aux d^endeurs F. X. Moi- 
san, T. J. J. Loranger et Pierre Robert res- 
pectivement, des immeubles plus has ^um6- 
r^s et d^rits, Sont nulles, ill^ales et de nul 
effet pour, entr'autres raisons invoquto par 
la demande, les suivantes, savoir: 

lo. Parce que les dites ventes et adjudica- 
tions out 6t6 faites sur le dit Benoit Bastien, 
lequel4tait indiqu^ comme le seul propria 
taire apparent des dits immeubles dans le 
r61e d'^valuation de la municipality locale au 
profit de laquelle oes ventes et adjudications 
out eu lieu ; que les biens du dit Benoit Bas- 
tien, y compris les dits immeubles, ^taient 
alors en la possession et sous la garde et le 
contr61e du d^fendeur Louis Dupuy, syndic 
jllafaillite du dit Benoit Bastien, et que la 
dite Corporation du Comt6 d'Hochelaga ne 
pouvait pas valablement annonoer en vente 
et vendre,sous lapr^tendue autorit^ du Code 
Municipal, sur le dit Benoit Bastien des im- 
meubles appartenant k sa iaillite et dont le 
dit iailli n'avait plus la possession ni la libre 
disposition depuis le conmienoement de sa 
faillite, savoir depuis le 28 f($vrier 1878 ; 

2a Paroe qu'en outre les dits immeubles 
^taient, lors des dites ventes et adjudications, 
sujets i la licitation ordonn^e par un jug»> 
ment de cette Cour dans la cause portant le 
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No. 608, dans laquelle la pr^sente demande- 
resse avait port^ action contra le dit Benoit 
Bastion et autres co-propri^taires, et dans la- 
quelle le dit Louis Dupuy ^tait reprenant 
rinstance comme syndic & la faillite du dit 
Benoit Bastien, et paroe que les dits immeu- 
bles ne pouvaient dtre enlev^s au contrMe do 
Tautorit^ judiciaire pour ^tre vendus pendant 
rinstance, sur un des co-propri4taires, savoiri 
sur le dit Benoit Bastien, par une corpora- 
tion municipale, agissant ou pr^tendant agir 
en vertu des dispositions du Code Municipal ; 

" Consid^rant que ces ventes et adjudica- 
tions sent ainsi frapp^ de nullity radicale et 
absolue, et que la demanderesse, comme pro- 
pri^taire d'une partie indivise des dits im- 
meubles, avait et a int^r^t de faire pronon- 
cer cette nullity ; 

" Consid^rant que la d^fenderesse, La So- 
ci^t^ de Construction M^tropolitaine et les d& 
fendeurs Moisan ot Loranger ont d^clar^ s'en 
rapporter & justice, que les d^endeurs 
Louis Dupuy, os-qualit^, et Pierre Robert 
n'ont pas comparu, et que la demanderesse a 
d^lar^ se d^ister de sa poursuite quant au 
d^fendeur Joseph TJ. Emard ; 

** Consid^ant que la d^fenderesse La Cor- 
poration du Comt^ d'Hochelaga, bien que suf- 
iisammcnt inform6e par Taction des moyens 
de nullite invoques par la demanderesse, a 
jug6 & pro)X)8 de contester la demande, et 
b'est ainsi rendue passible des d^pens encou- 
rus : 

'* Bejette les defenses de la dite corpora- 
tion du comt^ d'Hochelaga; declare irr^^- 
lieres, ill^gales, nuUes et de nul effet, les ven- 
tes et adjudications faites le 6 et le 7 mars 
1882 par la dite corporation du comt^ d'Ho- 
chelaga, ^ la d^fenderesseLaSoci^t^ de Cons- 
truction M^tropolitaine, ot aux d6fendeurs 
Moisan, Loranger et Robert respectivement 
des immeubles suivants : (suit la description 
des immeubles) ; romet les parties en r^tat 
qu'elles ^taient avant les dites ventes et adju- 
dications, pour la demanderesse, le dit Louis 
Dupuy, es-qualiUS, et le dit Benoit Bastion, 
exercer ult^rieurement tel recours que de 
droit et centre qui de droit relativement H la 
propri^t^, & la possession et aux fruits et re- 
venus des dits immeubles ; rejette le surplus 
des conclusions de la demande, et condamne 
la dite corporation du Comt6 d'Hochelaga & 
tons les depens, y compris les frais de pieces. 

Lareau & Lebeuf, pour la demanderesse. 

C A. VUborif pour la d^fenderesse. 



SUPERIOR COURT. 

Shbrbrookb, January 14, 1884. 
Before Bbookb, J. 

WiLDBR V. SUNDBBBG. 

SerrUvde—EndavS—Right of pwrnage'-Fublic 
Road — Pre9cr^tian. 

1. The right of pasMige in favor of an endavi 

is based upon necessity not eonvenienee^ and 
ceases de piano with the necessity where no 
indemnity has been paid, 

2. ff under our law the right of passage for 

an endavi may be perfected by prescription, 
Die property must be endosed during the 
whole time necessary to acquire prescription, 
and if it ceases to be so endosed, prescr^ 
turn ceoMS to run, 

3. The passage in dispute having been 

fulbituaUy kept dosed <U its end4 by gate* 
and bars, and not divided off from the re- 
maininglandf nor fenced on either tide, and 
travelled only hy the mere tolerance of the 
oumer, has not become a public municipal 
road under the provisions of 18 VicL cap. 
IQO, sect, 41, sub-^ecL 9, 

4. The passage in dispute hat not become a 

public municipal road by means of the tn- 
formal prochs-verbal produced, which m of 
another road not opened and not in force, 

Bbooks, J. This is an action nigatoire to 
close a road or passage leading to the high- 
way from defendant's land across that of the 
plaintiff. The plaintiff has been for two 
years the owner of the north half of lot No. 

5. R. 3, Eaton, and the defendant owns the 
south half of lot 6 in same range, his pro- 
perty being adjoining that of tlie plaintiff- 
The plaintiff alleges that defendant claims a 
right of servitude or passage across his said 
land ; that no necessity exists for such pass^ 
age; that defendant's land is not endavi, 
there being two public roads adjoining it, 
one leading to 8awyer\ille, Uie other to 
Eaton Comer ; and he asks that his land be 
declared free from such servitude. 

The defence to this action rests upon three 
grounds :— 

Ist. That defendant's land is and always 
has been endavS and that plaintiff's land has 
been subject to servitude in favor of defend- 
ants for over 40 years, and the enjoyment of 
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said passage for over 30 years has perfected 
the right of defendant to passage. 

2. That for more than 10 years, to wit, 
for more th&n 30 years, this passage has 
been open to and used by the public, and has 
become a public municipal road under the 
provisions of the 18th Vict, cap. 100, sect 41, 
&S.9. 

3. That this road was by prfx^s-verbal 
made a highway in 1856. 

As to the first point, defendant's land is 
not fndavi now and has not been for years, 
jnst how long does not appear exactly. 
It has a highway to the west and south. 
There is variance in the time witnesses say 
that west road has been opened and travel- 
led ; but the witnesses whom I think best 
able to judge, state that the west road has 
been travelled at least 40 years, and a road 
called north road about 20 to 23 years, so 
that at any rate since 1863, defendant has 
not been endari, as witnesses say that he 
has good and easy means of access over his 
own lands to this west road, and now has 
equally good road to Sawyerville, by the 
south road. But defendant says that if the 
necessity has ceased, it existed for 30 years, 
and prescriptive right has been thereby 
anjuired. 

It would appear that 25 or 26 years ago, 
one Ilighgate Jordan was on defendant's 
land, but it does not appear when he went 
on or when the south half lot 6 R. 3 was first 
<ntiipietl. One witness, Henry Flanders, 
says he travelled the disputed road in 1838 
and saw it travelled in 1832, but I think 1838 
is about the time that it was first proved to 
have been travelled. Robert Wilder, who 
lives on an adjoining lot, states that this 
disputed passage has not been travelled over 
45 years. Mr. Wm. Sawyer says that he 
travelled it 45 or 46 years ago, which would 
\^ 1830, and from the evidence generally I 
tiiink it safe to say that it was first travelled 
in 1838. Flanders on cross-examination 
shows that he was not in a position in 1832 
to know that it was being travelled as a road. 
It is proved by everyone that it was always, 
except in winter months, closed at its extre- 
mities with gates and bars. Nothing was 
ever paid lor right of passage, and no pre- 
tension of the kind is ndsed in defence. Now, 



if the defendant ceased to have his land 
endavi in 1853, which is the nearest date I can 
fix, he had not acquired any prescriptive 
right of passage. There is no proof whatever 
that this road was anything but a chemin de 
toUrance. Our own CVxle, Art 540, says that 
right of passage by endavS can be claimed en 
pay ant There is no proof of any payment 
having been made by or to anybody. This 
was a passage which existed, dosed however at 
both ends. But has the defendant shown suffi- 
cient to do away with the old maxim " nvUe 
servitude sans Htre"f It is said he has legal title 
by use 30 years while endavS. That is not 
proved, while the contrary appears, and conse- 
quently, the necessity having ceased, and the 
defendant having failed to obtain any judicial 
recognition of his right, no prescriptive rights 
have been acquired. C. G. Art 540-544, De 
Lorimier Vol. 4, p. 671, La Cour d'appel & 
Lyon ; do. p. 694 ; TouUier, Vol. 3, sects. 554, 
5, 6, 7 ; Marcad^, Vol. 2, pp. 629-31 ; Rogron, 
Vol. 1, p. 562 ; Sirey, p. 291-2-3, sect 31 ; 
Aubry & Rau, Vol. 3, p. 3L 

Marcad^, Vol. 2, p. 631, says : " La servi- 
" tude dont il s'agit ici ^tablit (^uo vu le d4- 
" faut de communication avec la voie publi- 
" que, il s'ensuit que si cette communication 
" venait & exister ensuite, soit parce qu'on 
" 6tablirait une route centre le terrain primi- 
" tivement enclave, soit parce que le propria 
** taire de ce terrain aurait acquis Tun des 
" fonds qui le s^paraient d'un chemin auquel 
" il toucho malntenant, la servitude s'^va- 
" nouirait; eauf le droit pour celui qui aurait 
" pay^ une indemnity d'en r^lamer une par^ 
" tie, laquelle serait plus ou moins forte en 
** raison du temps pendant lequel la servitude 
" aurait exists." 

Toullier, Vol. 3, Sect 554, says : " La Cour 
" d'Appel de Lyon proposait d'ajouter que, si 
^* le passage accord^ au fonds enclave cesse 
" d'etre n^cessaire par sa reunion & un fonds 
" aboutissant k un chemin, il sera supprim^, 
" et que, s'il a 6t6 pay^ une indemnity, le 
'' prix sera rendu. C/otte observation, oon- 
" forme 2l T^quit^, devrait 6tre ^tendue au 
'' cas oCl il a 6t^ ouvert un chemin nouveau 
'* auprds du fonds autrefois enclave. La 
** cause oessant, Peffet doit cesser. Le pro- 
" pri^taire ne pourrait invoquer la prescrip- 
" tion, car ce n'est point une servitude de 
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" oommodit^ dont il a ns^, mais nne iervi- 
" tude de n^cessit^." 

Sect 556. " Le droit de passage accord^ 
" aux fonds enclave qui n'ont pas d'issue 
" sur la voix publique est fond^ ear la n^oes- 
"sit4." 

Sect 547. " Le Code ne donne le droit d'exi- 
*' ger on passage qa'& celui qui n'a aucune 
" issue sur la vole publiqua Uincommodit^ 
" du passage ordinaire fdtrelle extr^e, ne 
" suffirait pas pour forcer le voisin d'en c6der 
** un autre." 

Aubry & Rau, VoL 3, p. 31. La loi n'accor- 
" dant au propri^taire d'un fonds enclave le 
" droit de passer sur les fonds voisins, qu'& 
** raison He la n^oessit^ r6iultant de I'en- 
'' clave, oe droit ne pent plus 6tre r6clam4, 
** lorsque renclavevient k cesser, soit par T^ 
" tablissement d'un chemin, soit par la r^u- 
** nion du fonds originairement enclave k un 
" heritage communiquant k la vole publique. 
" n en est ainsi lors m^me que le passage a 
" 6t6 exerc6 pendant plus de trente ans ou 
" qu'il Ta ^t^ aprds paiement d'une indemni- 
" t^ sauf dans oe dernier cas, la restitution de 
" rindemnit^ dont le paiement se trouverait 
"justifi^" 

Sirey et Gilbert, VoL I, p. 293, Sect 30-31 : 
'' Etm^me la servitude s'^teint d^ Tinstant 
" qu'au moyen d'acquisitions iaites par le 
" propri^taire enclave, T^tatd'enclave a oess^, 
" encore m toe que le nouveau chemin k par- 
" courir soit plus long que Tancien." 

Sect 33. ** La restitution de Tindemnit^ ne 
"doit 6tre ordonn^ qu'autant qu'il y a 
" preuve positive qu'elle a 6t^ pay6e.** 

Now, if defendant's proi)erty was enclavi in 
1838, it did not continue so for 30 years, 
because long before the expiry of 30 years, it 
ceased to be endavi. The west road, so called, 
led to his property and was publicly travelled 
40 years ago. By this road he and his 
auteurs had direct communication with 
Eaton Comer. And by the north road which 
was opened and travelled between 20 and 25 
years ago, he had communication with the 
stage road, so called, direct to Sawyerville, 
and now a new road, called south road lead- 
ing to Sawyerville, has been opened on the 
other side of defendant's property. 

The passage in dispute, therefore, is used 
from convenience rather than necessity. 



Has this become a public municipal road by 
means of 10 years' use under 18th Vict cap. 
100, sect 41 s. 8. 9,— which declares " that any 
" road left open to and used as such by the 
" public during a period of 10 years and up- 
" wards, shall be held to have been legally 
*' declared a public highway, and to be a road 
" within the meaning of this Act?" 
^This road has never been left open to the 
public. It has always, except during the 
winter months while snow was on the ground, 
been closed with gates and bars, and it would 
seem purposely sa Jerome Sawyer, who 
lived on defendants land, says that Hazleton 
who then owned plaintiff's land, always 
claimed that this was not a road, and per- 
sisted in keeping up gates and bais, that is, 
keeping it closed so that no right to a road 
should be acquired by prescription* Our 
Municipal Code, Sect 749, declares what since 
its passage has been the law, and I Ithink it 
may be reasonably interpreted as having 
been the law before: "Land or passages 
** used as roads by the mere permission of 
** the owner or occupant, are municipal roads 
" if they are fenced on either side or other- 
" wise divided off from the remaining land, 
** and are not habitually kept closed at their 
^ extremities." 

Now this road has been habitually kept 
closed, and as it appears purposely sa It has 
never been divided off from the remaining 
land, nor fenced on either side. Most of the 
way it is a mere track through the field 
without ditches. There is absolutely nothing 
proved showing or tending to show any 
intention on the part of the plaintiff or his 
au<etcr« to dedicate or abandon this road to 
the public use. The public, by the mere tokr- 
ance of the plaintiff and his auleurSf were per- 
mitted to use this road in order to reach the 
defendant's land, but to do so they were 
obliged to open and dose the gates and bars, 
and until about 10 years ago, this road was 
used for no other purpose than to go to the 
defendant's. Vide Q. L. Reports. VoL 9, pp. 98, 
9, Roy V. Beavlietu It is against public policy 
that such passages should become public roads 
at the charge and maintenance of the muni- 
cipality. 

Has this road beoomea highway by reason 
of the prooit verbal produced ? 
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The proc^ verbal is wholly InfonnAl, but 
what does it show ? That another road or 
passage than the one in dispute now was 
laid out by the municipality, but was never 
opened. James Addie says that road does 
not touch the disputed road. No road work 
was ever done, no tax expended. It has not 
been kept fenced, nor separated from adjoin- 
ing property. Highgate Jordan did not do 
what he was called upon to do by the proc^ 
verbal, nor did the owner of south half of lot 
5 in R. 3. No expropriation was ever made. 

This is not a highway ; the defendant has 
not acquired the right to travel now that 
neoecsity has oeased, and consequently 
plaintiff's action is maintained with costs. 

Camirand, Hurd <t* Fraser, for plaintiff". 

Ire9f Brotcn <!* French, for defendant 



COUR SUPERIEURE. 

Montreal, ler mai 1883. 

Coram Mathibu, J. 

Dams M. MAitciLB v. Dascs R Mathieu. 

ResponsabUitS du propriitaire — Mis en demeure 
— Force majeure, 

1. Juoi : — Que le haiUeur n^est tenu des domma^ 

get riwltant de eon difatU d^entretenir les 
lieux en bon Hat de riparaHonSf que lorsqu^U 
a Hi diiment mu en demetere, ce qvi ne pent 
Ore fait que par icrit lorffque le hail est 
atUhentique, 

2. Qu*t7 n^est pas non plus responsaUe des dom- 

mages qui ne rSsultent pas de sa nSgligence, 
mais soni la consiquence d^un incendiejSur- 
tout lorsqu^U a fait diligence pour rtparer 
les lieux. 

Les Cuts de la cause apparaissentsuffisam- 
ment dans le jugement qui suit : 

"LaCour,etc.... 

*' Attendu que la ditedemanderesse all^gue 
dans sa d^laration que par bail pass^, & 
Montreal, le 25 avril 1882, devant Mtre. V. 
Lamarche, Notaire, la d6fenderesse loua k la 
demandereese pour Tespace d'une ann^e H 
compter du premier mai alors prochain, en 
consideration de la somme de $168.00 payable 
par paiements ^aux et mensuels de $14.00 
chaque, le haut d'une maison d^crit comme 
suit an dit bail : '* Le logement de haut au- 



dessus du No. 36 de la rue Notre Dame de 
oette ville ; " que la demanderesse prit pos- 
session de ce logement le premier de mai 
1882 et qu'elle Ta occupy et Toccupe encore ; 
que la demanderesse est veuve et qu'elle avait 
lou^ ce logement dans le but de tenir une 
maison de pension, et de sous-louer des cham- 
bres ; que la d^fenderesse 6tait tenue par le 
bail et par la loi de lui procurer une posses- 
sion et jouissance paisiblede ce logement; que 
depuis trois mois, par la faute et la negligence 
et le refus de la d^fenderesse de chauffer ou 
de faire chauffer le has ou les stages inf(§- 
rieurs de la maison, Teau est compl^tement 
geiee dans les conduits et ne pent plus monter 
jusqu'au logement de la demanderesse ; que 
cette demi^re et sa famille sent obliges dialler 
chez les voisins pour aller chercher de I'eau 
pour les choses les plus n6oessaires, et que le 
cabinet d'aisance ne pouvant plus fonction- 
ner, il en est r^sulte un amoncellement d'im- 
mondices, qui ^met une odeur infecte et rend 
le logement dangereux & habiter et inhabita- 
ble ; que la demanderesse a tout fait pour ne 
pas etre obligee de recourir & la justice, qu'elle 
s'est plaint plusieurs fois et vainement aux 
officiers du bureau de sante et ^ la police, et 
qu'elle a somm^ la d^fenderesse et ses agents 
de rem^dier & cet etat de choses intolerable ; 
que depuis trois mois elle a souffert par suite 
du manque d'eau, des dommages considera- 
bles tant sous le rapport de sa sante et oelle 
de sa famille, que sous le rapport pecuniaire ; 
que plusieurs de ses pensionnaires et desper- 
sonnes qui avaient loue d'elle des chambres 
sont partis, et que d'autres ont refuse de s'y 
loger, apr^ avoir constate I'etat dans lequel 
se trouvait le dit logement ; que le refus et la 
negligence de la defenderesse de chauffer le 
has de la dite maison ont rendu plus difficile 
le chauffage du logement de la demande- 
resse ; que cette demidre et quelques-uns des 
membres de sa famille sont malades et que 
ces maladies proviennent du mauvais etat 
de ce logement par le manque d'eau ; que les 
dommages causes & la demanderesse k raison 
des faits plus haut relates sont de deux cents 
piastres, qu'elle reclame ; 

^^ Attendu que la dite defenderesse a plaide 
& cette action qu'elle a livre et entretenu en 
bon etat Je logement et qu'elle en a procure k 
la demanderesse une jouissance paisible jus- 
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qu'& oe jour ; qne le baa de la maison en ques- 
tion a toujours 6t6 convenablement chaufiig, 
et que s'il est arriv^ que les tuyaux k I'eau 
aient gel^, cela est dH & Textr^me rigueur de 
lasaison et est une force majeure, dont la 
d^enderesse n'est pas responsable ; que dans 
tons les cas, la demanderesse ne s'est jamais 
plaint jl la d^fenderesse et ne lui a pas d^ 
nonc^ les faits dont elle se plaint dans son 
action. Mais, qu'au contraire, la d^fenderesse 
n'a appris que les tuyaux ^taient gel^ que le 
3 de mars 1883 par la police sanitaire qui en 
a averti un de ses flls, quoique la demande- 
resse eut eu plusieurs occasion* d'avertir la 
d^fenderesse deoes faits: que dans Tapr^ 
midi du dit 3 mars dernier, la d^fenderesse a 
envoys des ouvriers pour r6parer les tuyaux 
qui ont ^t6 remis en ordre dans le plus court 
d^lai possible ; que par oons^uent la d^en- 
deresse n'a aucun tort, ayant fait toute dili- 
gence pour r^parer ce qu'avait caus^ une force 
majeure, et ce au8sit6t qu'il lui a 4t^ possible 
de le faire ; 

" Cbnsid^rant que par le bail consent! par 
la d^enderesse & la demanderesse le dit 25 
a^^*il 1882 devant le dit Lamarche, Notaire, 
et par les dispositions de Particle 1641 du 
Ckxle Civil, la d^enderesse ^tait tenue de faire 
jouir paisiblement la demanderesse du loge- 
ment en question ; 

" Consid^rant que par les dispositions du 
dit article 1641 du Code Qvil, le locataire a 
droit d'action pour le recouvrement de dom- 
mages-itit^rSts & raison d'infractions aux 
obligations r^ultant du bail ; 

*^ Consid^rant cependant que le bailleur 
n'est tenu aux dommages-int^r^ts resultant 
de son d^aut d'entretenir les lieux en bon 
6tat que lorsqu'il est mis en demeure, confor- 
m^ment aux dispositions de Tarticle 1070 du 
Code Civil, qui d^cr^te que les dommages-in- 
t^r^ts ne sont dtm pour Tinex^cution d'une 
obligation que lorsque le d^biteur est mis en 
demeure, conform6ment H quelques-unes des 
dispositions contenues dans les articles de la 
section 2 du chapitre 6e du titre 3e du livre 
3e du dit Code Civil ; 

** Consid^rant que paries dispositions de 
Particle 1067 du dit Code Civil contenues dans 
la dite section 2 du dit chapitre 6e, la d^fen- 
deresse devait ^tre mise en demeure par une 



demande par 4crit, vu que le bail est un baO 
notari^ ; 

*' Consid^rant que le mauvais 6tat des lieux 
n'a pas ^t6 caus^ par la faute de la d^fende- 
resse, mais est le r^ultat d'un incendie, et 
que la dite d^enderesse n'a jamais ^t^ mise 
en demeure r^guli^rement, conform^ment aux 
dispositions de la loi, et que par cette raison, 
elle ne pent dtre tenue responsable des dom- 
mages-int^rSts r6clam^parla demanderesse, 
avant que la d^fenderesse ait ^t^ mise en de- 
meure oomme susdit ; 

" Consid6rant de plus que la d^fenderesse 
parait avoir fait r6parer les tuyaux avec une 
diligence convenable ; 

" Consid^rant que Taction dela demande- 
resse n'est pas pour contraindre la d^ende- 
resse k faire les reparations n^oessaires, mais 
est une action en dommages ; 

" Consid^rant que Taction dela dite deman- 
deresse est maJ fond^ et que les defenses de 
la d^enderesse sont bien fondles ; 

'* A maintenu et maintient les dites defen- 
ses et a renvoye et renvoie Taction de la dite 
demanderesse, avec d^pens distraita jl Mes- 
sieurs Barnard, Beauchamp et Doucet, Avo- 
cats de la d^fenderesse. 

Longpri & David pour la demanderesse. 

Barnard d: Beavchamp pour la d^fende- 
resse. 

(J.J.B.) 



GENERAL NOTES. 



M. MoQselet tellB a story of the Ukte Brillat-BaTwiD, 
who was well known to be fond of good eating, that hli 
colleagues in the Cour de CkutaHon were oonaiderably 
npset sometimes, by the smell of game whieh he cairied 
in his pockets, that it might get high I'' 

Among joamals devoted to special ▼ooations is one 
bearing the cheerful title of the Skromd, which has 
been recently amalgamated with the American Under- 
taker and Burial Ca§e Maimfaeturer, In a frolicsome 
way it " wishes that all its readers may hare one of 
those merry and jolly times which are associated with 
the coming New Tear," and adds. " the Shroud wishes 
the manufacturers a phenomenally prosperous year, 
and the undertakers happiness and prosperity. May 
the coming year be all that the trade could desire." 

Some time ago, Mr. Justice Lawson committed Mr. 
Dwyer Gray, of the Dublin United Iri§hnum, to prison 
for contempt of Court. When Gray got out a«raiD,a few 
weeks later, he found Lawson's country villa at Bray 
to let for the summer. "Just what I want for the 
season," he exclaimed, and rented it forthwith. That 
evening Iawsod's a«ent said to the Justice : ** I rented 
your house totlay, and to whom do you suppose?" 
"I'm sure I don^t know." ** Dwyer Gray." '^Well, 
that's better quartexs than I gave him before." 



THB LBGAL NEWa 



67 



S^ S^s^^ #<«/«• 



?0L. 711. F£BBUABT 23, 1864. No. 8. 



RUSSELL d' LEFRANgOIS. 

Thejudgmentof the Supreme Court in this 
case was rendered on the 11th January, 1883, 
but as yet no report of it has seen the light 
The proceedings on the appeal to the Supreme 
Court present some peculiarities which it is 
desirahle to make known beyond the pre- 
cinciB of the modest retreat where the high- 
est of onr courts makes known the results of 
its vigils. 

In its passage through the very inferior 
tribanais of this province, the case was one 
purely of evidence. The question to be de- 
cided was whether an eccentric old man, for^ 
merly a pilots was insane when he made a 
will leaving almost the whole, or nearly the 
whole, of his property to a woman, who was 
married to him publicly and whom he be- 
lieved to be his wife, and who for all that is 
known in this case was his wife. The person 
excluded by this will was a niece who had 
lived with the testator till after his marriage, 
and whose principal pretension in the suit was 
that her uncle had made a will in her favor not 
foar weeks before the one she complained of, 
that he was perfectly sane when he made the 
former and insane when he made the latter 
will. Her second proposition was that she was 
an heir at law. By a judgment pronounced by 
Chief Justice Meredith and showing all his 
well known care and discernment, the will 
was maintained. The niece appealed, and 
the judgment was maintained by the Court 
of Queen's Bench, the Chief Justice alone 
dissenting. From this judgment the niece 
appealed again. The case was heard by the 
Supreme Court towards the end of 1882. 
The Court, composed of Chief Justice Ritchie, 
Strong, Foumior, Taschereau and Gwynne, 
JJ. (the two first dissenting), reversed the 
judgment of the two Provincial Courts, and 
lendeied the following judgment : 

''Considering that in the judgment ren- 
<iered by the Superior Court for Lower 
Canada, sitting at Quebec, in the District of 



Quebec, on the 2nd of May, 1880, there is 
error; 

*' And considering that in the judgment of 
the Court of Queen's Bench for Lower Canada 
(Appeal Side), rendered at Quebec on the 
4th February, 1882, on the appeal of the said 
Elizabeth Bussell from said judgment of the 
Superior Court, there is also error ; 

"This Court did order and adjudge that 
the demand in intervention of said Elizabeth 
Bussell, and the moyens of intervention filed 
and of record in this cause, and the declarar 
tion of the said Elizabeth Bussell against the 
said Julie Morin, be amended and be hence- 
forth held and taken to be amended for all 
lawful intents and purposes whatsoever, by 
adding to each of them in the record the 
all^ations following, that is to say :— 

" That the said will of the 27th day of No- 
" vember, 1878, and the universal bequest 
" therein made to Julie Morin, are also null 
" by reason of error, the said William Bus- 
" sell having made such will and the said 
" universal bequest, because he believed that 
" the said Julie Morin was his lawful wife, 
" when in truth the said Julie Morin was 
" not then his lawful wife," and by adding 
also to the conclusions of the said papers 
writing in the record, a demand that the 
universal legacy made to the said Julie 
Morin by the said will be set aside and 
annulled. 

** And this Court, proceeding to render the 
judgment which the said Superior Court, ex- 
ercising original jurisdiction, ought to have 
rendered^ and which the said Court of 
Queen's Bench for Lower Canada, upon the 
appeal of the said Elizabeth Bussell, ought 
dUo to have rendered, did order aild adjudge 
that the said appeal of the said Elizabeth 
Bussell should be and the same was allowed, 
and that the judgments aforesaid should be 
and the same were reversed, and that the 
contestation by the said Julie Morin of the 
demand in intervention of the said Elizabeth 
Bussell should be and the same was dis- 
missed, and that the said intervention of the 
said Elizabeth Bussell should be and the 
same was maintained, and that the conclu- 
sions thereof should be and the same were 
granted with costs of the said Superior Court 
against the said Julie Morin. 
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" And this Court did ftirther order and ad- 
judge that the action of the said Elizabeth 
Russell against the said Julie Morin should 
be and the same was maintained with costs 
against the said Julie Morin." 

Without entering into the particular merits 
of this decision, the result of the litigation is 
unsatisfactory, and even disquieting. In the 
first place it was confidently stated in Que- 
bec early in December, 1882, that is to say, 
more than a month previous to the rendering 
of the judgment, that the appeal would be 
successful The knowledge of this secret may 
have been obtained surreptitiously, but it is 
unfortunate, to say the least of it, that an 
accident should have occurred which gives 
room to suspect an exchange of confidence 
between the partisans of the interesting and 
disinherited niece, and those who were to be 
her judges. 

The next disturbing element of the judg- 
ment is, that it presents the spectacle of four 
judges overwhelming seven on a pure ques- 
tion of evidence, and particularly one where 
the burden of proof was on the appellant Of 
course the theory of the law is that the last 
judgment is presumed to be right, and that 
the decision of the majority is to be con- 
sidered as infallible as the unanimous find- 
ing of the whole Court. It is impossible 
there should be any other theory, but people 
cannot be set at ease by telling them that it 
is convenient they should be satisfied. It is 
impossible to prevent an illogical public from 
saying, " we know that convenience and not 
** superiority dictates the selection of judges 
** to some extent and decides almost entirely 
" in what court they shall sit" They will not 
believe that the echoes of the preponderating 
voice are a bit more authoritative at Ottawa 
than in some rural district, or that the scarlet 
and ermine adds a tittle to the discriminating 
powers of the judge. Again, there is a sixth 
judge, who might have sat and who ought 
to have sat; and it is quite possible that if 
he had been in his place the judgment would 
have been the other way. We have there- 
fore the judgment of two courts reversed, 
three to two, with the opinion of one mem- 
ber of the Court suppressed. 

No importance is to be attached to the 
argument that the case was one of evidence, 



and that therefore it should not be touched. 
It is more than clear that if the evidence is 
submitted to a court of appeal the judges 
are bound to consider it, and it is only to 
waste time for the three judges to teHl us in- 
directly that they are now aware they iell 
into an egregious error when they gave Mr. 
Gingras $3,000 for the end of his finger. 
Everybody already knows they were wrong, 
notwithstanding the theory of authority. If, 
then, the majority was convinced that the 
courts below had misjudged the evidence, 
they were bound to reverse. When it is 
said courts do not readily reverse on ques- 
tions of fact, reference is made to an opera- 
tion of the mind and not to a function of the 
Court Unfortunately the three judges of 
the Supreme Court thought themselves justi- 
fied in ordering the appellant's intervention 
to be amended by adding the allegation that 
the bequest was null from error, that it was 
made to the testator's wife, Julie Morin, 
whereas she was not then his lawful wife. The 
power to rectify mere errors by amendment 
is very beneficial, and iUshould be extended 
as much as possible ; but nobody ever heard 
of a whole cause of action being introduced 
in an appeal to bolster up the appellant's 
case, or indeed any whete without giving the 
party an opportunity to meet the allegation. 
The Supreme Court could not know judi- 
cially that Julie Morin was not the wife of 
William Russell, and legally speaking there 
is no evidence of the &ct 

In face of a proceeding so utterly at vari- 
ance with all ideas of fair-dealingj and so 
contrary to tlie usages of courts, it is difficult 
to escape from the conclusion that the amend- 
ment indicates want of a very firm £uth in 
the justness of their decision as to the case 
before them. 

The power to amend which the Supreme 
Court, acting as a Court of Appeal, claims 
exceptionally to possess, is based on a 
Statute which, by the peculiarity of its 
phraseology, is remarkable, even amidst the 
curious remains of our legislative literature. 
It is in these words : ** At any time during 
the pending of any appeal before the Supreme 
Court, the Court may, upon the application 
of any of the parties, or without any such 
application, make all such amendments as 
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noAy be neoeBsary for the purpose of deter- 
mining the existing appeals, or the real ques- 
tion or oontroversy between the parties as 
ditdosed by the pleadings, evidence or proceed- 
ingK^ 43 Via, a 34, s. 1. We may perhaps make 
a shrewd guess at what is meant by " the 
pending" of an appeal, but it is impossible to 
anderstand, what need there is for an 
ftinondment of what is already disclosed by 
the pleadings, evidence or proceedings. The 
majority of the Supreme Court evidently 
thought it was a license to add a totally new 
cause of action. In their haste to come to 
the rescue of the appellant, the learned 
judges never stopped to enquire whether it 
was within the powers of Parliament to 
make a law allowing the Supreme Court to 
introduce a totally new cause of action into 
the proceedings. The power is to create a 
Court of Appeal; it is not a function of an 
appeal court to supply issues that are not 
pleaded. The soK»lled amendment is a mis- 
nomer, it amended nothing, it created a pre- 
tension which was not even hinted at in the 
pleadinga Farther, this violent proceeding 
is attempted to be justified by a " motive '' 
which is not in accordance with fact The 
amendmoit was not made because the Sup- 
erior Court or the Court of Queen's JBench 
was in any error aa to the question of law. 
It was made torgive a broader basis to the 
judgment of the Supreme Court. 

R. 



NOTES OF CASES. 

OOUB SUPEBIEUIIE. 
MontbAal, 30 novembre 1883. 
Coram PAPiNBAn, J. 

M^ARD V. LUSSEBR & al. 

Payment— JItaf en demeufk—Qff'res rieUes^ 
Absent. 

^JjQ±:^Que lorsque lepaiement doit sefaire en 
la demeure du criancier et que U criancier 
dio^de amint de recevoir son paiement, le 
dlbUeur ne petU dtposer le montant d<i. entre 
les mains du protonotaire et poursuivre les 
crlanciers pour sa dleharge, mais qu'U doit 
meUre ligaiement les hhiUers du criancier 
en demeure de se rendre au lieu convenu 
powy recevoir leur paiemenU 



Que s^Uy a des absents parmi les hiritiers, le 
dibiteur doit se prhaloir de Va/Ae des dfpdts 
Judiciaires, QuSbec, 1871, 35 Vict ' 

Le demandeur aurait emprunt^, en 1878, 
de feu Demoiselle Cordelia Lussier, une^som- 
me de $500, payable dans un an en la de- 
meure de la cr^ancidre, & Varennes. 

La cr^nci^re mouriit Tann^e suivante 
laissant les d^endeurs pour h6ritiers. Le 
demandeur, en 1881, voulant s'acquitter, se 
rendit au lieu convenu, ayant alora constats 
le d^ds de sa cr^nciSre, il d^posa d'abord le 
montant dans une banque, puis en cour et 
intenta une action contre les hiritiers pour 
obtenir une d^harge. 

Les d^fendeurs plaid^rent que le paiement 
devait se iaire en la demeure de feue Cord^ 
lia Lussier, et qu'ils n'avaient jamais 6t4 mis 
en demeure de se rendre & cet endroit pour 
recevoir leur paiement, et que le demandeur 
n'avait pas fiedt d'ofl^nes relies, ni au lieu con- 
venu, ni aux d^endeurs^personnellement. 

La cour rendit le jugement suivant : 

'* La cour, apr^ avoir entendu lee iMirties, 
tant sur la motion des d^endeurs pour faire 
rejeter du dossier la preuve faite par le t^moin 
Brals du paiement et des offres ou tentatives 
d'offines au domicile de Demoiselle Cordelia 
Lussier, que sur le m^rite, etc. ; 

** Attendu que cette preuve de paiement et 
offres par le dit Brais se trouve comprise 
dans une deposition contenant d'autres faXts 
qu'il etait permis au demandeur de prouver 
par t^moin, la dite motion n'estpas accord^, 
mais le t^moignage restera au dossier pour 
valoir ce que de droit seulement, et les frais 
d'icelle motion suivront le sort de la cause. 

" Et adjugeant sur le m^rite : 

" Consid^rantque le demandeur a consent! 
Tobligation du 13 fgvrier 1878 en favour de 
Demoiselle Cordelia Lussier pourlasomme 
de $500 avec int^rdt du taux de sept pour 
cent Tan, qu'il s'est oblige par son acte pass^ 
devant Mtre A. H. Bernard, notaire, de rem- 
bourser au bout d'un an, en la demeure de 
la dite cr^anci^re, qui demeurait alors au 
village de Varennes, et que les parties au 
dit acte out fait Election de domicile en leurs 
demeures actuelles pour Texdcution du dit 
acte; 

'^ Consid^rant que le demandeur n'a pas 
pay^ le capital de la dite obligation au temps 
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et au Ilea convenas dans le dit acte, et qa'il 
n'a pay6 qu'une ann^e d'int^^t, savoir, oelle 
finiauint au 13 fgvrier 1879 ; 

" (x)n8id4rant que la dite cr^nci^re est 
d^cdd^ dans le oourant de xnai 1879, et que 
lea dtfendeunB sont see repr^entants ; mais 
que le fait de son d^c^ n'a pas pu avoir 
I'effet de changer la convention dec parties 
que le paiement serait effectu6 au lieu d^ter- 
min^ par cette convention qui fait la loi des 
parties ; 

** Consid^rant qu'il est prouv^ que F^lix 
Lussier, Pun des d^fendeurs et h^itiera de la 
dite cr^anciSre Cordelia Lussier demeurait 
encore, au temps de Tinstitution de la pour* 
suite au lieu oti le paiement devait se faire ; 

" Consid^rant que le demandeur n'a pas 
prouvd avoir fait des offres r^elles au lieu 
convenu pour le paiement, et qu'il n'a pas 
assign^ les d^endeurs k venir y reoevoir le 
paiement de leur cr^ance, mais qu'il les a 
assign^ k venir le reoevoir ailleurs qu'au 
lieu convenu, c'est-&-dire au Greffe de oette 
Cour, oil ils ne sont pas tenus de se rendre 
pour reoevoir leur argent ; 

" Consid6rant que pour oeux des d^en- 
deurs dont le domicile est en dehors de la 
Province, le demandeur ne s'est mSme pas 
pr^valu de Tavantage, que la loi qui donnait 
de d^poser et consigner entre les mains du 
Tr^sorier de la Province, et que son action 
est mal fond6e, la cour Ten d^houte avee 
d^pens distraits k Mattres Barnard, Beau- 
champ & Barnard, avocats des d^endeun ; 
sauf au dit demandeur & se pourvoir." * 

PeUetier d' Jodoin, pour le demandeur. 

Barnard, Beauchamp dc Barnard^ pour les 
d^fendeurs. 
(J.J.B.) 

SUPERIOR COURT. 

MoNTBBAL, February 7, 1884. 
Before Tobbancb, J. 
Oilman v. Rodbrtson et aL 
Injunction to restrain from voting on shares — 

Discretion of Court. 
In determiyiing an ap2)lication by a shareholder 
for an injuTiction, the Court wHl look to the 
circumstances of th^ case^ and adopt the 
course which is most for the advantage of 
the whole body of shareholders. So, where 
* Confirmed in Review, 31 Jan., 188S. 



a shareholder asked for an inlerira order U> 
restrain persons from voting on certain 
sJiareSf and it appeared thai the shares had 
been held by the defendants for more than a 
year, to the knowledge of the pelitumer, an 
injunction uxls refused, more especiaUy at 
the petitioner had a remedy by quo warranto 
if he were uronged by an illegal vote. 
This was an application for an inj unction. 
Plaintiff had instituted an action to have 
338 shares of stock in the Royal Canadian 
Insurance Company, transferred by Kay to 
Robertson in trust on the 31st December, 
1881, and by the latter to Arthur Gra^on on 
the 30th December, 1882, and by said Gagnon 
on said last mentioned date to said defend- 
ants and others, declared to have still dne 
payable and unpaid arrears of caDa thereon 
which were payable before any of said trans- 
fers were made, and to have defendants as 
transferrees of said stock with knowledge of 
the facts, declared, inter alia, to be share- 
holders in arrears of calls on stock and not 
entitled to vote. A meeting of shareholders 
was called for 7th February, and it was asked 
from the Court that an order go enjoining 
defendants not to vote on the stock held by 
them, or at any rate on the 338 shares derived 
from Kay- The evidence of Mr. Gagnon 
shows that the transfer fix)m Kay to Robert- 
son was without money consideration. The 
consideration was that Robertson should 
hold until the shares should realize so much 
on account of interest Robertson took them 
in trust They were afterwards transferred 
by him to Gragnon for $15 per share, and by 
him transferred to the defendants on 3l8t 
December, 1882. These were all directors 
before the transfer from Kay and cognizant 
of the transfer from him, except Benjamin 
Ross and Sise. Plaintiff also knew of the 
nature of the transfer from Kay to Robertson 
at or about the time it was made, and ap- 
proved of it He also knew of the subse- 
quent transfers. 

Pbb Cubiam. The last transfers were made 
on the 31st December, 1882, more than a year 
aga That is to say, that plaintiff has been 
quiescent upwards of a year and how begin- 
ning his action, which may or may not be 
well founded, for we have still to discuss the 
merits, he asks for an interim ix^unction de- 
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priving the defendants of their rights of pos- 
session of this stock which they have held 
with his knowledge during this period and 
doubtless voted upon. I do not prejudge 
plaintiff's rights, I am not in a position to 
decide them on the single deposition of Mr. 
Gagnon, bat it is my duty to use a wise dis- 
cretion as to whether this interim order 
bhonld be made, which deprives parties of a 
possession and enjoyment which they have 
had undisturbed with the knowledge of 
plaintiff so £ur as the evidence goes. See 
Kerr, Injunctions, p. 16 ; pp. 482, 483, [561, 
552]. I would further remark on the com- 
plaint of Mr. Trenholme that the company 
did an illegal act in taking the mortgage 
from Kay, that the transaction was not 
the lending of money which the charter 
foxebade where the borrower was a director 
or shareholder. It was rather the taking 
of Beearity from a debtor who was unable 
to pay, and the transfer of stock from Kay 
was probably commendable for the same 
reason. I would here emphasize a remark 
of Mr. Kerr just now read, that in determin- 
ing the question, the GSourt looks to the pecu- 
liar circumstances of each case, and will, as 
a general rule, adopt that course which is 
most for the advantage of the whole body of 
the shareholders. A high French authority 
referring to these interim proceedings (Ist 
voL, Bonjean, 2), says that the administra- 
tion of justice in France is more repressive 
than preventive. What do the equities here 
demand ? If something is done at the meet- 
ing to-day by which a director is elected by 
a vote which should not have been cast for 
him, it will be easy and very summary for a 
qw> warranto to give redress. I do not think 
the case now before the court, demands its 
interference by injunction. 

Of course, I say nothing as to the rights of 
the petitioners in the action itsel£ I see 
here the possession of the defendants at any 
rate since the 31st December, 1882, to the 
Imowledge of petitioner. Let the position of 
the parties remain as it is until adjudication 
unless some other cause of disturbance arise. 
Injunction refused, costs reserved. 
N. W. Ttenholme and A. W. Atwater, for 
petitioner. 

/. /. Madaren, X. N. Benjamin and C, A, 
Oeoffrion, for defondanta. 



SUPERIOR COURT. 

Before Tobrangb, J. 

Montreal, February 11, 1884. 

Baxtbr v. The Union Bank op Lowbb 

Canada* 

Service of Summons— Joint Stock Company. 
Service of summons on a Bank or other joint 
stock company should be made at its chief 
place of business. 

Fhr Curiam. The question here was the 
merits of an exception d la forme. 

The defendant had been served at its 
branch office in Montreal upon its agent, to 
answer a claim arising out of a transaction 
thera It objected that it should have been 
served at Quebec, even to answer in Mont- 
real 

By its charter, 29 Vic., c. 75, & 17 : " The 
" chief place or seat of business of the Bank 
" shall be in the city of Quebec, but the direo- 
" tors may open and establish in other cities, 
" towns and places in this Province, branches 
" or offices of discount and deposit of the 
" said Bank," &c By C. C. P. 61, " Service 
upon a joint stock jcompany may be made at 
its office, speaking to a person employed in 
such office, or elsewhere upon its president, 
secretary or agent" By C G P. 63, " Service 
" upon a body corporate is made in the 
" manner provided by its charter, and in the 
" absence of such provision, in the manner 
" prescribed in the two preceding articles." 
The codifiers on G G P. 61, refer to 23 V. c 
31, an act respecting the Judicial Incorporsr 
tion of joint stock companies for certain pujv 
poses. S. 55 of this act says, " Service of all 
** manner of summons or writ whatsoever 
" upon the company may be made by leav- 
" ing a copy thereof at the office or chief 
" place of business of the company, with any 
" grown person in charge thereof, or else- 
''where with the president or secretary 
" thereof, or if the company have no office or 
" chief place of business," <&c 

It is plain that the operations of the Bank 
outside of Quebec are limited to discounts 
and deposits, and it seems reasonable that a 
matter of such importance as a suit should 
at once be brought under the notice of the 
chief authorities who are at Quebec. That 
can best be done by serving them at QuebeCi 
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C C p. 61 speaks of servioe at its office. 
Sarely that means the chief office, looking 
at the reason of the rale or the words of the 
statute referred to, namely 23 Vict, a 31. 
It is not accurate to conclude that the office 
intended by C C. P. 61 is an office wherever 
they have a branch or agent Again, let us 
' look at the case from another point of view. 
If the servioe at Montreal is good aa regards 
the writ of summons, the service there of a 
rule to answer interrogatories on fails et 
aTtides should be good. The defendant should 
answer with one day's notice, but the Mon- 
treal agent has no power to make such 
answer. The directors in Quebec must 
authorize the answer, C C. P. 224, and in 
order to have time to answer, the rule 
should be served at Quebec. If service of the 
rule at Quebec is necessary, surely the ser- 
vice of the summons at Quebec is necessary 
toa Ibignn v. La CompQgnie des mines de 
St. FranQoiSt 5 Rev. JAg. 209, appears to be 
in point 

Exception maintained. 

Oreenshidds, McCorkiU &, Ouerin for plaintiff. 

Lunn & Oamp, for defendant 



SUPERIOR COURT. 

Montreal, February 13, 1884. 

Before Tobrancb, J. 
Tatlob et aL v. Bbown, and AuDHNBiBDet aL, 
T. S., and Thb Fbdhral Bank of Canada, 
opposants. 

Oamishment— Insolvency of defendant. 
Judgment on the declaration of a garnishee 
operates a judicial assignment to the plain- 
tiffs, and an opposition subsequently fUed 
by another creditor, alleging insolvency of 
the defendant (as of date of opposition), 
and asking that the moneys be paid into 
Court is insufficient, and wiU be rejected <m 
motion. 
This was a motion by plaintiff to reject 
the opposition of opposants. 

The opposants by their opposition set 
forth that on the 31st October, 1883, the de- 
fendant was condemned to iMiy to opposants 
the sum of $1,510.72 and costs ; that on the 
28th December, 1883, judgment was rendered 
in the present cause declaring an attachment 
made by plaintiffs in the hands of the gaiv 



nishees, Qershom Joseph, Horace Joseph, the 
Singer Manufacturing Company, and John 
CreiUy, good and valid, and ordering them 
to pay over to plaintiffis the sumA of money 
by them declared to be due by them to tiie 
garnishees, Audenried, Brown & Ca, who 
were the same as the defendant : That on 
the 4th January, 1884, judgment was render- 
ed, declaring the attachment made by plain- 
tiffs in the hands of J. D. Nutter & Ca, good 
and valid, and ordering said Nutter & Ca to 
pay the money in their hands due defendant 
to plaintifb ; that defendant was now insol- 
vent and unable to pay his debts ; that by 
reason of said insolvency, opposants wero 
entitled to share in said moneys which should 
be paid into court and distributed according 
to law. Prayer accordingly. 

Psn Curiam. It is to be observed hers 
that the allegation by opposants of insol- 
vency does not go ftirther back than the date 
of the opposition, namely, the 10th January, 
1884, and the judgments against the gar- 
nishees are of date the 28th December, 1883, 
and the 4th January, 1884, being anterior 
dates. The seizure by plaintiffis and transfers 
by the judgments against the garnishees 
should therefore operate and bejefficacions in 
favour of plaintifBs. The plaintiff is prefer^ 
red, C C P. 602, saving the case of insolvency 
and privileged claims, and insolvency does 
not appear before the 10th January. Further, 
by C. C. P. 625, the judgment on the declara- 
tion of the garnishees is equivalent to a judi- 
cial assignment to the plaintifb. On the 
face of the opposition, therefore, the rights of 
the plaintiflSs should prevail and the motion 
be granted. 

Opposition rejected. 

Maemaster, Huichinson dc Weir, for oppos- 
ants. 
Hatton <k NicoUs, for plainti£b. 

SUPERIOR COURT. 
MoNTRBAL, February 13, 1884. 
Before Tobrangb,J. 
STBPHBNetaL V. Thb Montbbai^ Portland 
& Boston Railway Co., and Bablow, 
intervener. 
Procedure — Intervention in injunOUm 
Delays, 
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Where the principal action is of a summary 
nature the proceedings on an intervention 
therein are governed by the same rules. 

This wu a motion by petitioners to reject 
the inscription for evidence and hearing by 
de&nlt as premature and irregular. 

PhbCdbiam. The proceedings by petitioner 
are of a summary nature under C. C. P. 1000 
H 9eq^ and 1003. The usual delays for appear- 
ance and pleading do not apply. The peti- 
tioners contend that on the intervention the 
usoal delays do apply. Against this preten- 
sion it is said that the intervention being an 
incident in the summary proceedings for 
injonction must be governed by the same 
roles. The accessory must follow the prin- 
cipaL Accessorium regvlatur secundum princir 
pale. Accessorium sequitur principale. It 
would be intolerable if the intervener intro- 
ducing himself into the record could have the 
effect of entirely altering the procedure and 
80 deprive the case of its summary character. 
The case of the Merchants^ Bank v. The Mon- 
treal, Portland <k Boston Railway Co., and 
Ingram, guardian, and Shepherd, intervener, 
decided by this Court and confirmed in re- 
view, is an entirely different case. The inter- 
vener there introduced himself into the record 
to protect his rights against the plaintiff, and 
there the ordinary procedure was observed 
as between him and plaintiff. 

The demand by plaintiflb in that esse was 
instituted under the ordinary procedure, and 
properly the intervention followed the same 
rules. Here in the present case, the excep- 
tional procedure governs the petitioners and 
all the parties, because it is an exceptional 
case. In the present case the intervener is in 
the exercise of his l^gal rights, and his in- 
scription should stand. 

Motion rejected 

/. lu Morris, for intervener. 

James (yHaUcran, Q,C,, for petitioner. 



CIRCUIT COURT. 

Richmond, January 21, 1884. 
Before Bbooks, J. 
BoBBST Allin et al. v. Thb Corporation of 

Richmond. 

Cowniy Couneil^Bescission of procis-verhal of 

road^ 



A county council cannot, by mere resolution 
vithout notice, amend or rescind a proems' 
verbal establishing a highvxiy. 

Petition to set aside resolution of council 
rescinding action taken previously, to wit, 
on 13th December, 1882, homologating pro- 
c&s-verbal of Ferry Road. 

Pbr Curiam. It would appear that a peti- 
tion of certain ratepayers in Richmond 
County, asking that a road called the Ferry 
road should be homologated, was submitted 
to the County Council on 20th November 
1882. That Wm. Brooke was appointed 
special superintendent to report upon the 
petition at next session of Council and lay 
out and open the road. That on the *13th 
December, 1882, said William Brooke did so 
report and produced & proc^s-verbal of said 
road, declaring it a county road. That it 
was then resolved by motion in said Council 
that said report and proc^s-verbal be homolo- 
gated, and that the said road be declared a 
county road. Hatters remained in this con- 
dition, except that public notice was given of 
said homologation, until the next general 
meeting of the County Council, held on 14th 
March, 1883 (there having been a special 
meeting held on the 19th February, 1883), 
when the minutes of the December meeting 
were read and con/firmed, and subsequently 
a resolution was passed by which, after 
refering to the previous action of the Council 
with regard to the Ferry Road, it was 
resolved upon the casting vote of the Warden 
(who also voted) that the action then taken 
be rescinded. 

Certain ratepayers being dissatisfied with 
this proceeding have, under the provisions of 
articles 698 and 100 of the Municipal Code, 
petitioned to have said resolution of 14th 
March last declared illegal and null and set 
aside, alleging the main facts briefly, to wit, 
the petition for the road, the appointment of 
special superintendent, his report and proems- 
verbal, its homologation and notice thereof, 
and alleging that the resolution of the 14th 
March was null and void, and the County 
Council had no right to pass such a resolu- 
tion, and could not as they attempted to do, 
without notice and without the formalities 
required by law, rescind their previous action. 
That no such formalities were observed and 
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oonfequently the proceedings were null, and 
asking to have it so declared. 

To this respondents plead, first, by excep- 
tion d la forme, alleging several reasons, but 
in substance two grounds only which were 
relied upon at the argument: — 

1st That the petition was not sufficiently 
HbeUie (art 700 M. C.) 

2nd. That no substantial injustice had 
been alleged. 

As to the first the facts are simply stated ; 
the establishment by proch^-i^bdl of a road 
in which Petitioners say they are interested, 
" its closing" by resolution, it is alleged with- 
out n6tioe and without any of the formalities 
required by law. The question as far as this 
objection goes becomes simply a legal one. 
Do the grounds sustain the conclusion? K 
true, I think they da What I am under 
this called upon to declare is, under the state- 
ment of the petition (and this cannot be 
extended or other grounds urged) : Was the 
action of the Council illegal or not ? 

As to the second ground it is not in my 
opinion necessary, even under the omnibus 
saving clause of M. C. 16, which requires the 
allegation of substantial injustice if it appears 
that an illegal action had been taken by the 
Council ; as, for instance, if in this very case it 
was necessary to give notice and amend or 
annul with the same formalities as had been 
taken to establish the road a mere resolution 
would come under the latter part of art 16. 
I therefore dismiss the exception d la forme. 

The respondents have pleaded to the 
merits :— " You are not municipal electors and 
all our proceedings are regular and legal, the 
resolution was legally passed,'* &c 

Now in this case I have nothing to do at 
present with the legality or illegality of the 
first proceedings. lam not called upon to 
examine them in any way. I have simply to 
say, Ist Have the petitioners a standing in 
this court as municipal electors which enables 
them to prosecute it ? Respondents say not, 
because they have not proved directly that 
they are British subjects or have paid their 
taxes. The Secretary-Treasurer of the Muni- 
cipality has been examined and swears that 
they are municipal electors. I think though 
this evidence is general that in the present 
case, where the objection Is raised by re- 



spondents only at the hearing and under the 
general issue, and they do not cross-examiDe 
or in any way attempt to show want of 
status, it is sufficient under the pleadings. 

Then we come to the second ground; 
Was the proceeding legal ? Can the Municipal 
Council by resolution annul a proc^Mjerhd 
establishing a road? 

Article 460 M. C. declares what powers 
they may exercise by resolution; 526 and 
527 the only sections referring to roads and 
It is there stated that every Local Coxmcil 
may by by-laws order the opening, construc- 
tion and maintenance of public roads or 
bridges, widening, altering, or change of posi- 
tion of roads or bridges. Query — Does this 
apply to County Councils ? 

In this case it is immaterial^ as in no 
event does it give power to close roads estab- 
ished by proc^s^verhal, by resolution ; while 
on the other hand Art 810 says, ev&ryproctp' 
verbal may at any time be amended or re- 
pealed by another proc^«-twr&aZ drawn up in 
the same manner, on petition by the parties 
interested, or under order of the CoundL 
810 a. Eywy proc^B^verbal may be amended by 
the Council by by-law. Is power given any- 
where under the Code to rescind or amend & 
proc^9-verbal by resolution without notice? 
K so, I have been unable to find it, and many 
years ago, for example, in the case of tlie 
Wellington Street extension in Sherbrooke^ 
I advised the closing of the road by the 
same formalities by which it had been homo- 
logated as the only means lof doing it, and so 
it was done. 

The Council cannot, ex mero motu, by a 
simple resolution close the highways of the 
county or rescind their own former acts. 

The Petition is therefore granted and the 
resolution annulled with costs against re- 
spondents. 

Since preparing the above my attention 
(in the course of an argument relating to the 
same matter in another Court) has been 
directed to a decision of the Court of Queen's 
Bench, which fully sustains the position I 
have taken with regard to the nullity of the 
resolution attacked. {RoUon de Aikim) 3 Q. 
L.B.289. 

Madaren A Leet, for Petitioner. 

H, B, Browfif for Respondents. 
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CONSTITUTIONAL CASES BEFORE 
THE PRIVY COUNCIL. 

The following is a list of cases involving 
questions as to the respective powers of the 
Dominion Parliament and of the local legis- 
latmes decided up to the present time, in- 
dicating where reported :— 

The Qaeen & Coote, 11 March, 1878, L.R 

4 P. G 699, 18 L. C. J. 103. 

LlJnion St Jacques & Behsle, 8 July, 1874, 
L R. 6 P. G 31, 20 L. C. J. 29. * 

Bow & aL & Black & aL, 5 March, 1875, 
L R. 6 P. C. 272. 

The Attorney-General for the Province of 
QQehec& The Queen Insurance Company, 

5 July, 1878, 3 H. of L. & P. C. 1090, 22 L. C. 
J. 307,1 Leg. News, 410. 

Valin & Langlois, 13 Decembe^ 1879, 5 H. 
ofL.&P.ail5;3L.N. 38. 

Bourgoin & La Cie. du Chemin de fer, 26 
February, 1880, 5 H. of L. & P. C. 381, 24 L. 
C. J. 193, 3 Leg. News 178. 

Gushing & Dupuy, 15 April, 1880, 5 H. of 
L & P. C 409, 24 L. a J. 151, 3 Leg. News, 
171. 

The CStizens' Insurance Company & Par- 
ions. The Queen's Insurance Company &Par- 
■ons, 26 November, 1881, 7 H. of L. A P. C. 
96,5 Ug. News, 25. 

Dobie & The Board of Temporalities, 21 
January, 1882, 7 H. of L. & P. C. 136, 26 L. 
C.J.170, 5Leg. New8,58. 

The Western Counties Railway Company 
& The Windsor & Annapolis Railway Com- 
pany, 22 February, 1882, 7 H. of L. & P. C. 
178. NoTHL— In this case the question of 
respective powers was raised, but was not 
adjudicated upon by the P.C 

Russell & The Queen, 23 June, 1882, 7 H. 
of L. & P. C 829, 5 Leg. News, 234. 

The Attorney-General of the Province of 
Qoebec & Meroer,8 H. of L. <& P. C 767; 6 
Ugil News, 244. 



The Colonial Building & Investment Asso- 
ciation & The Attorney-General of the Pro- 
vince of Quebec, 1 December, 1883, 7 Leg. 
News, 10. 

Hodge & The Queen, 15 December, 1883* 
7 Leg. News, 18. 



NOTES OF OASES. 

COURT OF QUEEN'S BENCH. 

MoNTRBAL, December 21, 1883. t 

DoRiON, C. J.,Ramsat, Tbssihr, Cross, Baby, J J. 

Ross et vir (defts. below). Appellants, and 
Roes et vir (plflBs. below). Respondents. 

Executor— Removal for cause. 

An executrix appointed her husband her cUtor- 
ney to manage the estate, and he made a 
lease which, in the opinion of the Court, vxu 
disadvantageous to the estate and for the 
pwpose of deriving an unfair advantage, 
and also received bonuses on several occor 
sions ufitJiout accounting for them. Held, 
sufficient ground for removal of the execur 
trix from office. 
The appeal was from a judgment of the 
Superior Court removing an executrix. See 
5 L. N. 197 for judgment in the Court below. 
Ramsay, J. This is an action to set aside an 
executrix. The appellant is the sole surviv- 
ing executrix of the will of the late John 
Ross, and the appellant and the respondent 
are the remaining legatees under the will. 

The complaint of the respondent is : — 1. That 
appellant had given a power of attorney to 
her husband to manage the estate in viola- 
tion of the terms of the will 

2nd. Fraud in charging the estate with 
sums not legally chargeable to the estate, in 
charging a commission to remunerate her 
husband for the management of the estate 
while paying one Tuggey a commission for 
the same services, in taking bonuses for 
leases granted, to wit, from Steams and Mur- 
ray $500, and from Hart and Tuckwell $500, 
~in making a fraudulent lease to one Miss 
Creasy at a notoriously insufficient rent, to 
the injury of the estate, — in agreeing to pay 
$1200 to Hart and Tuckwell for the canoellap 
tion of the leaseof part of the estate. 
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3rd. Waste in palling down and erecting 
buildings on the estate. 

The appellant denied all this waste and 
fraud, and maintained that she bad a right 
to give her husband a power of attorney. 

The evidence is very voluminous and in 
many parts of it rather difficult to be under- 
stood. ' 

With regard to the first point respondent 
relies on these words : '' And it is further- 
" more my will and wish that neither of the 
" husbands of any of my said daughters, nor 
" any of my daughters' future husbands shall 
*' have any power over, control or interference 
" in any manner with the foregoing devise 
** and bequest to them, but shall be as abso- 
" lutely free from such power, control or 
" interference as if they had remained un- 
" married and single." 

We do not think that the interpretation to 
be put on that clause is that the wife shall 
not be aided in her administration by her 
husband, but that the husband shall not 
have the control of his wife's share of the 
estate. 

Before proceeding to examine the evi- 
dence it is necessary to examine a griev- 
ance complained of by appellant She com- 
plains that the testimony of her husband 
should not have been excluded, and that it 
was oomi)6tent to the Court, to allow the 
husband to be bo examined. The appellant 
relies on the art 252 C. C. P. and on 36 Vic. 
c. 6, sec. 9. We need not enter upon this 
question in the present case, for the judge 
has not permitted the introduction of this 
evidence, and we do not think that under the 
circumstances it would be our duty, even if 
we had the power, to send back the record in 
order to allow Dr. Thayer to be examined. 
It is evident from his wife's testimony that 
he is the party to blame, if blame there be, 
and allowing him to speak would simply be 
permitting him to disculpate himself under 
oath. It is unnecessary for us, therefore, to 
determine in the present case, whether ap- 
pellant is strictly right in saying that the 
terms of the Act allow the wife to examine 
her husband as her witness if he be her 
agent But the words of the statute are, 
'' Whenever such examination shall be al- 
lowed, it shall be as unrestricted as would 



have been that of the other consort^ whether 
as regards the admissibility of verbal evid- 
ence or otherwise," How flu: is the evidence 
of the other consort unrestricted? SofiELrand 
no further can the husband, agent, be ex- 
amined. 

The evidence of Mrs. Thayer, oovering 
twenty-one pages of the factum of respondent, 
is next to valueless. It confirms what the 
appellant does not seek to conceal, that she 
knows personally little or nothing of the 
affairs of the estate. Her husband manages 
everything with her consent, and if his 
administration is bad she is responsible. On 
one point her evidence Ib important, it is as 
to the ring given her by Mr. Decker. Bat we 
do not think this gift can be characterised as 
evidence of fraud. The acceptance of a pie- 
sent of this sort would require to be bioaght 
inti) connection with some sacrifice of the 
interests of the estate to warrant a Court in 
presuming it to be fraudulent. 

The charge most insisted on at the argu- 
ment was the transaction with Miss Grassy. 
It seems this person has been living in Dr. 
Thayer's house as " a lady friend" off and on 
for nearly nine years, it would seem almost 
all the time she has been in Canada. Who 
she is, how she came to be an inmate of Dr. 
Thayer's family, is surrounded with some 
mystery. They became acquainted, so £ar 
as we can learn, in an hotel, and her position 
in the fiEunily is not that of a servant She 
receives no remuneration. It is not said 
that she is a boarder, but we are told she 
is a person of private means. One thing, 
however, is evident, she has been an inmate 
of Dr. Thayer's house for years, and while 
residing there on the 30th April, she leased 
from him a vacant lot of land for five years, 
on the condition that she should pay the 
taxes, that she should expend $600 on build- 
ings on the property, that she should pay no 
rent for the first two years, and $50 a year 
for the last three. Within four days— on the 
3rd May following— Miss Cressy re-leased 
these premises to Mr. Foley for five years 
for $600, and she got from him $250 cash in 
advance. She swears at first that she made 
the bargain with Foley herself, but being 
pressed, it turns out that Dr. Thayer opened 
communications between them with regard 



THB LBOAL NEWS. 



A 



eT 



to the re-leasa Foley is examined as a witr 
ness, and he tells us that he leased the 
piemises from Dr. Thayer, and that he was 
to pay the rent to Miss Cressy ; that it was 
abont the middle of April n^;otiations with 
Thayer began, and it was not till fifteen days 
after he had leased the premises from Thayer 
that he ever saw Miss Cressy. He says : " I 
neyer saw her until the day I went and 
signed the lease at the notary's office, and I 
did not know who she was." Again he says, 
he sni^xDsed he was dealing with Dr. Thayer. 
" I did not know Miss Cressy.*' Until the 
day he signed the lease Dr. Thayer had not 
mentioned ^fiss Cressy's name to him, and 
he bad not heard of hei*. 

The appeDant ezplftins the transaction in 
thia way. It is said that this property was 
prodacing no rent, that it was a charge to the 
estate, that the heirs could not agree among 
themselves as to borrowing money to build, 
and that therefore Dr. Thayer had resolved 
by getting Miss Cressy to enter into this 
lease to tnm the property to account without 
borrowing. It is contended that the estate 
was relieved from taxation for five years, 
that it directly gained by rent $150, and that 
the building helonged to the estate at the 
end of the lease. It is also said that the 
estate could get back the property at any 
time by repaying to Miss Cressy what she 
had expended. 

This is all very plausible, but it is not un- 
answerable. So long as Dr. Thayer manages 
the estate, there is no fear of the lease being 
broken, and if it were, it would only be on 
the repayment to Miss Cressy of what had 
been expended— not of $600. It is evident 
that the danger of the lease being broken 
in the interest of the estate was not contem- 
plated as a possible contingency, for the lease 
to Foley was for two years positively, and 
for three years more at Foley's option. Two 
other curious pieces of evidence leaked out 
The insurance of the new building was in 
Dr. Thayer's name, and he paid the assess- 
ments. This was at first attempted to be 
concealed or denied. It also appears that 
Foley had offered to build on the premises 
and to give $300 for a lease of five years. 
His sincerity in this respect is not to be 



questioned, for he has actually agreed to 
give Miss Cressy a great deal more. 

We therefore think that a bargain dis- 
advantageous to the estate has been entered 
into designedly with the intention either 
of favouring Miss Cressy at the cost of the 
estate, or of allowing Dr. Thayer or his wife 
to gain an unfair advantage through a person 
interpoiSe-^Miaa Cressy. 
The Steams and Murray story really in- 
cludes the charge of having received two 
sums of money. It is said that in 1877 
one Decker having failed. Steams and 
Murray, who held the lease of the Albion 
Hotel with Decker, desired to hold the lease 
in their own names ; that Thayer would not 
consent unless they gave him $500, and that 
they ultimately gave him $150 and dis- 
charged his bill at the hotel for $147. 

The story is scarcely denied, but it is at- 
tempted to be proved by one of the partners. 
Steams, that this was done to indemnify Dr. 
Thayer for the expense of coming out from . 
England to settle difficulties as to this lease. 
Steams denies this, and at any rate an expen- 
diture of this sort should have appeared on the 
books. 

The other transaction with Steams and 
Murray was two years later, when they 
wanted to renew their lease, and then they 
gave Thayer a cheque for $280 and $20 as a 
bonus for the lease. This again it is attempted 
to explain by saying that Thayer wanted 
$3,000 a year for the Albion, and that Kerby 
was willing to take $2,500 ; and that Thayer 
then said if Kerby was satisfied with $2,500 
they might have it for that, but that he must 
be indemnified by getting $300. But it is evi- 
dent a co-proprietor acting as agent, cannot 
make a bargain of that sort without the posi- 
tive consent of the other proprietor. 

A witness, Tuckwell, says that he and his 
partner Hart paid Thayer $500 to get a 12 
years' lease of the premises they had of the 
estate at the rate of $1200 a year, and that 
subsequently Thayer got them to cancel 
their lease on receiving the $1200 they had 
paid for rent and bonus back again. It is 
contended on the part of respondent that 
this $1200 was all charged to the estate, but 
that the $500 was not credited to the estate. 

I have not been able to trace the whole of 
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this transaction satisfactorily so as to say 
that it i^ proved that the $1200 was charged 
to the estate. The fact is the record is very 
inconveniently made up, and several papers 
I wished to see so as to be able to speak of 
them from positive inspection, I could not 
find. One, a note, an important paper, has 
evidently not been sent up, and there is no 
copy of it. Nevertheless we think it establish- 
ed that Dr. Thayer got the $500 and did not 
account for it for about two years. 

The defendant has established that in 
many respects, the estate was well and pro- 
fitably managed by Dr. Thayer, and that the 
chaige of waste, in the sense of doing useless 
work, is not made out Neither do we find 
any payments have been improperly mada 
And here we may say that we should not 
feel disposed to set aside an executrix, 
daughter of the testator, herself a legatee, on 
the evidence of small payments which might 
have been avoided. Nor do we think that 
the payment of a commission to Dr. Thayer 
for appreciable services, such as collections, 
would be a ground for displacing the execu- 
trix selected by the testator. 

But we think the judgment should be con- 
firmed on account of the Cressy transaction, 
and the taking of bonuses on several occa- 
sions without accounting for them. 

Judgment confirmed. 

/. L. Morris for appellant 

Kerr <& Carter for respondent 



SUPERIOR COURT. 
Shbrbbookb, November 10, 1883. 
Before Brooks, J. 
Ex parte Edson, Petr. for certiorari^ and Thb 

CoBPORATioN OF Hatlby, Respondents. 

Quebec License Act of 1878 — Sale of intoxica- 

ting liquors — Art, 561, Municipal Code. 

1. Although the local legidaiwe has no authority 

to prohibit the sale of intoxicating liquors, 
it has power to make laws regulating the 
traffic therein, and to raise revenue forpro' 
vincial purposes by restricting to license 
holders the right to sell liquor. 

2. A municipal corporation Jias no power 

under art, 561 of the Municipal Code, to 
prohibit the sale of intoxicating liquors 
within the limits of the municipality. 



The petitioner bad been convicted and 
fined $75, on complaint, of the respondents, 
for selling intoxicating liquors without & 
Ucense. 

Pbr Curiam. The local legislature may not 
prohibit, but it may legislate exclusively 
upon this subject for the purpose of raising a 
revenue for provincial, local or munidptl 
purposes. The Quebec License Act of 1878, 
41 Vict cap. 7, enacts that whoever aeUs 
intoxicating liquors in any organized territory 
in this Province, outside of Montreal, without 
a license to that effect still in force, shall be 
liable to a fine of $75. The Court holds this 
provision not ultra vires. 

It is said that the Municipal Council of 
the Township of Hatl^, under Sec 561 of 
the Municipal Code, had prohibited the sale 
within their territory. They could not legally 
do this, and what the petitioner bad to do 
was to get the necessary certificate, present 
it to the Council, and demand its confirm- 
ation; and, if refused, either proceed by 
mandamus to enforce it^ confirmation, or, on 
establishing such refusal, tender to the local 
government or to its license inspector the 
amount due for provincial revenue purposes, 
and demand the license ; but the petitioner 
cannot come forward and say that he has a 
right to sell without any license and with- 
out the;payment of any duty. 

Petition rejected. 

/. L, TerriU and /. W. Merry for petitioner. 

W. White, e. C, for respondents. 



COUR SUPjfcRIEURE. 

SoBBL, 4 octobre 1883. 

Coram Gill, J. 

Bazin v. Laoouturb, hs-quoL 

ProcSdure—Huissier-'C, P. C 74. 

JugA ;^Que la prohibition de VArt 74 du C P. 
C. ne ^applique pas aucasoi)^ Phuissier qui 
a fait Vexploit d* assignation, a instrumenll 
contre ses parents ou alliSs, 

Le jugement est comme suit : 

" La Cour ay ant entendu laplaidoieriecon- 
tradictoire des parties sur le m^ite de Tex- 
oeption & la forme ; 



THB LEGAL NEWS. 



69 



*' GoDsid^rant que Ut dite exception est 
haa6d SOT le moyen unique que I'assignation 
est Dulle paroeque I'huissier qui a Bignifi^ 
Texploit est mari^ & la oousine-germaine de 
la d^nderesse ; 

** Gonsid^rant que lee raisons qu'il y a de 
d^fendie aux huissieis d'exploiter pour leurs 
parents n'existent pas lorsque, comme dans 
cette cause, ils instrumentent contie leurs 
parents ou alli^ et que, partant, la prohibi- 
tion port^ en Tarticle 74 du C. P. C. ne doit 
pas, en pareil cas, recevoir son application, a 
rejet^ et rejette la dite exception 4 la forme 
comme mal fond^ avec d^pens." 

Exception & la forme rejet^ 

A. Oermain, C.R, pour le demandeur. 

/. B. Brouueau, pour la d^enderesse. 

(A.O.) 



CX)TJR SXTP^RIEURE. 

Montreal, 20 fgvrier 1884. 
Coram Tobrancb, J. 

DbBBOBIHBS v. LiBSASD. 

/fucrtpfton d VEnquiU — Ddai de Vavis—Art, 
285 C. P. C. 

Le 11 ^vrier 1884, le d^endeur a fait signi- 
fier an demandeur rinscription suivante : 
*' Nous inacrivons la pr^nte cause sur le 
Tt&]e des Enqu^tes, pour PEnqu^te du deman- 
deur, pour jeudi, le quatorzidme jour de 
tkmst oourant" 

Motion de la part du demandeur se lisant 
oommesuit: ^Attendu quele d^endeur n'a 
pas aooompagn^ son inscription de Vavis 
requis par la loi ; attendu que les d^lais entre 
la signification de la dite inscription etle jour 
fix^ pour I'Enqu^te (8 jours, art 235 C. P. C.) 
sont insuffisants, conclut, etc" 

Le ddfendeur r^pond en citant la 41idme 
i^le de pratique de la Cour Bup^rieure, qui 
dit: *' Ancune preuve ne sera regue dans une 
cause contests, & moins que deux jours en 
tonne ou huit jours en vacance ne se soient 
^nl^ entre Tavis de telle inscription et le 
joar fix6 pour faire la preuv&" Le deman- 
denr rgplique en disant que la r^le de pra^ 
tiqne n'a pu avoir pour effet de changer ou 
modifier le texte de la loi qu'il appartient & 
la legislature de changer. 

Pb Cubiam :— ^ La Cour, parties ouies sur 



la motion du demandeur du 15 fi^vrier cou- 
rant, demandant pour les causes et raisons 
ci-6nonc6es en icelle motion, que Tinscription ^ 
par le d^endeur sur le r61e des Enqu^tes 
pour TEnqudte du demandeur pour le 14 
f($vrier courant, soit ray^ du dit r61e des 
Enqu^tes, ayant examine la procedure et 
d^lib^r^, accorde la dite motion ; en conse- 
quence, ordonne que la dite motion k TEn- 
qu^te soit et elle est par les pr^entes ray^ 
et biff(6e du dit r61e, 4 toutes fins que de droit, 
avec d^pens." Vide 21 L. C. J. p. 39. 

Lareau d: AUard^ pour le demandeur. 

Olohenski dc Poiriert pour le d^endeur. 



SUPERIOR COURT. 

MoNTBBAL, February 23, 1884. 

Before Tobrancb, J. 

Ex parte Isidore Daoubt, phrcj petitioner, and 
CoRDBUB Lbbobcf, tutrix, mMc en cause. 

Procedure — Action against tutor, 

A tutor cannot be impleaded except by writ in 
the ordinary form. 

The question here was as to the summary re- 
moval of a tutrix for misconduct in her office. 

The petitioner who was the sub-tutor pre- 
sented a petition to the judge in chambers, 
who gave an order summoning the tutrix to 
appear on Friday the 22nd February, instant, 
before the Court 

The defendant appeared and made a pr^ 
liminary objection jto answer, there being no 
writ issued against her summoning her to 
appear. 

Pbr Curiam. The directions of our codes 
appear to be very plain. By C. C. 286-289, 
" actions for the removal of tutors may be 
brought before the Court, by any one related 
or allied to the minor, by the subrogate 
tutor, or by any other person having an 
interest in such removal." ** May" is used, 
which is permissiva C. C. 289. " During the 
litigation, the tutor sued retains the manage- 
ment and administration, Sec, unless the 
Court orders otherwise." The French version 
says : " La demande se poursuit devant le 
tribunal" It is directory or obligatory. Again, 
the word "Court," " tnbunal," not "judge" 
is used. Turning now to the C. C P. for the 
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procedure, by C. C. P. 28, " The Superior Court 
has original jurisdiction in all suits or actions 
which are not exclusively within the juris- 
diction of the Circuit Court or of the Admi- 
ralty." The French version says : " toute de- 
mande ou action." C. C. P. 43. " Every action 
before the Superior Court is instituted by 
means of a writ of summons, in the name' of 
the Sovereign: saving the exceptions con- 
tained in this code, and other cases provided 
for by special laws." C. C. P. 75 specifies the 
delays for different proceedings. I find no 
special rule for demands against tutors. 

Turning now to the jurisprudence, there is 
no case reported since the Code, that I know 
of. In 3 Rev. de L6g.'.365, Darvavlt v. Foumierj 
A.D. 1819, at Quebec, the Court intimates 
that a tutor should be removed by an action 
en destitution. It refers to a case at Mon- 
treal in 1741, reported in the edits and ordon- 
nances 2, 202, edition of 1806, and finally setp 
tied by the Conseil Sup^rieur : Nouv. Den. va 
Curateur, 716. These show the procedure as 
to the merits, but the writ is an English pro- 
ceeding adopted by our Code. Before the 
Code, namely in 1865, there is the case of 
Stephen v. Stephen, 1 1* C Law Journal, 98, 
where the procedure now under consideration 
would appear to be approved of. As to the 
use of the word " Petition" or "declaration" 
I see no difference between the two. The 
question is whether the tutor can be brought 
before the Superior Court except by a writ 
without violation of the rules of our Codes. I 
think he cannot, and therefore the petition 
is dismissed. 

Ooyette for petitioner. 

Bergevin for tutrix. 



SUPERIOR COURT. 
[In Chambers.] 

MoNTRHAL, February 4, 1884. 

Before Tokrancb, J. 

Ex parte Eicbuna VAUQuxnrB, petitioner. 

Cfurator — Mother appointed curatrix to absent 
son. 
The petitioner asked for the appointment 
of a curator to her absent son. The family 
council chose the petitioner, his mother, as 
curatrix. The advice of the council was 



homologated by the Judge, who held that u 
the petitioner could be elected tutrix to her 
minor children, she could also be elected 
curatrix to her absent son and administer 
his estate in his absence. 
Bauset for petitioner. 



SUPERIOR COURT. 
MoMTRBAL, January 30, 1884. 
Before Tobrakcb, J. 

ROLLAND V. CaSSIDY. 

Mediators-'Proceedings of^-VoMHy of award. 

The action was to set aside an award of 
arbitrators and amiabUs compotiUews, The 
parties, Rolland and Cassidy, with one 
Adolphe Roy, went into partnership as wood 
merchants, in 'November, 1874. The part- 
nership was dissolved in November 1881, and 
three arbitrators agreed upon between Rol- 
land and Cassidy by deed of date 21st No- 
vember, 1881, Roy having previously with- 
drawn by going into insolvency. An award 
was made on the 13th March, 1882, and Hol- 
land found debtor of Cassidy for $11,000. 

Rolland objected to the award on several 
grounds. 1. The conditions of the com' 
promis were violated by Mr. Cassidy, giving 
him an advantage over Mr. Rolland. 2. 
There were fatal irregularities in the pro- 
ceedings before the arbitrators and in the 
award. 

As to the conditions of the submission, it 
was agreed that neither of the parties shonld 
be represented by an attorney or advocate 
before the arbitrators. It was charged that 
this condition had been violated. The irre- 
gularities complained of in the arbitration 
were—l. That the arbitrators had not been 
sworn. 2. The arbitrators had not sworn 
the witnesses ; they had not taken notes of 
the evidence. The depositions had been 
taken by stenography. 3. The arbitrators 
had refused to hear witnesses for Rolland. 
4. They had acted with partiality. 5. On 
the suggestion of Cassidy they had taken 
the opinion of his lawyer in the absence of 
plaintiff and of the other arbitrator, Mr. 
Grier, after a false statement of facts made 
by Mr. Cassidy. 
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Phb Cdbiam. I do not find that the con- 
dition of the Bubmiasion was violated by the 
presence of lawyers. It is true that the opin- 
ion of Mr. Laooste on one side and of Mr. 
Greeushields on the other, and also of Mr. 
Trenholme, had been taken as to whether 
Mr. Rolland was an agent for the partner- 
sbip I see no violation here. As to the 
irregularities complained of, I find, contrary 
to what the plaintiff has said, the arbitrators 
were sworn. The witnesses were sworn. 
Abundant notes of the evidence were taken 
by stenography. The fuDest latitude was 
accorded the i>arties to produce witnesses. 
The only one they did not hear, and the three 
arbitrators seemed here to be of one mind, 
was Mr. Taillon, offered on some question of 
law. I have looked over the award and find 
it of the most elaborate character. Each 
party produced his factum and had the ful- 
lest hearing before the award was prepared, 
and no complaints were made till one side 
was condemned in a larger sum than he 
would submit to. Hinc Ulx lacryrrue. 

As to the rulee governing proceedings be- 
fore mediators, vu^2 Jousse, Justice Civile 
717, n. 82 ; Guyot, Arbitrage, 546. 

Action dismissed. 

Mousaeau & Co,^ for plaintiff 

loeoite & Co., for defendant 

CX)UBT OF KEVIEWi 

Montreal, January 31, 1884* 
Before Torrancb, Dohhbty & JettA, JJ. 

POIBIHR V. MoxmTB. 

Damages — Excessive demand — Assessment of 
damage9—Costs, 

The judgment appealed from was rendered 
by the Superior Court (Belanger, J.) Beau- 
hamois, Nov. 28, 1882. 

ToBRAKCE, J. This was an action of dam- 
ages for assault and battery. The action was 
dismissed because the evidence was contrsr 
dictory. We find enough in the evidence to 
prove that plaintiff had a grievance, though 
a small one. At the celebration of the pio 
QIC of the Society of St Jean Baptiste, the 
plaintiff was employed to keep order, and 
defendant without warrant interfered with 



the fulfilment of the programme and resist- 
ed the plaintiff in the performance of his 
duty as constable. The case should never 
have been in the Superior Court Here we 
find for the plaintiff and assess his damages 
at $20 and $20 costs. We give him no more, for 
the complaint should have been made before a 
Magistrate's Court 

Judgment reversed. 

T. Brossoit, for plaintiff. 

/. K. EUiott, for defendant 



CIRCUIT COURT. 

Richmond, January 22, 1884. 
Before Brooks, J. 
Woodward v. Thh Corporation of Richmond. 

Procedure — Resolution of County Council— M, 
a 1061. 

A resolution of a county council rescinding a 
proc^fM)erbal is not a ** decision,*^ within 
the meaning of Art, 1061 of the Municipal 
Code, from which an appeal lies to the 
Circuit Court, 

Pdbi Curiam. This is an appeal from a reso- 
lution of the Municipal Council of Richmond 
County under 1061 of the Municipal Code, ask- 
ing to have it annulled. To this respondents 
have pleaded inter alia by an exception to the 
form, that said resolution is neither a " decis- 
ion'' nor a '* judgment" such as is the subject 
of an appeal to this court 

Sub-section 2 of Art 1061 is in these 
terms : '|An appeal lies to the Circuit Court 
ofthe county or district from every decision 
given by a County Council respecting any 
proc^s-verhal made and homologated under 
the authority of such Council sitting other- 
wise than in appeal" Now the question in 
this matter is raised : Is this such a decision 
as is contemplated ? I am of opinion that the 
Code refers to decisions of the County Council 
with regard to the proceedings of the Council 
respecting such proc^s-verbal up to the time 
it has been homologated and not afterwards, 
and not to independent resolutions which 
subsequently may affect such proc^S'verhaL 
Now Art 100 has provided for the setting 
aside of any resolution on petition as pro- 
vided by Art 698, and that evidently was 
the course contemplated by the Cod& . Thi| 
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resolation in question was a resolution as- 
suming to rescind all action theretofore taken, 
but it appears from the proceedings that the 
pTocks-verhcU in question had been completed, 
i,e,f made and homologated, and notice of the 
homologation given months before this reso- 
lution. In this matter I am not now called 
upon to decide as to the legality of the reso- 
lution, but simply to declare whether an 
appeal is the proper mode of attacking it I 
think not ; I think it does not come under the 
provision of the Code, and consequently the 
appeal is dismissed with costs. 

Madaren <k Leet, for appellimt 

H. B, Brown for respondent 



RECENT ENGLISH DECISIONS. 

Trade mark — Innocent purchaser /or private use 
liable for infringement, — In an action by a firm of 
cigar manufEu^urers for an injnnction to re- 
strain the defendant) who had bonght 5,000 cigars 
for private purposeB, from selling or parting 
with them in boxes bearing a colorable imita- 
tion of the plaintiffs' registered mark or brand ; 
for the destruction of the boxes, and for dam- 
ages ; and where the plaintifiiB on having learnt 
that the boxes bearing the spnrious marks were 
warehoused at the docks to the order of the 
defendant, had served him with the writ in the 
present action without notice ; and where the 
defendant had already assented to an otder 
bein made against him in the terms asked by 
the plaintiffs ; the defendant moved the court 
that he might not be compelled to pay the 
plaintiffs' costs as he was ignorant of all matters 
concerning the alleged spurious tradematks, 
and was an innocent purchaser of cigars for 
his own private purposes, and had committed 
no infringement. Held, that the defendant had 
used the plaintiffs' particular trade-mark, and 
was guilty of infringement; that it was not 
necessary and j^puld have been unwise of the 
plaintiffiB to have given the defendant notice 
before the issue of their writ in this action ; 
that though the defendant might be an innocent 
purchaser, and never have intended to infringe 
the 'plaintiffs' trade-mark, he must pay the 
plaintifb* costs. (Gh. Div., June 22, 1883.) 
Upmann v. Foreslsr, Opinion by C bitty, J. 
(49 L. T. Bep. [N.S.] 122.) 



Confiiet nf law. — Legacy to alien femate infanU 
married, — ^A legacy had been paid into oourt, 
to which, on the death of the tenant for life, 
two female intants, who were French sab- 
jects by birth, and resident in France, be- 
came absolutely entitied. They were both 
married, and by the French law under the 
settlements made on their respective marriages, 
their husbands were absolutely entitled to re- 
ceive thefr shares of the ftmd. One of the 
in£Buits had since attained twenty-one. EeH 
that the infants not being subjects of or domi- 
ciled or resident in England, the court bad a 
discretion as to whether or not they should be 
treated as wards of court, and that the money 
might therefore be paid out to the husbands. 
(Ch. Div., Aug. 3, 1883.) Brown r, CoUim. 
Opinion by Kay, J. (49 L. T. Bep. [K. 8.] 329. 



GENERAL NOTES. 

The throne of Bngland, so splendid wheneorered 
with silk velvet and goId» is in fact only aa ** old oak 
chair " over GOO years in use for the same purpose. Itf 
existence has been traced back to the days of Edward 
I. The wood is very hard and solid ; the back and 
sides were formerly painted in various ooloars, and the 
seat is naade of a slab of roogh-looking sandstone, 25 
inches in length, 17 inches in breadth, and 19i inches in 
thickness, and in this st4>ne lies the grand peooliarity 
of the chair. Numberless legends are told in oonnee- 
tion with it, the truth probably being that it was origin- 
ally taken from Ireland to Scotland, and served at the 
coronation of the early Scottish Kings. 

The annual feport 6f the Montreal Board of Trade 
contains the following on the subject of insolvent legis- 
lation :— " At the last session of Parliament a bill was 
introduced by Mr. Curran to provide for the equitable 
distribution of the assets of insolvent estates. It had 
the approval of your Council, but the late date at which 
the measure was introduced prevented its being dealt 
with before Parliament rose. Since then, in connection 
with a similar measure prepared undei^^the direction of 
a committee from the Boards of Trade of Toronto and 
Hamilton a conference was held at Toronto, at which 
this board was represented. A committee representing 
the three boards was then appointed to consider the 
points of difference in the two bills with a view to their 
amalgamation. The result has been to unite all par- 
ties upon one measure which has been submitted to the 
ministers at Ottawa by a deputation on which the com- 
^ttee on insolvency of your Council acted. The neces- 
sity for the enactment of the measure was fully set 
forth and there is reason to hope that the Qovemment 
will not permit the coming session of Parliament to 
pass without legislating for the removal of the injos* 
tice at present suffered by the mercantile community 
in consequence of the absence of such a measure as that 
which has been prepared." 
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GOYTNS FOR JUDGES. 

A trdmendous revolution has taken place, 
and nobody is hurt. The question of gowns 
or no gowns for the judges of the New York 
Coait of Appeals has been warmly debated 
for some time by our contemporaries in the 
United States, ajid we suppose also to some 
extent by the bar. The State Bar Associa- 
tion of New York passed the following reso- 
lutions : — 

lUtolotdt That the example of the Supreme Court 
of the United States and of other oouitB in our coun- 
try in retainin«r the use of the black silk robe when in 
Msion is in aoooidanoe with the historical traditions 
of onr judieial institutions and agreeable to a cultured 
public taste. 

lUnhtd, That their Honors, the Chief Judge and 
the Aasoeiated Judges of the Court of Appeals of this 
Stste, be and are memorialised on the subject, and res- 
pectfoUy recommended farorably to consider the 
tdoption by them of similar robes when sitting en banc* 

Those resolutions were formally presented 
to the bench on the 15th of January last, and 
the roBult was that on the 25th of February 
the judges came into Court robed. The ex- 
citement which this little incident has^creat- 
ed ifl altogether out of proportion to its im- 
portance. The American Law Review^ with 
its well-known horror of "dudism," of course 
protests strongly against the innovation. 
** Oar people have an innate abhorrence of 
show and shams/' cries the Review. We are 
glad to be informed of this fact, as we should 
otherwise never have guessed it, more espe- 
cially when we behold the panoply and fuss of 
the Knights Commanders and Qrand Knights 
Commanders, etc., who sometimes make an 
irruption into Canada. The Albany Law 
Journal takes a common-sense view of the 
matter, and holds that while the putting of 
judges into gowns will not make them abler, 
more learned, or more honest, " it will make 
" them more respected by the mass of man- 
"kind, who view forms with awe." It 
may also be remarked that it enforces a 
decent uniformity, and prevents judges from 
gntifjring, while on the bench, any personal 
fiuicyforstartiixiggannents. We have read 



that at one time in Scotland, while a French 
invasion was expected and the volunteer 
fever ran high, barristers sometimes came 
into Court from the drill ground, with a 
blazing scarlet uniform under their robes. 
If gowns had not been worn, the uniform 
would have had no seemly covering. It is 
easy to imagine that in some communities 
the varieties of costume dictated by individual 
caprice might be overpowering. The gown 
is convenient and becoming. The Albany Law 
Journal says ** the change of dress is scarcely 
"noticeable, but looks well on scrutiny." 
That is complimentary to the good taste of 
the Court as to the dress previously worn. 
But our contemporary is not without thrills 
of apprehension, for he adds : " Now we 
" expect that the next breeze that blows from 
" the west will bring to our ears the clash of 
" resounding quills of legal editors who see 
" in this change of garb a shaking of the 
"pillars of the State." 

BUSINESS IN APPEAL. 

The terms of the Court of Appeal which 
have now been held in Montreal during 
four months in succession, afford some 
data of interest in relation to the progress 
of business in the Court We find that the 
last case on the September (1883) list, num- 
bering 106 cases, was the 88th on the 
November list, the 64th on the December 
list, 35th on the January list, and was 
heard as the 12th case on the February list 
Between September and November, 1883 
(two months), 28 new cases ^ere inscribed ; 
from November to December, 13 new cases ; 
from December to January, 16 cases ; from 
January to February, 14 cases. This shows 
an average of about 14 cases per month. 
Now it takes about four days to hear 14 
cases ; so that if the four days' system were 
adopted, the Montreal cases might be heard 
in a monthly term of four days, say from 
the Ist to the 4th inclusive ; and the judg- 
ments could without difficulty be rendered 
at the end of the month. During the sum- 
mer vacation months of July and August, 
there might be an accumulation of perhaps 
15 or 20 cases extra ; but this would merely 
involve a lengthening of the September term 
to seven or eight days. 
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INTERCHANGE OF COUNSEL, 
Ontario is about to take from us a good 
and able member of the Quebec bar in Mr. 
J. J. Maclaren, who goes to Toronto to take 
the place in a prominent firm vacated by 
Mr. Rose, who was recently appointed to the 
bench. We avoid in this journal as far as 
possible matters merely personal, or we 
should be disposed to say more of an inci- 
dent which is not without some signifi- 
cance- Ontario, on the other hand, gave to 
our bar several years ago a counsel of some 
prominence in Mr. J. C. Hatton. Both gen- 
tlemen are Queen's Counsel under Provincial 
authority, and we fail to perceive any rea- 
son why the Provincial appointment should 
not be confirmed by the Dominion Govern- 
ment We protested some time ago against 
the exclusion of Mr. W. W. Robertson, then 
Bdtonnier of the Montreal bar, from the same 
honor. That omission has since been recti- 
fied, but his successor as Bdtonnier^ Mr. 
Geofi*rion, is not a Q. C. of the Dominion. 
We are entirely convinced that the appoint^ 
ment of Queen's Counsel would not be one 
whit less respectable if it ceased to be con- 
fined to so great an extent to those who have 
done service on the stump to the party in 
power. The fault has been common to botli 
sides. 

THE LATE MR. GEORGE OKILL 
STUART. 
Mr. George Okill Stuart, Judge of the 
Vice- Admiralty Court at Quebec, died in 
that city on the 5th instant The deceased 
was a son of the late Archdeacon Stuart, of 
Kingston, and nephew of the late Sir James 
Stuart, Chief Justice of Lower Canada. His 
grandfather, the Rev. John Stuart, was a 
clergyman of the Church of England, who, 
at the close of the revolutionary war, left the 
United States to settle in Canada. His 
mother was a daughter of General Brooks, 
for several years Governor of the State of 
Massachusetts. Mr. Stuart was educated 
partly in Kingston and partly in Quebec 
Having chosen the law as a profession, he 
pursued his studies with his uncle, after- 
wards Sir James, and was called to the bar 
in 1830. From 1834 until 1838 he was in part- 
nership with his uncle, who in the latter year 



was appointed Chief Justice of Lower Car 
nada. In 1846 Mr. Stuart became Mayor of 
Quebec, and filled the ofiice until 1850. A 
year or two later he was elected by a consi- 
derable majority to represent the same city 
in the Legislative Assembly, and held the 
seat, with a short intermission, until 1858. 
He then retired from political life and de- 
voted himself entirely to his profession, in 
which he was eminently successful In 1873 
he was appointed Judge of the Vice- Admi- 
ralty Court at Quebec, an oflSce which he 
filled with much ability up to the time of his 
death. 

The name of Mr. Stuart is also familiar to 
the profession as a reporter. In 1834, shortly 
after his call to the bar, he published a vol- 
ume of reports of cases determined in courts 
of the province ; and subsequently in 1858 
and 1873 he published two volumes of Ad- 
miralty Reports, embracing decisions by Mr. 
Black, whom, as we have mentioned, he suc- 
ceeded in 1873. 

Mr. Stuari had entered upon his seventy- 
seventh year. In 1833 he married Mai^garet 
B. Stacy, a niece of Mr. Black, who survives 
him. 

NEW PUBLICATIONS. 

Compendium of Dominion Laws of Canada, 
1807-1883, in force on the first day of 
January, 1884, indicating Amendments, 
lie[)eals,&c.,with Index. By J. Fremont, 
A.B., L.L.L., Barrister. Montreal : A. 
Periard, publisher. 
This is a work by a member of the Quebec 
bar, the useful character of which is indica- 
ted by the titla It is in three parts, the first 
of which contains a list of the Statutes of 
Canada from 1867 to 1883, indicating chapter 
by chapter and section by section the law 
as it was in force on the 1st of January of 
the present year. The second part comprises 
(1) a list of Statutes of Canada (1867-1883), 
repealed, expired or effete ; (2) a list of Acts 
passed previous to Confederation which have 
been repealed by Statutes of Canada. (This 
list does not comprise Acts within the jurisdic- 
tion of Provincial Legislatures repealed by 
Provincial Acts.) (3) Acts passed previous to 
Confederation which have been amended by 
Statutes of Canada. The third part ooDsists 
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of an Index to the Public and General Acts 
of the Dominion of Canada which are now 
in force. 

A work of this nature involves very con- 
siderable labor, and should receive the cord- 
ial support of the profession. Some years 
will probably elapse before the official consol- 
idation is completed, and until that work is 
brought to a close Mr. Fremont's Compen- 
dium cannot fail to be of the greatest service 
in facilitating the exammation of statutes 
and saving many tiresome seart^hes. The 
book is well printed and handsomely bound, 
nniform in style with the volume of Condensed 
RepcrU recently reprinted by Mr. Periard. 

Tub Manitoba Law Journal and Law Rd- 
POBTB, edited by John S. Ewart, Barrister 
at^Law. Winnipeg : Robert D. Richard- 
son, Publisher. 

The growth of the Prairie Province is in- 
dicated in a very marked way to legal eyes 
by the appearance of this new legal journal, 
of which the issues for January and February 
have reached us almost simultaneously. The 
Manitoba Law Journal comprises 16 pages 
monthly of articles and miscellaneous matter, 
and about 24 pages of law reports paged 
separately. We confess we were rather sur- 
prised at the advent of such a well-grown 
brother from the West The editorial work 
appears to be ably and carefully executed, 
and in typographical as well as literary ex- 
oellenoe, the Law Journal will compare very 
well with its older contemporaries. 



NOTES OF OASES. 

COURT oFrEVIEW. 
Montreal, November 30, 1883. 
Before Johnson, Tobrancb A Rainvillb, JJ. 

WiLxiAMs v. Nicholas. 
CknUract — Offkr of Retcard — Compliance with 

Terms, 
The defendant offered a reward for information 
that would secure the conviction of the per^ 
son who broke into nU shop on the night of 
the 17th May and stole goods therefrom, 
Tlie plaintiff gave information that his own 
nephew was the thief and the latter was 
convicted on his own confession of larceny, 
as on Ibth May. Held, that the plaintiff 



was entitled to the reward, notunthstanding 
that the conviction was for larceny and not 
for breaking into a shop and stealing 
therefrom, and that the date wa^ diff- 
erent from that mentioned in the offer 
ofreveard — more especially in tlie absence 
of proof that there were two ojfences com^ 
mitted about that time at the same place 
or that tfie person convicted uxis only a 
receiver. 

The judgment inscribed in Review, was 
rendered by the Circuit Court, St Francis, 
(Plamondon, J.) IG June, 1883. 

Johnson, J. The defendant had a store or 
shop at a place called Sawyerville in the 
District of St. Francis, and on the 18th of 
May he advertised and published an offer of 
a reward in the following terms : " One hun- 
dred dollars will be paid for information that 
will secure the conviction of the person or 
persons who broke into my store last night, 
and stole therefrom a number of watch 
chains, pocket knives, razors, &c 

Jambs Nicholas 
"Sawyerville, 18th May, 1882." 

Soon afterwards the plaintiff communi- 
cated to the high constable that he had dis- 
covered the thief, and further went himself 
to the defendant, with the same information ; 
but the def(^dant never came forward to 
make his complaint, and it was left to the 
High Constable to act upon the information 
he had received from the plaintiff. The thief 
was arrested and taken before the District 
Magistrate, and convicted on hiyDwn confes- 
sion. The plaintiff then brought his action 
to get the reward, and the defendant pleaded, . 
1st by what he calls in his factum, a very 
strong dSfense en fait, which was meant 
no doubt to conform to the law requiring an 
express denial of what is intended to be 
denied, while at the same time it eluded the 
law by not expressing or taking out of the 
aggregate of facts, those which he denied ; 
but by denying them collectively, and saying 
he meant that to be a denial of each fact 
expressly and by itself. This, of course, is 
not what the law requires ; but only shows 
that the party knowing what the law is, 
wants to substitute something else more 
convenient to himselfl However, this sort of 
thing has been tolerated too long in this 
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court to complain of it now ; — so we have first 
a plain statement by the plaintiff that he 
accepted this offer, and acted upon it, and gave 
the information, and that the guilty party 
was convicted ; and it is met by this " very 
strong difense en fait" which means, I sup- 
pose, to defy the plaintiff to prove his case ; 
and then we have another plea alleging first, 
that before the advertisement was acted upon 
by the plaintiff, it was withdrawn; and, 
secondly, that the culprit who was denounced 
by the information given^ was a nephew of 
the plaintiff, and that they acted in collusion. 

As to the withdrawing the advertisement, 
there is no evidence at all that the de- 
fendant ever published any other to say that 
he withdrew his offer. There is only evidence 
that when it was rather late, and after the 
information sought by it had been tendered, 
it was taken down from the wall where it 
had been stuck up, and was put into the stove. 

Then, as to the plea of collusion, it either 
means too much, or it means nothing at all. If 
it means that the plaintiff and his nephew 
contrived to share the reward by falsely put- 
ting forward as the thief an innocent person 
—it should have said so— for if he was not 
innocent, but was really the thief, there 
would be nothing wrong in the uncle expos- 
ing and bringing his nephew t(^ punishment, 
however repugnant it might be to his feel- 
ings. On the other hand, it is just to say 
that it has been properly mentioned by the 
counsel for the defendant that the party 
instructing him lived at a distance, and that 
he admits ffie plea to be defectiva There 
can be no doubt that under our law (see art 
984 C. C.) the publication of the offer by the 
defendant, and its acceptance by the plaintiff, 
constituted a contract between them; and 
the English cases are numerous to show the 
same thing. The only point is, did the plain- 
tiff fulfil his part of it, for, if he did, the 
defendant must on his part be held to do the 
same. 

The principal contention of the defendant 
was that he had offered a reward for one 
thing, and that the information given had 
led to another. He said he wanted informa- 
tion to convict the person or persons who 
broke into his store in the night preceding 
the 18th of May, and the conviction was only 



for larceny — and larceny laid as having been 
committed on the 15th of May- Now I am 
disposed to think there would have been 
a 'good deal in this, if it could have been 
shown that there were two offences oonimit- 
ted about that time and at this same place ; 
or if it could be shown that the youth who 
was con\icted was only a receiver ; and some 
one else had broken into the shop, while the 
boy was only reputed the thief because he 
was found in possession/)f some of the things 
stolen. This boy might have been examined 
as a witness. He might have been asked 
who broke into the shop, and he might have 
answered (mind I am very far from saying 
that I believe it), but as a matter of exposi- 
tion I am observing merely that he might 
have proved, if it was true, that his ancle was 
the person who broke and entered the shop, 
or the uncle might have been examined, for 
that matter. But whose feiult is it that noth- 
ing of this sort has been done by the defen- 
dant who was called upon to defend this case 
efficiently or not at all ? If he had no defence 
he should have offered none. Justice is not 
to be satisfied by suspicion or twaddle:— we 
want facts ; and if the defendant has no facts 
to allege and to prove, that would be an ans- 
wer at once to such a case as this, — and if he 
had any, it was for him to take the responsi- 
bility of putting them forward in the record, 
and proving them by evidence. We say if he 
has no facts to meet the plaintiff's case, the 
proof made by the latter is enough. Time was 
not of the essence of the offence. This was not 
a burglary, wliich is breaking and entering a 
dwelling house in the night, and stealing 
therein : — it was merely breaking and enter- 
ing a shop, and stealing therein — and the day 
and night are the same in that case. The 
evidence of stealing a part of the goods would 
support a conviction for stealing the whola 
It is impossible to say that the information 
given would not " secure the conviction of the 
person who broke and entered." If it has not 
already led to such a conviction, it is not the 
plaintifi's fault He gave the information ; 
if the defendant has not applied that informa- 
tion properly, or made use of it so as to get 
a conviction such as he wanted, whose fiault 
is that? Surely he cannot make his own omis- 
sions ground for refusing to fulfil his promise. 
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We confirm the judgment of the court be- 
low, which was for the plaintiff, with costs. 
Judgment confirmed. 
Camimnd & Co, for plaintifil 
Merry & Co, for defendant 



COURT OF REVIEW. 

MoimtBAL, November 30, 1883. 

Effort Johnson, Tobbakcb & Rainvillb, JJ. 

Thomas et al-, es qua!, v. Coombb et yir, and 
Ambb et al., opposants, and Plaintiffs 
contesting. 
Lenor and Lessee — Privilege of Lessor, 

'miere it appeared that the effects seized by the 
lessor on the premises leased^ consisting of 
horses and vehicles^ vxre continuously in 
the possession of the husband of the lessee^ 
though they were used by him in travelling 
most of the time, the exception mentioned in 
the latter part of Art, 1622 C C, exduding 
effects transiently on the premises, was held 
not to apply, 

Johnson, J. This is a contested opposition 
which was filed by Messrs. Ames, Holden & 
Co., claiming as their property a pair of 
horses, a wagon, a sleigh and a set of double 
harness, seised under process of saisie^agerie 
by the plaintifT for rent or its accessories, 
and in possession of the defendants. The 
defendant Hall is the husband of the tenant; 
bat that makes no difierence, the domicile of 
the one being by law the domicile of the 
otiier. 

There are two questions : 

1st. Were the effects seised the property 
of the opposants? 

2nd. Were they liable for the rent due to 
the plaintiff? 

W^ithout going minutely into all the details 
of the arrangement between the defendant 
Hall and his first employers, Wm. Ewan & 
Son, or into the arrangements he subse- 
quently made with the opposants, the facts 
are inconteetible that Hall was in the employ 
fiist of all of Ewan & Son, and afterwards of 
the oppoisants, and for the purposes of the 
business of these firms he had been equipped 
by their means with this property. The 
rights of the opposants in it were acquired 
when Hall ceased travelling for Ewan & Co., 
and entered into the opposants' service. They 



acquired their rights firom Ewan & Ca, and 
their rights were net other or greater than 
those of the first firm. It therefore becomes 
comparatively unimportant to discuss what 
these rights were, except with reference to 
the question of ownership. But supposing 
the opposants to have been vested with an 
absolute right of property in these effects, 
the main question would still remain, viz., 
these things being seized in execution of 
a w^rit of saisie^agerie, are they, or are they 
not, liable to be sold in satisfaction of the 
rent, whoever may be the owner, except 
under ^rtain conditions? That is really 
the poim, and the only point, for as to the 
right o^^ landlord depending on a pre- 
sumption of ownership by the tenant — which 
presumption might disappear by proof to 
the contrary, there is no proof whatever of 
that kind ; and as to collusion between the 
plaintiffs and the defendant Hall to deprive 
the opposants of their property, nothing of 
that kind is pleaded in answer to the con- 
testation. 

Now the law is this :— Art 1619 CC : " The 
'' lessor has for the payment of his rent, 
" and other obligations of the lease a pri\i- 
" leged right upon the moveables found upon 
" the property leased." This is the general 
rule or, at all events, the first part of the 
rule: the second part of it is found in 
another article, viz., Art 1622: — The land- 
lord's privilege "extends also to moveable 
" effects belonering to third persons, and 
"being on the premises by their consent, 
" express or implied." Now for, the exception : 
— " but not if such moveable effects be only 
" transiently or accidentally on the premises, 
" as the baggage of a traveller in an inn, or 
" articles sent to a workman to be repaired, 
" or to an auctioneer to be sold." It seems 
to us that the learned judge wh<^ based his 
judgment on this part of the case on the idea 
of the transient or accidental situation of the 
goods did not give full and satisfactory effect 
to the evidence on that head. The evidence 
proves to us that the effects were always in 
the possession of Hall ; he was using them 
on the road most of the time no doubt, and 
if at any such time he had happened to stop 
at an inn more or less distant from his home 
where they were seized in this case; if, I say, 
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they had, in such a situation as that, been 
taken and seized by the landlord in posses- 
sion of the keeper of the inn for rent, their 
transient and accidental presence there 
would have hberated them from the lieu of 
the landlord upon effects in his tenants' 
premises ; but to say they were transiently or 
accidentally on the promises occupied by 
Hall, and where they always were kept 
when they were not actually on the road, is 
to make no difference between the words 
transient and permanent, and plainly to 
defeat the law. Therefore, owners or not 
owners, which it would be superflious to 
discuss, Messrs. Ames, Holden & Co/iave no 
right to withdraw from seizure slU^w. suit of 
the landlord for rent, these things that have 
been taken in execution, and our judgment 
is to dismiss their opposition with costs, 
reversing the judgment below. 

Judgment reversed. 
Camirand d' Co, for opposant^ 
Hall & Co, for plaintiffs contesting. 

SUPERKMl COURT. 

Montreal, March 5, 1884. 
Before Torrance, J. 
Ex parte Joseph Henri Pillbt, petitioner, 
and Dame Marie Georgiana Dbuslb, 
mUe en cavse, 
Procedure^Peiition by husband for order to 

permit him to see his child. 
Where judgment of separation from bed and 
board has been pronounced, the husband 
cannot on summary petition, not in a 
pending cause, uithout a urit of summons, 
obtain an order to ptrmit him to see his 
child, the custody of which was given to the 
mother. 
This was a petition presented to the Court 
by a husband against his wife for an order to 
permit hirti to see his child. 

An action en stparation de corps had been 
instituted by the wife against her husband 
and decided in her favour on the 23rd June, 
1883, giving her the custody of the child 
among other conclusions taken by her. A 
preliminary point was now before the Court, 
whether by a summary petition without a 
writ of summons, the Court had jurisdiction 
in the matter. The petition was not made 
in a pending cause. 



Per Curiam. This Court (TorranoB, J.) 
decided on the 23pd February that it had no 
jurisdiction (vide exparU Daoust,p, 69 of 7th 
Legal News), without a writ of summons to 
proceed summarily to remove a tutorfor mis- 
conduct in his office. The same rule shoald 
apply hera 

The Court would further refer countel to 
the following authorities with reference to 
tlie relations of husband and wife to eacii 
other and the interference of the Court be- 
tween them :— 4 Demolombe, p. 129, Na 108 ; 
Sirey ; Colmar, A.D. 1833. " La femme, qui, 
apr^ le rejet d'une demande en separation 
de corps, refuse de rendre au mari les enfants 
dont la surveillance lui avait 6i4 proviaoir^ 
ment confix pendant Tinstanoe, ne peat y 
dtre contrainte que par le refus d'alimenta et 
la saisie de sea revenus ; " A.D. 1834, 2, p. 127 ; 
J. P. 1857, 879 ; Sirey, 1862, 1, 128 ; J. P. 18a5, 
116 ; Sirey, 1867, 1, 212 ; 1868, 1, 208. The 
Court does not consider that the Colmar case 
marks the limits of the powers of the Sopeiior 
Court, which was substituted for the Courts 
of Queen's Bench abolished by 12 Vic., c. 38, 
and also succeeded to the powers of the 
Courts of the Province and Superior Council 
prior to 1759. How a contumacious husband 
or wife could be coerced can only be discussed 
when the parties are properly before the 
Court 

Petition dismissed. 

Honor6 Mercier, Q,C,, for petitioner. 
E. Beauchamp for Mme. Delisle. 



SUPERIOR COURT. 

Montreal, March 5, 1884. 
BArrBR V. Martin et aL 
Procedure— Summons— C. C. P. 38. 
Where an endorser [who was discharged in can- 
sequence of not receiving notice of prated), 
was made a defendant solely in order to 
withdraw the other defendant (the maker) 
from the Court of his ovm district. Art, 38 
of the C, C, P, was held not to apply. 
This was the merits of an exception declin- 
atory by Martin, living in the District of 
Richelieu. He pleaded that his co-defendant 
Parent had no interest in the case and was 
only summoned in order to give the Court 
jurisdiction at Montreal 
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The action was against Martin^ maker, and 
Piuenty endorser of a note. Parent did not 
receive notice of protest for non-payment, 
bat it was alleged that he had waived protest 

The evidence was that Parent had not 
waived protest and therefore was not liable. 

Pbr Curiak. The action here has been 
taken against Parent solely in order to with- 
draw the defendant Martin from his natural 
judge, and the ordinary rule which would 
• allow Martin to be sued out of his own dis- 
trict (G C. P. 38 Can.) does not apply ; 
Gilbert, ProcMare Qv. Art 69, p. 65, Na 81, 
(God. Nap.) 

Exception maintained. 

Greenshidds, McCorkiU <£: Ouerin, for plain- 
tiflC 

PkU^I>pe Boy, for defendant Martin. 



SUPERIOR COURT. 

Montreal, March 3, 1884. 

^^/ore LORANGBR, J. 

RicHHR V. Thb City of Montrbal. 

Municipal Code, Art SSS—Carter licensed by 

municipality of his domicile. 

1. A carter domiciled in a municipality outside 

of the City of Montreal^ and duly licensed as 
a carter by such municipality, is entitled 
under Art, 583 of the Municipal Code to 
convey goods from said municipality into 
the City of Montreal without having a li- 
cense from the city. 

2. Where the Corporation for the purpose of 

making a test case, caused a carter to be ar* 
rested and detained severalhours,instead of 
proceeding by siummons, damages to the 
extent of $50 were aUowed. 
This was an action of damages brought by 
a carter against the Gty of Montreal under 
the following circumstances: — ^The plaintiff 
was a carter, resident in St Cunegonde, and 
licensed for that municipality under the pro- 
visions of Article 583 of the Municipal Code, 
bat not licensed for the City of Montreal. 
He was in the employ of the Montreal Roll- 
ing Mills Company, and on the 17th of No- 
vember, 1882, was engaged in carting from 
the works of the company in St Cunegonde to 
their establishment in the city, when he was 
stopped by Police Officer Waterson and asked 
to exhibit his license. The plaintiff produced 



his license for St. Cunegonde. The police- 
man threatened to arrest him, and returned 
to the station and made his report. A war- 
rant was issued, and the plaintiff was arrest- 
ed and taken to the Seigneurs street station. 
The object of the Chief of Police, as was 
admitted by himself, was to make a test case, 
in order to obtain a decision upon the ques- 
tion whether carters who live in a munici- 
-pality outside of the city limits, and who are. 
licensed as carters for such municipality, are 
entitled to convey goods into the city without 
having also a license as carters from the 
City of Montreal There is an article of the 
Municipal Code wliich recognizes this right 
It is as follows : 

"Art 583. Every carter or common carrier 
licensed as such in the local municipality in 
which he is domiciled, may convey any arti- 
cles taken from such municipality, or any 
persons going therefrom, into any other mu- 
nicipality erected in virtue of any law what- 
soever, without paying to such other muni- 
cipality any municipal license or taxes by 
reason of such conveyance. He may also, 
without being bound to take out any other 
license, or to pay any other tax, convey within 
the local municipality wherein he is licensed, 
goods of persons coming from any other muni- 
cipality erected under any law whatsoever." 

On the other hand, the Corporation of Mon- 
treal relied upon section 123, subjection 61, 
of their charter, 37 Victoria, chapter 51, and 
by-law 133 founded thereon, which makes it 
obligatory upon carters to have a license 
from, the city in order to carry goods in the 
city, and enacts a penalty for default to com- 
ply with the law. The case was tried before 
the Recorder, and Richer pleaded that the 
city by-law was"ti/^a vires, and that his ar- 
rest was illegal, he having a right to carry 
goods in the city notwithstanding the by-law. 
The Recorder, however, maintained the va- 
lidity of the arrest, and Richer was condemn- 
ed to pay a fine or undergo a term of im- 
prisonment Richer then brought the case 
by certiorari before the Superior Court, where 
the conviction was quashed, the court main- 
taining the right of carters domiciled outside 
the city and licensed by their municipality, 
to cart goods into the city. Richer now brought 
an action of damages against the city, based 
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upon the illegal arrest The corporation 
pleaded as they had done before, that the by- 
law was valid, and that the policeman was fhl- 
filling his duty ; in a word, they justified the 
arrest 

The Court, in rendering judgment, remark- 
ed that it was not disposed to sit in revision 
upon the judgment already rendered pro- 
nouncing the by-law to be invalid. 

The judgment of the Court was as follows : 

"Lacour, etc.... 

"Attendu que le demandeur, charretier, 
r6sidant dans la municipality de Ste. Cune- 
gonde et licenci^ comme tel dans la dite 
municipality, all^e que le septi^me jour de 
novembre 1882, il aurait 4t6 arr^t^ et conduit 
au poste de police, & la poursuite de la d^en- 
deresse, pour infraction au rgglement, qui 
d^end k tout charretier r^sidant en dehois 
des limites de la cit^ de transporter dans la 
cit4 des effets venant ainsi du dehors, sans 
avoir au pr^alable obtenu une licence de la 
d^nderesse ; que le dit demandeur aurait 
^t4 renferm6 pendant quelques heures dans 
une des cellules du poste, et n'en serait sorti 
que sur d^p6t d'une somme de vingt dollars 
et apr^ avoir pris telle licence; que plus 
tard, il aurait 6t6 traduit devant la cour du 
Recorder, et s'y serait d^fendu par procureur 
et aurait plaid6 que lar^glement en question 
^tait nul et ultra vireSf comme contravenant 
aux dispositions de Tart 583 du Code Muni- 
cipal, en vertu duquel il est permis & tout 
charretier Ucenci^ dans une municipality oti 
il est domicilii de transporter des effets qui 
proviennent de cette municipality dans une 
autre municipaht6 locale 6rig^ en vertu 
d'une ioi quelconque ; que nonobstant cette 
defense, le demandeur aurait M condamn^ & 
Tamende par le Recorder et k d^ut depaie- 
ment, k Temprisonnement ; que le dit de- 
mandeur aurait fait casser la dite conviction 
par la Cour Sup^rieure qui aurait d4clar6 
que le r^lement susdit 6tait nul et ultra 
vires; que le demandeur aurait par le fait de 
oette arrestation ill^ale, souffert des dom- 
mages considerables qu'il lvalue par son 
action k la somme de $ ; 

'' Attendu que la d^fenderesse, nonobstant 
le jugement de la Cour Sup^rieure, qui a d6- 
clu'6 comme susdit nul etnon avenu le r^gle- 
ment en vertu duquel le demandeur a 6t4 



traduit devant la cour du Recorder, a plaids 
k Taction du demandeur que le ditr^lement 
etait valable et Tarrestation du demandeur 
etait justifiable ; que le demandeur n'avait 
souffert aucun dommage r6el, et qu'il n'y 
avait pas lieu k des dommages exemplaires 
centre la ddfenderesse ; 

" Consid^rant qu'il est en preuve qa^k V^ 
poque oil le demandeur fut arrdt6 par ies 
ordres de la ddfenderesse et par ses employ^ 
duement autoris6s, le demandeur rdsidait 
dans la municipality de Ste. Cunegonde et 
etait muni d'une licence de charretier ; qu'il 
etait k Pemploi comme tel de la soci^faS dite 
''The Rolling Mills Company," et transpoi^ 
tait dans une voiture portant le nom. de la 
dite society des effets manu&ctari6s dans tea 
ateliers situ^s k Ste. Cunegonde, k la place 
d'affaires que possdde la dite soci^t^enla 
cite de Montreal, ce qu'il avait le droit de 
faire aux termes de Tartide 583 da Code 
Municipal ci-dessus cite ; 

'' Considerant qu'il est en preuve que la 
defenderesse inform^e par ses employes da 
fait en question, et voulant provoquerun 
jugement de la cour sur la validity da r6gle- 
ment ci-dessus cite, a ordonne que le deman- 
deur fut arrete et traduit devant la cour da 
Recorder ; 

'* Considerant que la defenderesse an Ilea 
de proceder contre le demandeur par vole de 
sommation, ce qu'il lui etait loisible de faire, 
a juge k propos de le faire arreter par la voie 
du warrant et oonduire au poste de police at 
il fiit enferme pendant plusieurs heures ; 

" Considerant que I'arrestation du deman- 
deur a eu lieu sans cause et sans droit, et que 
la defenderesse a dans ses procedures mis une 
severite et une rigueur que Ies ciroonatanoes 
ne justifiaient point ; que le demandeur est 
en droit de reclamer d'elle le redressement 
du tout dommage qu'elle lui a cause ; 

''Considerant que sous Ies circonstanees le 
demandeur a droit k des dommages aa mon- 
tantde|50; 

" La cour condamne la defenderesse k 
payer au demandeur la dite somme de $50 
et Ies depens de Taction telle qu'intentee," 
etc 

Judgment for Plaintiff. 

Churchy Chapleau, Hall <Ss Aiioater for plAJntiff. 
R Ray, Q.a, for defendant 
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THE LAW OF EVIDENCE. 

The bill intarodaoed by Mr. Cameron 
(Haron) to permit penons accused of certain 
offences to testify in their own favour, was 
defeated by a very narrow majority, on the 
motion of Mr. Boss^ that the committee 
should rise. It should be a source of satis- 
laction to the Bar of this Province to know 
that one of its members had taken the 
initiative in stopping so foolish a measure. 
It 18 difficult to conceive on what grounds so 
large a number of members were induced to 
concur in soimportant a change in the law 
of evidence. The public has a right to know 
on what statistical information Mr. Cameron 
r^es for suggesting this alteration. If he 
has none, then we may fairly conclude that 
he is seeking change for the sake of change, 
or of notoriety. Mr. Robertson (Hamilton) 
takes a higher flight, and dogmatises on the 
discovery of truth. The preamble of his bill 
aasames that "the discovery of truth in 
courts of justice has been signally promoted 
by the removal of restrictions on the ad- 
missibility of witnesses." We presume Mr. 
Bobertson means by this to say, that the 
admission of the testimony of interested 
parties promotes the discovery of truth. The 
proposition does not carry with it an air of 
probability, and we think it would rather 
pnzzle the learned legislator to find any 
authority to support his statement. From 
every direction, we hear the cry that perjury is 
on the increase, and this result coincides with 
the previsions of every nation in the world. 
If Mr. Robertson's observation be true, then 
an persons should be admitted to testify in 
Courts of JuBtioe under the same sanctions 
they gossip with their neighbour, on the 
wide principle lately contended for by Mr. 
John Bright, that people should not be taught 
by the law to believe that there are two kinds 
of truth. With superficial observers like 
l^Ir. Robertson and philosophers like Mr. 
Bright, dviliaation is in as great peril as it 
ever was when assailed by the barbarians. 



The dogmatic crudity of Mr. Robertson's 
preamble is introductory to the following 
provision: "If any person called to give 
evidence in any criminal proceeding, or in 
any civil proceeding, in respect of which the 
Parliament of Canada has jurisdiction in this 
behalf, objects to take an oath, or is objected 
to as incompetent to take an oath, such i)er- 
son shall, if the presiding judge is satisfied 
that the taking of an oath would have no 
binding effect on his conscience, make the 
following solemn promise and declaration." 
In other words, any person who is not 
credible under oath, shall be believed under 
afiirmation. Perhaps Mr. Robertson may 
find occasion before the end of the Session, 
to add to our knowledge of ethical sdenoe, 
by explainii^ how an affirmation can bind 
a conscience, which is insensible to the 
obligation of an oath. R 



THE SEDUCTION BILL. 

Mr. Charlton with a persistence worthy of 
a better object, has once more brought before 
the Legislature his bill " to provide for the 
punishment of seduction and like offences." 
The report of proceedings in the House of 
Commons a few days ago indicated that the 
bill had been modified so as to remove the 
clauses to which objection has been taken ; 
but a later report showed that one of these 
clauses had been restored in Committee. 
The clause referred to is in these terms : 

" 1. Any man who shall under promise of 
marriage seduce any unmarried female of 
previously chaste character, and not more 
than 21 years of age, shall be guilty of a 
misdemeanour, and shall be punished as 
hereinafter provided." 

This provision is suggested by an erroneous 
view of morality. When a woman barters 
her virtue for a promise of marriage she has 
already ceased to be a " chaste character." 
If she yields at the first temptation we may 
sympathize with her in her fall, and we may 
condemn the seducer, or, it may be, the par- 
ticipator in an offence of which the guilt is 
evenly balanced. But that the law in either 
case, or under any circumstances, should 
come to her aid, to enable her to extort the 
fulfilment of a corrupt contract, is a totally 
difiBBxent matter. Even admitting that such 



83 



THB LBOAL NBWS. 



an enactment might in a few cases accom- 
plish a rough sort of justice, shall the safe- 
guards of female purity be removed and the 
descent into yice be rewarded and encouraged 
from mere sentimental considerations? 
Women under 21 are often more mature than 
those of the opposite sex ^whom they allure, 
but who in this bill are treated as the only 
offenders. There is no limitation of age on 
the side of theimale. A woman of 20 may 
figure as the prosecutor of a verdant youth 
of 17 or 18. There was a case of rape a few 
days ago before our Courts, in which the 
complainant was a girl of only 13. Yet it 
appeared on cross-examination that she was 
a consenting party to the connection; the 
prosecution was an afterthought; and the 
medical evidence indicated that she had lost 
her virginity at a period long antecedent to 
the date of the alleged crime. Such girls 
ripen fast in profligacy, and they would have 
ample time before the age of 21 to entrap 
a victim with the convenient aid of the 
Seduction Act. It might possibly be difficult 
to prove the previous unchastity, yet in 
reality they are as the women " whose lips 
drop as an honeycomb and whose mouth is 
smoother than oil.'' 

No good practical result' can come out of 
such a law. When its aid is invoked by 
soirdisant " chaste characters" the mischiev- 
ous tendency of the provision will be more 
apparent to the public mind. We look, 
however, to the Senate to give the measure 
its quietus, if it gets so far. The Minister of 
Justice, it will be remembered, last year 
spoke vigorously against the bill, and quoted 
from letters which he had received from 
some of the most eminent judges in Canada, 
protesting i^ainst the legislation contem- 
plated. The Senate will doubtless be slow to 
disregard the deliberate opinion of those who 
have had the greatest experience in admin- 
istering the criminal law. 



U. S. LEGAL JOURNALISM. 

Like the lean kine in Pharaoh's dream, the 
SotUhem Laio Rerieu^ which was only a bi- 
monthly, is eating up its contemporaries, 
which from their rank as monthlies may be 
likened to the fat kine. First, the American 
Law Review in the " Hub" gf the far north 



was gathered in, the devourer, howeTer, 
taking the name of the devoured. Now 
the Western Jurist, of Iowa, is absorbed 
and completes a trinity. Our anthropoph&- 
gous contemporary even hints at further 
engoigements. '' Perhaps the Montreal Zegai 
"iV<fu» would like to open negotiations with 
" us," is the insinuating style of our contem- 
porary's address. We feel flattered, bat we 
think not We prefer the calm skies and suncy 
slopes of our native haunt, our regal moun- 
tain, to the cyclones, floods and tornadoes of 
thefJEiT West, — ^not to mention those little 
death-dealing instruments, which lie hidden 
in hip-pockets, ready to be used against 
guileless editors who have more candor than 
complaisance. Seriously, however, we hearts 
ily congnytulate our contemporary upon his 
prosperous— we won't say " bloated"— ap- 
pearance. There are three times as many 
good things as of old, and we may, as a far- 
away outsider— an Arctic bear or anything 
else you choose— say that the American Law 
Review,ihe Albany Law Joxurndt, the Criminal 
Ixiw Magazine, and one or two more, are a 
credit to the profession. There can be no 
doubt that the atmosphere of the law is all 
the clearer and purer for a good stamp dL 
journalism. Editors sitting in their chairs 
may help to frighten away a great deal that 
is mean and sordid and pettifogging. And 
more than that, it is true to some extent 
that they hold, so to speak, the magic wand 
which vivifies the dry bones of the law, and 
imparts a savour to what would sometimes 
be as unpalatable, to borrow an old simile, as 
" sawdust without butter." 



NOTES OF CASES. 

COURT OF QUEEN'S BENCH. 
[Crown Side.] 

Montreal, March 6, 1884. 
.Before Bamsay, J. 

ThB QuBBN v. ^LBXAKDER MaHSB. 

Neglecting to provide wife with necessaries— 
EvidenceS2-^ VicU {Can.), cap. 30, 
sect. 25. 

1. On trial of husband for neglecting toprovidi 
wife with necessaries, the evidence of the wifi 
is admissiUe on behalf of the Crown* 
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2L Thewrdsin kcL 25 of 32-53 VicL, cap. 25, 

" 90 that the life of such apprentice or ier- 

*' txmt ig endangered, or the health of such 

" apprentice or servant has been, or is likely 

" to be, permanently injured,^' must be read 

as applying to the **wife, child, ward, 

ItauUic or idiot,** mentioned in the first part 

of the section, notwithstanding that in the 

repetition of the enumeration " apprentices 

orjervants " are alone mentioned. 

The prisoner was indicted for neglecting 

to provide for his wife the necessaries of life. 

Esther Desormeau, wife of the prisoner, 

was brought up as a witness on behalf of the 

(Yovn. On the part of the prisoner her 

e>idence was objected ta 

Ramsay, J. I have to decide as I did the 
otlier day in the case of Oauthier, who was 
not defended, that the evidence of the wife is 
admissible, as it seems to me that the section 
of the Act under which the prisoner is in- 
dicted (32 & 33 Vic c. 20, & 25) must be con- 
aidered as creating a constructive assault 
It appears, however, that the Courts in On- 
tario have arrived at a different conclusion, 
and if the case results in a verdict of guilty 
I shall reserve the point 

The woman's evidence was then proceeded 
with. 

The Crown case being closed, Mr. Prefon- 
taine, the counsel for the prisoner, submitted 
that there was no case to go to the jury, 
inasmuch as there was no evidence of desti- 
tution of such a nature as to endanger or be 
likely to endanger the health of the com- 
plainant 

Davidson, Q.C., for the Crown, said that if 
the last portion of the section, '' so that the life 
of such apprentice or servant is endangered, 
or the health of such apprentice or servant 
lias been, oris likely to be, permanently 
injured," is to be considered as applying to the 
whole of the offences mentioned in section 25, 
the indictment, which is drawn according to 
the form usually employed in this Court, is 
insufficient He directed the attention of the 
Court to the fact that the French version, by 
it8 punctuation, seemed to make these words 
applicable only to the offence against the 
ai^rentice or servant 

Rahbat, J. The question now raised has 
not come under my notice for the first time. 



and therefore I am prepared to express my 
opinion at once. It seems to me that section 
25 sets forth varieties of a new offence which 
are all controlled by the words referred to by 
the learned counsel for the Crown. This is 
the natural construction of the sentence, for 
it is followed by words which are necessarily 
applicable to all that goes before, the quality 
of the offence and its punishment The sense 
also indicates this, for if these words do not 
apply to the first part of the sentence as well 
as to the last, we should have the actual 
doing of bodily harm made innocent, unless 
there was the likelihood of its doing per- 
manent injury, whilethe refusal or neglecting 
to provide the necessaries of life alone would 
be an offence : that is to say, an act of 
omission would be more readily considered 
to be criminal than an act of commission. 
Of course I observe that in the repetition of 
the enumeration of the persons who may 
be the subjects of these offences, apprentices 
and servants are alone mentioned, but I think 
they are mentioned as representatives of the 
class fully enumerated before, and the Statute 
saying **such apprentice or servant,'* the 
others are to be understood. 

I attach no importance to the difference 
of punctuation between the French and 
English versions, for two reasons— 1st, This 
Statute is borrowed almost textually from an 
English Act; and 2ndly, the smaller divisions 
of punctuation are a very slender guide to 
interpretation. 

In addition to this, I think that without 
these words in the Statute, it would be 
necessary to prove such a deprivation of the 
necessaries of life as would amount to a 
constructive assault It surely could not be 
intended to say that a man must be obliged 
to establish in a criminal court some lawful 
excuse each time he refuses to give his 
wife such food, clothing or lodging as she 
might choose to demand. In this case there 
is no evidence of destitution at alL It 
amounts to this, that the first witness was 
refused money by her husband at Longueuil, 
where he was engaged at work, and where 
she followed him. That she went back to 
her sisters, and there refused to eat either at 
dinner or supper, although food was offered 
' to her— that since that time she has lived as 
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she had done all her life, that is, as a Ubouring 
woman. I shall direct the jury to acquit the 
prisoner on the ground that the indictment 
is insufficient 

It is very fortunate that the case has heen 
brought up in its present form, for there was 
evidently no further evidence to support the 
indictment if otherwise framed, and it per- 
mits of the Court dealing with the matter of 
law which it is important to consider. 

C. P, Davidson^ Q.C., for the Crown. 

Prefontainef for the prisoner. 

COURT OF REVIEW. 
Montreal, November 30, 1883. 
Before Torrancb, Dohbrty A Rainvillb, JJ. 

Bellhousb v. Laviolettb. 
Master and servant — Responsibility of master for 

negligence of servant. 

The rule which makes a master responsible for 

the negligence of his servant does not apply 

where the servant at the time is absent from 

service and is engaged about his own affairs. 

The judgment brought under Review was 
rendered by the Superior Court, Montreal, 
Loranger, X, Sept 13, 1883. 

The action was to recover damages for in- 
jury done to the plaintiflf's horse by the de- 
fendants' servant, in a collision of two sleighs, 
one driven for plaintiff by one Macgregor, 
the other driven by Alfred Cypiot, the ser- 
vant of defendants. The defendants were 
condemned to pay $110. 

It wfljs contended in review that the judg- 
ment was erroneous in so fsu* as it held that 
the horse and sleigh which collided with 
that of plaintiff, belonged to defendants, and 
was at the time of the accident, driven by 
their servant while in their employ, the proof, 
they contended, being that such hoise and 
sleigh were not their property, and were at 
the time being driven by Alfred Cypiot, who, 
it was true, was in their employ, but was at 
the time absent from their service, and was 
so driving said horse and sleigh in and about 
his personal business and affaiis. 

Torrance, J. I find that though Cypiot 
was in the employ of the Laviolettes, he was 
not doing their work or employed by them at 
the time of the accident, but was driving a 
horse and sleigh which he had borrowed 



from Mrs. Thomas, the a4ioining oocapant^ 
for his own afEairs. This fact is proved with- 
out any doubt by Cypiot and by young Geo. 
Finch who gave him his mother's horse and 
sleigh. The ordinary rule cannot here apply 
which makes a master responsible for the 
negligence of his servant We are all agreed 
that the action should be dismissed. The 
loss of the number on the horse which the 
policeman took possession of but lost, is to 
be regretted. It would have been a usefol 
link to make clearer the evidence of pro- 
prietorship. 

Judgment reveraed. 

Dunlop dc Lyman, for plaintiff. 
Doherty & Doherty, for defendants. 



COURT OF REVIEW. 
Montebal, November 30, 1883. 
Before Torrance, Dohbrty & Rainvillb, JJ. 
Lbs Rblioibusbb db l'Hotbl-Dibu v. Nbugn 
et vir, and Nblson et aL v. Harrison, and 
Harrison v. NBiisox et vir. 
Usufruct—Debt of estate— a G 474. 
A usufructuary by general title is bound to con^ 
tribute with the proprietor, out of a man of 
ready money received from the estate, to pay 
a debt of the estate which became due after 
the testator's death. 
The judgment under Review was rendered 
by the Superior Court, Montreal, Papineau, 
J., May 31, 1883. 

The principal plaintiffs were creditors of 
the Estate Colin Campbell for $1,187. The 
principal defendants represented Campbell 
as nus proprHtaires and Dame Sarah Harrison 
was usufructuary by universal title of one- 
half of the whole estate of CampbelL When 
Campbell died, he left in his estate a sum of 
ready money after payment of all debts then 
due (which was not the case with the present 
debt), and one-half of this ready money was 
paid over to the usufructuary Sarah El[arri- 
son. The present claim became due in 1880. 
Nelson et vir, being sued, sued in turn the 
usufructuary to have her condemned to pay 
out of the money received by her from the 
estate. 

The latter contended, under C. C. 474, that 
an attempt was being made to compel her to 
advance her own moneys to pay the debts of 
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the estate. The Court below gave judgment 
in her fayoor. 

Ardnbaldf for Nelaon et vir, argued that 
they had a right to compel her to bring for- 
ward a portion of the money in her hands 
belonging to the estate to pay her portion of 
the debt Recited Proudhon, Salviat, Dalloz 
and Demolombe for the doctrine that both 
osafructoary and proprietor had the right to 
force the other to contribute to the payment 
of the debts out of the moneys in their hands 
of the estate; Proudhon, usufruit, Tome 4, 
Na 1898, 1902 ; Balviat, usufruit, p. 206, No. 
3 ; 10 Demolombe, No. 541. 

ToBRANCB, J. I agree entirely with the 
elaborate argument of Mr.!* Archibald and 
would condemn the usufruct to contribute. 
Judgment reversed. 

Arckibald dc McCcrmick^ for plff. en gar. 

Do/titrt <fc Co,, for deft, en gar. 



SUPERIOR COURT. 

MoNTRBAL, March 8, 1884. 
Before Tosramcb, J. 

Stephbn et aL v. The Montreal, Portland 
& BoeroN Railway Company. 

Company — Injunction to prevent annual meet' 
inff — Control of Sfuires. 

TIte petitioners by agreement with B., a share- 
holder holding the majority of shares in a 
railroad company, obtained an option to 
acquire wiihin two years certain proportions 
of B.*s iiUerestSy and in the meantime wrUil 
such option was declared, B, was to hold 
his shares as trwteefor Oie petitioners,\but 
he reserved the right to vote on the shares, 
B., after obtaining large advances from 
petitioners, became insolvent and left Can- 
ada, and petitioners applied for an injuno 
Hon to pftvent the annual meeting on the 
ground that a» they were precluded from 
voting by the reservation to B., the meeting 
of shareholders ivould be controlled by the 
minority, and they asked that the status quo 
be preserved untU their option expired: 
Held, that the petitioners had not estab' 
Hshed a case justifying the interference of 
the Court, and the injunction was dissolved, 

SemUe, that if the interests of shareholders <yr 
petitioners were jeopardized by the proceed- 
ings at the annual meeting, the Court 
pending suit might appoint a receiver or 



sequestrator to hold the company in the 
interest of all concerned. 

The petition of George Stephen, Richard 
B. Angus, Duncan Mclntyre, and Donald A. 
Smith, set forth that on the 14th July, 1882, 
Bradley Barlow was owner of 7,924 shares of 
the capital stock of the said company out of 
a total of 10,199 shares. That said Barlow 
then made an agreement with petitioners 
whereby he granted to them the right and 
option to acquire within two years one-third 
or two-thirds, at choice of petitioners, of such 
shares and other property and all railway 
interests of said Barlow as existing on Ist 
January, 1882, at the price of $1,250,000 for 
one-third, and at the same rate for two-thirds 
of said property. In order to secure said op- 
tion to petitioners, Barlow bound himself not 
to transfer the said shares of said company 
during the period of said option, but Barlow 
should hold said shares as trustee for 
petitioners. Barlow reserving to himself the 
right to vote on all such shares till such 
transfer. That petitioners agreed to make 
advances upon notes of the South Eastern 
Railway Company in favour of Barlow, and 
guaranteed by him and bonds of this com- 
pany to the amount par value of $1,250,000, 
on account of which advances had already 
been made to the amount of $150,000. 
That petitioners advanced to said Barlow 
under said agreement $1,400,000. That said 
option will not expire before 14th July, 
1884; that all said shares held by said 
Barlow are pledged to said petitioners for re- 
payment of said advances. That said M. P. 
& B. Railway Company have called a general 
meeting to be held on 16th January, 1884, to 
elect seven directors, and for transaction of 
other business. That said shares held by 
Barlow constitute more than eight-tenths of 
the entire capital stock of said M P. & B. Rail- 
way Company, and Barlow has no interest 
therein or in said railway, but petitioners are 
the actual parties in interest as regards said 
shares pledged to them as to said option and 
said advances ; that Barlow is insolvent and 
an absconding debtor from this province, and 
creditors have attached all railway shares 
held by him and said shares so pledged to 
petitioners, and he has no interest in con- 
trolling said shares or directing the affairs 
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of said company, and it will be in the 
power of a small minority of shareholders in 
said company, with or without the conni- 
vance of said Barlow, to obtain control of said 
company and deprive petitioners of their 
security. That petitioners are entitled to 
claim that no change be made in the position, 
status and management of said company dif- 
ferent from that existing on the 1st January, 
1882, and they are powerless to control said 
meeting of shareholders, although the chief 
party in interest, being precluded from voting 
by the reservation to said Barlow. Where- 
fore petitioners prayed that an injunction 
issue against the company, its otiiceis and 
shareholders, enjoining them to appear, and 
that it be adjudged that petitioners are the 
chief parties interested so far as relates to 
7,924 shares in the capital stock of said com- 
pany, and that said company be restrained 
from holding said meeting of 16th January, 
1884, or taking any proceeding to change 
the status or management of said company 
or its property previous to the 14th July, 
1884, and until said seizures of shares be 
determined in due course, &c 

Bradley Barlow intervened in the cause 
on the 30th January, 1884, and set out 
the above recited agreement of 18th July, 
1882, and went on to allege that he was read^ 
to carry out the sale of one-third or two-thirds 
of the said property, but petitioners had not 
yet declared their option, and had no right 
to interfere with the petitioner in interven- 
tion, or to prevent him from voting, etc.; 
that said shares still remained in his hands ; 
that he never pledged the shares of defendant, 
and petitioners have now no right to said 
shares and the intervener was the legal 
owner; that he was represented by his 
attorney, Albert B. Cross, who would have 
been prepared to vote at the annual meeting 
of the 16th January, 1884, prevented by this 
injunction; that intervener was owner of 
8,147 shares of the stock of defendant; that 
Samuel Willett, a director, is holder of 
seventy shares acquired by intervener from 
WilJett in January, 1883, and the other direc- 
tors only hold ten shares each; that this 
injunction was applied for solely with the 
view of retaining control by the present 
directors of defendant and in the interest of 



petitioners and of the South Eastern Railroad, 
and for the purpose of defeating the rights 
of intervener and other creditors by prevent- 
ing the annual meeting of the 16th January, 
1884. Conclusions are accordingly. 

John Cassie Hatton also intervened and 
presented a petition with similar conclusions 
as owner of 965 shares and 38 bonds. 

Peir CuBiAic. The evidence shows that 
Barlow has over 7,000 shares, Hatton has 
965 and 38 bonds. The petitioners have ad- 
vanced $1,400,000 under the agreement set 
forth. There is no proof of Barlow's shares 
being pledged in the ordinary sense. The 
petitioners have no privilege or lien upon 
them. Barlow promised to hold them as 
trustee for petitioners, but specifically re- 
served the right of voting^ on them. He is 
insolvent and there are attachments out 
against him. The prayer of the petitioners 
is that the status quo be preserved till 14th 
July next Should the Court grant this? 
See Kerr on Injunctions, edition of 1867, p 
541, cap. 23 ; Raiherskme v. Cooke, 16 L. R, 
Equity Cases, p. 301, remarks of Malins, V. C. 
This case suggests what should be done here. 
If the meeting took place for the election of 
office-bearers, and they were elected, and 
mischief was apprehended, the court or judge 
pending suit might appoint a sequestrator 
who would hold for all If Barlow were in- 
solvent, petitioners would rank like ordinary 
creditors. The shares do not appear to be 
theirs, but the creditors' generally. 

My conclusion is that it is not reasonable 
to tie the hands of all interested for six 
months to come from the mere apprehension 
that if the usual meeting took place some- 
thing may be done disadvantageous to peti- 
tioners, who appear to be only ordinary 
creditors. The hands of one set of share- 
holders would be tied up for the advantage 
of another section. If there are contending 
interests, they will be preserved during the 
litigation by the appointment of a receiver 
or sequestrator, which will be fairer than the 
course now sought to be adopted. The 
petition will be dismissed, the interventions 
maintained, and the injunction dissolved. 

(yHaUorarif Q.C, for petitioners. 

/. L. Morris, for intervener. 

Qeoffirion, counsel 
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THE LATE SIR JOHN B YLES. 

The celebrated author of " Byles on BiUs /' 
formerly a judge of the Court of Common 
Fleas, died on the 3rd of February. The 
Latr Journal (London) says :— 

"The career of Sir John Byles was that of 
a most successful advocate at the bar, and 
a very learned lawyer as barrister and judge 
in one branch of legal study. ^ Byles on Bills' 
for accuracy and clearness is among the best 
law books in the English language. Lawyers 
and judges have for years turned to it for 
information with absolute confidence. It is 
not too much to say that without it the codi- 
fication of the law of bills of exchange would 
have been impossibla Sir John Byles took 
an interest in this book up to a very few 
weeks before his death. A question whether 
its copyright had not been infringed was re- 
ferred to him to decide whether any and 
what proceedings should be taken. We 
believe the matter was amicably arranged, 
but the incident is curious as showing that 
one of his last acts was in vindication of the 
book which in the future will be his chief 
title to fame. Sir John was thirty years of 
age before he was called to the bar, and up 
to that he had been in business. His busi- 
ness experiences, perhaps, suggested to him 
the production of a book on one of the most 
important branches of commercial law. The 
success of the book still further determined 
the bent of his legal studies and practice. He 
became a good commercial lawyer, but he 
never gained any great reputation in other 
branches of the law. His mind wanted that 
breadth and clearsightedness which are es- 
sential to the Intellectual equipment of a 
great lawyer, who is to lay down propositions 
of universal application. He will never take 
tbo place filled by James, Willes or Jessel, 
but will always be known as Byles on Bills, 
a result to which the ' artful aid' of allitera- 
tion conduces. Many are the stories told of 
Sir John Byles when at the bar and on the 
bench. His horse figures in several of them. 
When he was at the bar he had a horse, or 
rather a pony, which used to arrive at Song's 
Bench Watt every afternoon at three o'clock. 
Whatever his engagements, Mr. Byles would 
manage by hook or by crook to take a ride, 



generally to the Begent's Park and back, on 
this animal, the sorry appearance of which 
was the amusement of the Temple. This 
horse, it is said, was sometimes called ' Bill' 
to give opportunity for the combination 
' there goes Byles on Bills ;' but if tradition 
is to be believed, this was not the name by 
which its master knew it He, or he and his 
clerk between them, called the horse * Busi- 
ness ;* and when a too curious client asked 
where the Serjeant was, the clerk answered 
with a clear conscience that he was * out on 
Business.' When on the bench, Mr. Justice 
Byles' taste in horseflesh does not seem to 
have improved. It is related of him that in 
an argument upon section 17 of the Statute 
of Frauds he put to the counsel arguing a 
case, by way of illustration. * Suppose Mr. 
So and So' he said, ' that I were to agree to 
sell you my horse, do you mean to say that I 
cotdd not recover the price unless,' and so on. 
The illustration was so pointed that there 
was no way out of it but to say, * My lord, 
the section applies only to things of the value 
of 10^,' a' retort which all who had ever seen 
the horse thoroughly appreciated. Instances 
of his astuteness in advocacy were numerous. 
His mode of winning cases was not by carry- 
ing juries with him by a storm of eloquence, 
or cross-examining witnesses out of court, 
but by discovering the weak point in his 
adversary's case and tripping him up, or by 
the nice conduct of such resources as his own 
case possessed. On one occassion he was 
retained for the defendant with Mr., after- 
ward Mr. Justice, Willes, whom he led at the 
bar, but who was afterward his senior in the 
Court of Common Pleas, in a case of some 
complication tried before Chief Justice Jervis. 
At the end of the day (Saturday), Mr. Byles 
submitted that there was no case, and the 
judge rose to give his decision next week. 
In the interval Willes asked Byles why he 
did not take a particular point which both 
had agreed in consultation to be fiettal to the 
plaintiflfs case. 'I left that to the chief 
justice,' said Byles; 'I led up to it, and 
walked round it, so that he cannot miss it, 
but if I had taken it he would have decided 
against us at once.' And so it proved, for on 
Monday morning the chief justice gave an 
elaborate judgment overruling all the points 
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taken, bat nonsuiting the plaintiff on a 
ground which he said he was astonished to 
find had not been taken by either of the 
very learned counsel for the defendant, but 
which in his opinion was conclusive. In 
another case Byles was for the plaintiff, and 
Edwin James for the defendant, in an action 
on a bond tried before Chief Justice Tindal. 
Byles was a long time in opening his case 
and examining his witnesses, until the chief 
justice became restless. Still more restless 
was Edwin James, who wanted to go else- 
where. Byles, seeing his impatience, whis- 
pered to him, *give me judgment for the 
principal, and I will let you off the interest' 
Accordingly a verdict was taken for the plain- 
tiff for the amount of the bond without 
interest Afterward Edwin James asked 
Byles why he had foregone the interest? 
'You need only have put in the bond,* 
said he, *and you would have had both.* 
'That was just the difficulty,* said Byles, 
' the bond was not in court' In those days 
adjournments were not so easily granted as 
now, and in any case the costs of the day 
would have exceeded the interest A repu- 
tation for successes like these made Byles a 
formidable adversary. On one occasion at 
Norwich he had for an opponent a counsel 
whose strong point was advocacy rather than 
law. Byles, who was for the defendant, 
went into the court before the Judge sat, and 
in the presence of his opponent he called to 
his clerk, * What time does the midday train 
leave for London ?* * Half-past twelve, sir.' 

* Then mind you have everything ready ; and 
meet me in good time at my lodgings.* 
' But, Serjeant,' said the plaintiff 's counsel, 

* this is a long case; it will last at least all 
day.' * A long case !' said Byles ; * it will not 
last long; you are going to be non-suited.' 
The advocate, who stood much in awe of his 
opponent's legal skill and knowledge, spoke 
to his client The result was that the case 
was settled for a moderate sum, and Mr. 
Byles caught his train. 

Mr. Justice Byles was a strong Tory, and 
had a horror of Judicature Acts, the fusion 
of law and equity, and other modem inno- 
vations which were floating in the air in 
1873. He declared that he would not remain 
an hour longer on the bench than his fifteen 



years. On the first day <rf Hilary Term, 
1858, he took his seat on the bench of the 
Court of Common Pleas, and on the first day 
of Hilary, 1873, his resignation arrived. The 
moment was inconvenient for the ai^int- 
ment of a new judge, but the judge could not 
resign before, and he would not wait a mo- 
ment Of his career on the bench it ia enough 
to say that he was acute, courteous, and up- 
right, as he was kindly in private life. His 
name is not connected with many great deci- 
sions, but he took part in tb^i^ase of CharUon 
V. lAngB^in which it was decided that women 
did not obtain Parliamentary votes by the 
representation of the people act, 18G7, in vir^ 
tue of the new franchise conferred on ' every 
man.* His judgment is an example of his 
rather quaint and old-fashioned judicial styla 
' No doubt,' he says, ' the word nian in a 
scientific treatise on zoology or fossil organic 
remains would include men, women and 
children as constituting the highest order of 
vertebrate animals. It is also used in an 
abstract and general sense in philosophical 
or religious disquisitions. But in almost every 
other connection the^word man is used in 
contradistinction to women. * * * Women 
for centuries have always been considered 
legally incapable of voting for members of 
Parliament, as much so as of being them- 
selves elected to serve as members. In addi- 
tion to all which, ^we have the unanimous 
decision of the Scoich judges. And I trust 
their unanimous decision and our unanimous 
decision will forever exorcise and lay this 
ghost of a doubt, which ought never to have 
made its appearance.' The following anec- 
dote is also floating around: — A learned 
counsel on one occasion was pleading a caose 
before Sir John Byles, and made a quotation 
from a work, * which,' said he, * I hold in my 
hand, and is commonly called 'Byles .on 
Bills.' Sir John Byles: Does the learned 
author give any authority for that state- 
ment? Counsel, referring to the work : No, 
my lord, I cannot find that he does. Sir 
John Byles : Ah ! then do not trust him ; 1 
know him welL" 
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JUDGES AND RAILWAY PASSES. 

The Amtriran Law Rfiview is disposed to 
take exception to our passing reference to 
the application of Lord Coleridge's entei> 
uinere for railway passes in Canada, and 
appears to find a jnstification in the fact that 
the passes wore solicited by Mr. Vanderbilt's 
!»on-in-law. "He was asking for something 
"which is regarded as a thing of decent 
"custom in the United States." We are 
ready to make due allowance for that, though 
many might be inclined to say that asking 
for Bomething without a quid pro quo is 
ratlier a thing of 'indecent' custom,— "a 
nwtom more honoured in the breach than 
the obsen^ance "— more especially by per- 
son.s of elevated rank or distinguished 
pomtion. It is the asking or solicitation that 
we object to. We are perfectly willing to 
admit that it would have been a graceful 
compliment on the part of Canadian railway 
managers to have tendered to his lordship 
and his hosts the free use of their lines, just 
as they are now tendering the free use of 
their roads to the entire British Association 
which is to visit us this summer. But this 
« by the way. On the main point our con- 
temporary goes quite as far as we do. " It is 
•* difficult to see how any judge, with a proper 
*' sense of what becomes his office, and with 
" a proper feeling of self-respect, can sit in 
** judgment between a railway company and 
*' a private person with an annual pass of the 
'* railway company in his pocket" A pass 
i«. in fact, often a much greater interest in 
dollars and cents than the interest which 
a jnd^ has in a suit against a corporation in 
vlii<'h he happens to own a few shares ; and 
yet in the latter case he is absolutely dis- 
qualified. 



A PARALLEL CASE. 

The same journal, in another article, affords 
Ds tliat wretched sort of consolation which 
i< to be extracted from the knowledge th t 



the condition of others is as bad or, indeed, 
worse than our own. Quoting our remarks 
anent the Montreal Court House, thQ Law 
Review says :— " If Montreal is tired of her 
Court-house, she can have ours. We have 
one in St Louis that we would willingly 
swap for almost any other that we know of. 
Its stone floors reok with filth like a hog-pen. 
Multitudes of filthy tramps sloop in its 
corridors and under its porticos from early 
spring till late autumn.. We have counted 
as many as thirty at one time around and 
behind the pillars facing on Fourth Street 
Tlie police commissioners claim that they 
have no jurisdiction to abate it 0\^erworked 
judges going from their chambers at night, 
stumble over these drunken tramps snoring 
in the hall-ways. The police of the Court- 
house building in St Louis is in the hands 
of the City Government Its condition as 
regards cleanliness would be a standing 
municipal disgrace, if anything could disgrace 
as filthy a city as St Louis. The Court-house 
watch should have the aid of a fireman's 
hose, for the double work of clearing out the 
tramps and washing out the filth." All this 
is a wretched solace for our own discomfort, 
though, by the way, we are filled with sur- 
prise to learn that such is the condition of 
things in that favoured land to which all 
good Canadians betake themselves, and 
where they prosper. As we anticipated, 
there has not been a particle of improvement 
at Montreal, notwithstanding the remarks of 
Chief Justice Dorion and Mr. Justice Johnson. 
We cannot imagine what ivouM make an 
impression. We have a sheriff and a doputy- 
sheriff, and a special deputy-sheriff, and an 
army of subordinates and care-takers feeding 
at the public crib. Possibly if some of these 
gentlemen were sent to gaol for a time there 
might be a faint ripple on the slough of 
indifference and apathy. 



PUBLIC LIBRARIES. 
Notwithstanding the Fraser bequest, Tor- 
onto after all has inaugurated her public 
library in advance of us. On the Gth of 
March, the fiftieth anniversary of her incor^ 
poration a^ a city, the public free library in 
Toronto wsl» thrown open. The statistics of 
growth in the half century are certainly 
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gratifying. In 1834 the asseesment of 
the new city was only $934,000 ; in 1884 
the aasessment of Toronto is $65,222,950. 
In 1834 the population was 9,200 ; in 1884 it 
is 95,000. In 1882 the " Libraries Act of 
Ontario" was passed. This Act empowers 
municipalities to raise funds for library pur- 
poses to the extent of one-half mill on the 
dollar on the assessable property. In 1883 
the Council put the question to the people, 
and it was decided by a majority of 2,543 out 
of about 8,000 votes cast to establish a public 
library. With such a majority to back them 
the Council at once voted $50,000 towards the 
Bcheme, and purchased the Mechanics' Insti- 
tute at a cost of $21,000. A library board 
was appointed, consisting of the Mayor, three 
representatives from the Council, three from 
the Public School Board, and two from the 
Separate School Board. Mr. Hallam was 
chosen chairman, and submitted a scheme 
as a basis for the establishment of the library, 
and his proposal, after being considerably 
modified before it met with the approval of 
the board, was finally adopted. 



NOTES OF CASES. 

COURT OF QUEEN'S BENCH, 
rin Ghambers.l 

Montreal, March 17, 1884. 
Before Dorion, C. J. 
DoRiON, appellant, and Dorion, respondent 

Factum — Taxation of Costs, 
The rate of two dollars per page allowed by 
'iimgefor cost of printing factums in appeal 
will not he reduced though it he shown that 
the actxud disbursement was less than that 
sum, 
A motion was made for the reduction of 
the item for printing factum, viz., $2 iier 
page. An affidavit was produced that the 
amount actually disbursed therefor was only 
$1 por page. 

Dorion, C. J., held, in accordance with 
p^e^ ious rulings, that the amount allowed for 
this service, viz., S2 per page, could not be 
reduced, though a less sum had boon paid. 
Motion rejected. 
P. A, A. Dorion, for motion. 
PtupnulOf Q. C, contra. 



COURT OF QUEEN'S BENCH. 

QuHBBc, Feb. 8, 1884. 
Monk, Ramsay, Thssibr, Cross & Baby, JJ. 

Gailloux et al (mis en cause in the Court 
below,) Appellants, and Bl-rbau (petitioner 
in Court below) Respondent 
Deterioration of property seized — CCP, 646 

— A handon menL 
The defendant, in making an dhandonmmt, 
reserved buildings constructed by him on 
the property after the plaintiff got his 
mortgage. Held, that the reservation had 
no effect, and that the removal by defendant 
of the buildings while the property teas 
under seizure was a deterioration within 
cap, 646. 
The appeal was from a judgment of the 
Court of Review, Quebec, 30 April, 1883, 
reversing a judgment in Chambers of Bour- 
geois, J., at Three Rivers, 8 February, 1883. 

The judgment in chambers was as fol- 
lows : — 
" Nous, floussign^, etc., 
'* Consid^rant que rimmeubie saisi en oette 
cause et d^rit & la dite requite du dit de- 
mandeur, a 6tA d^laiss^ en cette cause par 
le dit d^fendeur, sous la reserve des bfttisses 
^rig^ par le dit d^endeur sur le dit im- 
meuble, et que le dit demandeur a accepts le 
dit d^laissement, et a fait nommer un cora- 
teur au dit d^laissement ; 

'^ Consid^rant que le dit immeuble a 6t^ 
saisi sur le dit curateur, et que le sh^rif ne 
pouvait pas vendre sur le dit curateur, plus 
qu'il a 6t^ d^laiss6 par le dit d<^fendeur ; 

"Consid^rant que le tiers non tenu pei^ 
sonnellement qui d^laisse a le droit de re- 
clamer ses impenses et ameliorations utiles 
et n^cessaires faites par lui sur rimmeubie 
d^laiss^, et que ce droit pent s'exeroer par 
Tenlevement de telles impenses et ameliora- 
tions, si cet enlevement pent se faire sans 
d^grader rh^ritage ; 

"Consid^rant que les bAtisses que le dit 
d^fendeur a enlev^es etaient des impenses 
par lui faites sur le dit immeuble, et qu'il 
s'etait r^serv^es par son acte de d^luisse- 
ment; 

^' Consid^rant que le dit immeuble est 
borne d'un cOte d un immeuble appartenant 
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aa dit d^endeur; que le demandeur, dans 
sa dite requite, ne fait pas voir quelle cl6ture 
le dit ddfendeur a enlev6e, ni que la cl6ture 
enlevfe par le dit d^endeur ne faisait pas 
partie de rimmeuble du dit d^fendeur bor- 
nant oelui qui a 4t^ saisi et vendu en cette 
caose; 

"Renvoyons la dite requite du dit deman- 
dwu" centre lee dits mis en cause, avec d^ 
pens," etc. 

The following was the judgment in Review 
(Stoait, Casault and Caron, JJ.) :— 

"La Gout, etc 

'^Gonsid^rant que le requ6rant all^e 
dans sa requite que le d^endeur et les mis 
en canse ont, le jour de la vente judiciaire 
en oette cause de Timmeuble d^crit dans la 
dite requite et saisi en cette cause, entre 
trois et huit heures de ravant-midi, d^moli 
et enlev6 I'^urie et les latrines construites, 
et partie des cl6tures ^rig6es sur le dit im- 
menble^et les ont transport^es sur Templace- 
ment Yoifiin, en la possession du d^endeur; 
que ces d^adations ayant eu Teffet de le 
priver du peiement de sa cr^ance hypoth^ 
caiie Bur cet immeuble, il demande en con- 
s^uenoe que le dit d^endeur et les mis en 
cause Boient emprisonn^s suivant la loi ; 

"Consid^rant que les mis en cause, par 
leor r^ponse & oette enqudte, disent qu'ils ont 
travaiU^ & I'enldvement de ces bdtisses do 
lx>nne foi et comme les ouvriers du d^en- 
dear, lequel plaide qu'en d^laissant en jus- 
tice le dit immeuble, il en a excepts les 
b&tisses; 

"Consid^rant que le dit immeuble a 6t6 
d^laiss^dans T^tat oH il ^tait alors, etque 
rhypoth^ue du demandeur et requ^rant 
B'^tendait 4 tontes les ameliorations sube^ 
qnentes; 

"Gonsid^rant que le d^fendeur apr^ son 
dit d^laissement, n'avait pas d'autre recours 
poor Be faire remboupser de ses impenses et 
am^orations que de fiedre opposition sur les 
denieis provenant de la vente de cet im- 
meuble ; 

" GonBiderant que le tribunal de premiere 
instance, le 16 mars 1882, en d^larantcet 
immeuble bypoth^u^ au paiement de la 
somme mentionn^e en la declaration du de- 
mandeur et requ^ant, et en ordonnant la 
vente en justice, r^rva au d^&ndeur son 



recours pour le remboursement de ses dites 
impenses et ameliorations sur les deniers k 
provenir de la vente ordonn^e de cet im- 
meuble, et qu'il n*y a pas eu d'appel de ce 
jugement ; 

"Consid^rant que le requ^rant a prouv^ 
les allegations essentielles de sa requite, et 
que le defendeur et les mis en cause ne 
pouvaient faire aucune degradation quel- 
conque sur le dit immeuble saisi, ci peine 
d'emprisonnement pour un terme n'excedant 
pas six mois ; 

"Considerant que les moyens invoques 
par le defendeur et les mis en cauBe ne sent 
pas fondes ; 

"La Cour casse et annule le jugement 
rendu le 8 fevrier 1883, et procedant ci rendre 
le jugement que le dit tribunal inferieur 
siegeant d, Trois-Rivi^res aurait dt rendre ; 
declare le defendeur, J. Bta Gailloux, et les 
dits mis en cause, Feron, VaiUancour et 
Cloutier, coupables d'avoir degrade ot dete- 
riore le dit immeuble alors sous saisie, au de- 
triment du requerant et demandeur, et le 
dit defendeur Gailloux et les dite mis en 
cause Feron, VaiUancour et Cloutier, sont en 
consequence condamnes k etre emprisonnes 
dans la prison commune du dit district de 
Trois-Rividres, pendant I'espace d'un mois, 
et le dit defendeur et les mis en cause sont 
condamnes conjointement et solidairement k 
payer les depens, etc., {dissentUmte Vhon. juge 
Casault)." 

Ramsay, J. (for the majority of the Court) :— 
This is a rule or a petition for a contrainte 
par corps against the appellants for deteriora- 
tion of property under seizure, (646 C.G.P.). 
The appellants contend that they are not 
liable, that the deterioration which is not 
denied, was not of property under seizure. 
It is therefore contended, that he might be 
taken by capias to answer the damages if 
the deterioration amounted to the extent 
of $40, but that he is not contraignahle par 
corps. The system of the appellante is not 
wanting in ingenuity. The appellant Gail- 
loux was sued hypothecarily and he made a 
dilaissement of the property in the following 
form: 

" Le defendeur declare qu*il deiaisse la pro- 
priety pour laquelle il est poursuivi hypothe- 
cairement en cette cause, moins les bfttisses 
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dessus construites, les dites bdtisses ayant 
6i6 par lui conetruitee post^rieurement k 
rhypoth^que consentie au demandeur par 
les dits Antoine Menan^on et Napotou 
Menangon, moins aussi un passage & ^tre 
prig, du cote nord-est du dit terrain, do hult 
pieds de front, mesure fran^aise, sur la pro- 
fondeur du dit terrain, le droit k un tel pns- 
sago ayant 6t6 acquis au d^fendeur par bons 
titres ant^rieurement & Thyi^tliequo du de- 
mandeur en cette cause. 

"Trois-Rivi^rcs, 11 juin 1880. 

J. Btr Gailloux, 

Ddfondeur. 
(Contre-signe), Dumont & Dumont, 

Procr8.du d^fndr." 

A curator was named to the dilaissement 
on whom the property was seized and sold, 
the plaintiff being adjudicatmre. The morn- 
ing of the sale, at a very early hour, the ap- 
pellants demolished the outrbuildings and 
fences, and carried them off. Appellants 
argue that the seizure could only be for what 
the curator had got by the dSlaissf merit, ih&t 
he only held the land and not the buildings, 
and consequently that in destroying the build- 
ings he was not deteriorating the land. 

I presume there is much force in this argu- 
ment It succeeded in the Court of first 
instance, it divided the Court of Review, but 
the majority of this Court is of opinion that 
. he decision in Review is correct With all 
deference to the opinions of the learned 
judges who dissent, we cannot adopt the view 
that a reservation in a dMaissemmtj which is 
absolutely null, should produce so remark- 
able an effect as to detach the buildings and 
fences from the land, so that the land Bhould 
1» seized and the buildings and fences 
not It is said that the sheriff sold the land 
T^ithout buildings, and therefore, it is to 
1)0 presumed, that at all events the appel- 
lants were not within the mischief of the 
article, and that therefore they should not be 
subjected to the penalty. The omission to 
mention buildings in the Sheriff's advertise- 
me^its does not alter what is sold. It is a 
description of a quality of the property, 
and not of the property itself. 

In addition to this, it may be said, that the 
fences were taken, and there was no attempt 
to reserve them in the dilaisscment. The 
appellant's excuae is therefore insufficient 



It will be well for people to miake up tlieir 
minds to this, that legal quibbling is a very ex- 
pensive mode of extricating themselves from 
difiiculties, and that the most expensive 
form of quibbling is that by which it is 
sought to cover up attempts to obtain justice 
by violence. The judgment of the Court of 
RoNiew is therefore confirmed w^ith costs. 

Our attention has been attracted to an 
error of narrative of the proceedings in the 
judgment in Review. It is said that the 
judgment appealed fi¥)m was " rendu par la 
Cour Sup^rieure si^geant dans le district 
des Trois-Rivitires," instead of " par un juge 
de la Cour Sup^rieure si^geant en cbambre 
dans le district des Trois-Rivit^res," etc This 
correction will be made in the draft of the 
judgment to be rendered by this Court 

Tebsihr and Baby, JJ., dissented. 

Judgment of C. R. confirmed. 

jE. Oirin, for appellants. 

Dumont i Dumont, for respondent 

COURT OF RE\TEW. 
Montreal, November 30, 1883. 
Before Torrance, Rainvillb & Mathibt, JJ. 
Dupuis V. BouviBB. 

Petitory action against tenant — Pleading — 
a a 1618. 

1. The tenant med in a petitory action it not 

entitled to ask for the difimisiil of the action, 
but onlv that he be dismissed from the 
cause vmen the lessor declared by him htu 
been brotight in, 

2. The indication by the tenant of the name of 

hit lessor should be by preliminary pka, 
and not by a peremptory exception. 

The case was inscribed by the defendant, 
in review of a judgment of the Superior 
Court, Iberville, Chagnon, J., May 30, 1883. 

Rainvillb, J. L'action est p^titoire. Ijb 
demandeur all^gue qu'il a acquis la propriety 
revendi(iu6 de Wm. Vanvliet par acte du 16 
avril 1881 ; que le dit Vanvliet lui a livr^ la 
possession et qu'il I'a gard^ jusqu'au 28 mai 
1882, jour oil le d^fendeur par force et ill^ga- 
lement, so serait empar^ de cette propri^t^. 

Par son acte d'ac«4uisition Vanvliet a 
declar^' que cette propri^t^ lui appartenait 
pour I'a voir acquise de T. Arpin par acte du 
30 decembre 1872, dumont enregistr^ 

A cette action le d^endeur a plaid^ : 

lo. Par une defense en droit ; 

2o. Par une exception p^remptoire. 
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La d^Senee en droit invoque trois raisons : 

lo. Parcequ'il n'appert pas par la dMara- 
tion qno le nomm^ Vanvliet fiit au temps de 
h dite vente propri^taire de la terre reven- 
(iiquee: 2a Parcequ'il n'appert pas par la 
<!rcIaration que le demandour est propri^taire 
(le la dite terre ; et 3o. (la raison banale) 
PaPccH^ue les all^ations de la declaration ne 
justifient pas les conclusions prises en icelle. 

Par son exception p^remptoire le d^fen- 
tieur all^gue qu*il est faux qu*il se soit em- 
par^ forc^menty par malice et de mauvaise 
foi de la propri^t^ en question ; qu'il oocupe 
la dite propriety depuis le 28 mars 1882, mais 
i titre de fermier seulement, et non comme 
propri4taire, en vertu d'un bail que lui aurait 
consonti un nomrn^ Fr^^ric Lefebvre, de 
Williamstown, dans PEtat de Massachusetts, 
(Bail : Barrettc, N.P.,) lequel dit Lefebvre se 
pr^'tendait proprietaire et possasseur de la 
dite propriety depuiH plus de sept ans. 

Que le demandeur cbnnaissait, avant d*in- 
slitner son action que le d^endeur n'occupait 
la propriety en question qu*4 titro de fermier 
du dit F. Lefebvre. 

Que lo demandeur par action port^ devant 
la cour de Circuit avait poursuivi le 3 avril 
1>S2, un nomm6 Edouard Lefebvre qu'il pr6- 
l»ndait ^tre son locataire, et en mt^me temps 
la present d^fendeur pour les faire condam- 
ner & <U^uerpir. Cette action a 6t6 intentee 
8«jus Tacte des locaU urs et locataire^. 

QirA cette action lo d6fendeur Bouvior 
I'laifla, invo<iuant son bail de F. I>efebvre, ot 
que ju}!ement intervint maintenant son ex- 
'.option et renvoyant Paction quant & lui. 

t^u'il r^ulte de cola quo le demandeur con- 
naissait que le d^fendeur n'occupait qu'4 titre 
<io fermier, et que la pr^nte action n'aurait 
pas (Id 4tro dirig<$o centre lui. Et il conclut 
au renvoi de Paction avec d^pens. 

A cette exception le demandeur a produit 
line n'ix)n.se en droit bas6e8ur le principe que 
lo defendour invoquant sa detention pr^cairo 
ne peut pas concluro au renvoi do Paction, 
mais Sieulement sa mise hors de cause. 

Le demandeur a produit aussi une r^ponse 
Bp^iale alleguant certains faits. Sur r^plique 
en droit oes allegations ont ete retranchees 
sur le principe que c'^tait une allegation de 
faita nouveaux. (Je crois que oe n'etait 
qu'une inutile repetition de faits aliegues 



dans la declaration). Dans tons les cas nous 
n'avons pas & nous en occuper. 

Par sa reponse speciale le demandeur a 
aliegue que le defendeur possedait comme 
proprietaire : que son bail etait simuie et 
fait pour couvrir sa possession frauduleuse. 

Par un jugement interlocutoire la defense 
en droit du defendeur a ete renvoyee, et sur 
la r6ponse en droit du demandeur & Pexcep- 
tion du defendeur, prouve avant faire droit 
a ete ordonnee. • 

Par le jugement final Paction a ete ren- 
voyee pour les raisons suivantes : 

la Parcequ'il est prouve que le defendeur 
ne possedait qu'i titre de fermier et que son 
bail n'etait pas simuie. 

2o. Farceque le demandeur connaissait 
par suite des faits qui lui avaient ete de- 
nonces dans Paction en expulsion, que le 
defendeur ne possedait qu'i titre precaire. 

3o. Parcequ'en loi un locataire ne peut pas 
repondre tl telle action, et que de fait le dit 
defendeur "en produisant son titre de hail 
" mns attaquer lefond de la demande pHitmre 
" et en conclvant au renvoi de Vaction, attendu 
" la connaissance qu^avait le demandeur de 
" tel titrcy n^a pas excipi du droit d^auiruiJ* 

Le demandour soumet ce jugement & la 
revision de cette cour, et il admet qu*il a failli 
de prouver sa reponse speciale & Poxception 
du defendeur, savoir qu'il fdt un detonteur 
animo domini, et il a admis & Pargument que 
le defendeur n'etait qu*un detenteur precaire. 
Mais 11 pretend que la cour n'aurait pas dti 
renvoyer son action : que le jugement aurait 
dt lui donner Poccasion et le temps de mettre 
en cause le locate ur F. Lefebvre, indique par 
le defendeur. 

Pour decider ce point il s'agit d'interpreter 
Part 1618 de notre Code QviL " Le loca- 
** taire, dit cet article, sur toute action portee 
" centre lui concemant la propriete & lui 
" louee, peut domander conge de la demande 
'' en faisant connattre au poursuivant le nom 
** de son locateur." 

Mais quand et comment peutril demander 
sa mise hois de cause ? Et d'abord quand 
peut-il faire cette demande ? 

Pothier qui a traite cette question dans 
deux de ses differonts ouvrages, semble 
enoncer une opinion differente dans chacun. 



94 



THE LEGAL NEWS. 



D&ns son traits 8ur le " domaine de pro- 
pri6t6" il s'exprime dans ces termes : — 

" Le propri^taire qui a perdn la possession 
" d'une chose, doit donner Taction en reven- 
" dication contre oelui qu'il trouve en posses- 
" sion de oette chose." 

" Mais lorsque le d^tenteur indiqne le nom 
*' et la demeure de oelui dont 11 tient (A ferme, 
" etc.) le demandeur doit assignor la per- 
'' Sonne indiqu^ £t aprhs que oelui de qui 
" le fermier tient Th^ritage a iU mis en cause, 
" et qu^il a pris lefait et cause de son fermier, 
" ce dernier doit ^tre mis hore de cause." 

Bugnet, en sa note sur ce passage, dit : 

" L'Art 1727 du Code Civil contient Tap- 
" plication du mdme principe." 

9 Pothier, No. 298, Ed. B. p. 205. 

Mais dans son traits du louage il semble 
exprimer une opinion contraire et indi- 
quer une procedure un peu difil^rente. Si le 
fermier ou locataire, dit-il, est assign^ par 
un tiers sur quolqu'une de ces actions (reven- 
dication, etc.), il n'est pas oblige de d^fendre : 
il n'a pas m^me quality pour le faire : il n'est 
oblig^ qu'A indiquer au demandeur laper- 
sonne de qui il tient Th^ritage, et sur oette 
indication, il doit 6tre renvoy6 de la demande 
et le demandeur renvoyi d se pourvoir contre 
oette personne. 

4 Poth. Louage, No. 91, Ed. B. p. 38. 

Tons les auteurs sont d'opinion quele loca- 
taire n'est pas oblige d'appeler en cause son 
locateur : c'est au demandeur & agir, sur Vin- 
dication qui lui est faite. 

Merlin Rep. Va Garantie, { 1. 

Rapon Arrfite, Liv. 11, T. 4, No. 18, p. 658. 

Charondas, Liv. 3, ch. 1, p. 192. 

1 Jousse, Ord. de 1667, Tit 8, Art 1, p. 74. 
La mtoe doctrine pr^vant sous le C. Nap. 

Art 1727. Le locataire pent demander le. 
8a mise hors de cause, ou 2a roster en cause 
et appeler en garantie son propri^taire. 

2 TropL Louage, Art 1727, No. 266 A 269. 
Et Aubry & Rau ^nonoent Topinion que 

" le locatairo pent ^tre mis hors de cause s'il 
" Texige, encore que son locateur refuse de 
*' prendre son fait et cause." 
. 4 Aubry & Rau, a 366, note 28, p. 480. 8. 
V. 37, 1, 134. 



On voit par U que la question de 1a ffMe 
hors de cause n'a ^t^ resolue qu'aprte que le 
locateur eut ^t6 appel6. Mais le locateur 
avait ^t^ appel^ et quoiqu'il ne vonlut pas 
prendre le fait et cause de son locatfdre le 
demandeur pouvait se faire declarer propria 
taire contradictoirement avec lui, puisqn'il 
ne contestait pas sa quality de bailleur et con- 
s^uemment de possesseur animo domird .- et 
alors la mise hors de cause du locataire 6t&it 
juste et Equitable et ne^utlut entrainer 
aucune oons^uenoe £&cheuse pour le de- 
mandeur. 

Mais, supposez que sur la simple d^oncia- 
tion du locataire et mdme sur preuve, la oonr 
mette oe locataire hore de cause et d^bonte 
le demandeur de son action, oe dernier n'anra 
plus d'autre remMe qu'une action contre le 
locateur. Cost alore que surgit la difficulty : 
Ce locateur va plaider qull n'estpas locateur, 
ni possesseur, que la preuve faite par son 
pr^tendu locataire est fausse et que le juge- 
ment dans tons les cas n'est pas chose jug^ 
A son ^ard. Alors que devra faire le deman- 
deur? Appeler le locataire en garantie? 
Evidemment Mais alors quel circuit d*ac- 
tions ! Ne vaut-il pas mieux suivre ropinion 
de Pothier telle que formula dans son traits 
du domaine de propri^t^, et dire que le ddfen- 
deur locataire ne pent obtenir sa mise hors 
de cause que lorsque le demandeur a appel^ 
en cause le locateur indiqu4 Si le locateur 
nie dtre locateur, alors sur simple d^oncia- 
tion de cette d^ense au locataire il sera 
oblige d'y r^pondre. Et oe n'est qu'aprte 
qu'il Taura fait rejeter qu'il pourra demander 
sa mise hors de cause ; car ce n'est qu'alors 
que le demandeur sera en position de faire 
juger sa demande contre le veritable posses- 
seur. 

Et si sur cette indication du locataire le 
demandeur n'agissait pas pour mettre en 
cause la personne indiqu^, ce locataire pour^ 
rait faire fixer un d^ai pendant lequel le 
demandeur devra faire cet appeL 

Dans la pr^sente instance le demandeur a 
contests la declaration du d^endeur quMl 
n'^tait qu'un locataire: il a failli sur oe 
point, et Pindication du d6fendeur du nom de 
son locateur est pr^um^ vraie et oblige le 
demandeur A appeler en caoae oe locateur 
indiqu4 
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Le demandeor avait ^yidemment le droit 
de £Edre oette coiite8tation,et parcequ'il a failli 
dans sa preave 11 ne peut pas dtre plac^ dans 
nne plus manvaise position que b'II eut 
accepts oette d^laration dn locatairo comme 
vraie. Le jugement la d^lare vraie et voiU 
toQt Mais le d^endeor n'a pas demand^ sa 
xnise hois de cause : il a produit une excep- 
tion p^remptoire par laquelle il demande le 
d^bout^ de Taction : il a en consequence 
plaid^ au fond. 

Le demandeur a r^pondu en droit & cette 
exoBption: la cour de premiere instance a 
renvoy^ oette r^ponse en droit et maintenu 
I'exoeption sur^^ droit, et sur le fait 
prindpalement sur la raison que le deman- 
deur connidssait le titre en vertu duquel le 
d^endeor poss^dait, en autant qu'il le lui 
ayait d^nonc^ dans xme action pr^c^ente. 

Je crois ce jugement erron^ en loi. Cette 
d^nonciation ou indication du nom du loca- 
teur par le d^endeur locataire ne doit pas se 
faire par une exception au fond : elle ne peut 
afiecter en rien le fond du litige. Elle doit 
se fiure par une exception priliminaire. Cest 
ce que M. le Juge en Chef Meredith a d^cid^ 
en 1876 dans la. cause de Lawlor et Cauchon, 
6 a L R., p. 13. 

JuGB. lo. Que le locataire peut obtenir sa 
mLsehorsde cause, mais qu'il ne peut de- 
mander le renvoi pur et simple de Taction du 
demandeur. 

2a Qn'il doit faire la d^nonciation du nom 
de son locateur in limine litis, par un plaidoy er 
prHiminaire et non par une exception phemp- 
toire. 

Ce jugement a et6 rendu sur une r^ponse 
en droit que la cour a maintenue, A une ex- 
ception phemptoire, 

Voir26L.C.J. 213,adeR. 

Mais dans la cause actuelle, il y a plus 
encore, c^est qu'avant d'avoir fait sa d^non- 
(iation du nom de son locateur dans son ex- 
(xption p6remptoire, le d^endeur avait plaid6 
au /ond par une defense en droit 

The judgment of the Court granted acte to 
the defendant of his declaration that he is a 
tc^nant, and the plaintiflfs anewer-in-law to 
the 'efendant's exception was maintained; 
<x«ts in BoTiew against defendant, each party 
to pay his own costs in the Court below ; one 
montli's delay to the plaintiff to put the lessor 
in the cause. 

Judgment reformed. 

Geoffrim & Co., for plaintiff. 

/• 8, Metder & Beique <k Co., for deft 



COURT OF REVIEW. 
Montreal, November 30, 1883. 
Before Toheancb, Dohhrty & Rainvillb, J J. 
Leslie v. Leslie. 
Will— Legacy — Condition — Absence, 
Where property was bequeathed to a legatee on 
condition that he should pay to the executors 
a certain sum of money v>ithin fitye years 
after the death of testator, and the legatee 
failed to pay the said sum / held, that the 
legacy lapsed, notwithstanding that the 
legatee vxis absent at the time of the testator's 
death, and for more than five years after- 
wards. 
The judgment complained of was rendered 
by the Superior Court, Beauhamois (B^lan- 
ger, J.), April 28, 1883. 

Torrance, J. This was a petitory action to 
recover possession of a piece of land claimed 
by the plaintiflf under a will in the following 
words : " I give unto my nephew David 
" Leslie the front half of the east half of Lot 
" No. 37 of the 1st range of St Anicet, con- 
" taining, &c., to be enjoyed and possessed 
" by him during his lifetime, and after his 
" death to become the property of his heirs, 
** provided he first pay unto the executors of 
" this, my last will and testament, the sum 
** of one hundred pounds currency, to be paid 
" within five years after my death, and allow 
" unto the said Julia Ann Gill and her daugh- 
" tors the possession and enjoyment of the 
" said lot of land, and until he paid the said 
" Maijory Leslie and Julia Leslie the sum of 
'' £30 each ; but I will it to be well understood 
'' that it is my will that if the said David 
" Leslie fail to pay the said sum of £100 
" within five years after my death, that he 
'* shall have no claim whatever in or to said 
" lot of land in virtue of these presents." 

The testator died in March, 1866. The 
plaintifi" was then absent and only returned 
in 1876, and in 1879, offered defendant the 
£100. 

The defendant met the action by pleading 
1st, that more than five years had elapsed 
since the death of the testator and therefore 
the legacy had elapsed ; 2nd, Possession for 
more than ton years as proprietor. 

The judgment complained of dismissed^ 
the action because the £100 had not been 
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offered within the five years stipulated by 
the legacy and because it had not been con- 
signed with the plea. 

The defendant here contends that the 
condition attached to the legacy is only corn- 
minatory and resolutory, and a judgment 
of the Court is necessary to deprive him of it. 
The Court of Review holds lliat the judgment 
was correct. 

Judgment confirmed. 

llohidoux & Fortin, for plaintiff. 

Madaren, IjcH il* Smith, for defendant 



SUPERIOR, COURT. 

Montreal, Mardi 5, 1884. 
Jjefore Torrancb, J. 

CnARBONNKAU, fils CH qxuxh V. GhARBONNBAU, 

phre. 
Procedure — Action hj tutor — C. C. P. 19. 
It ift not necenmry, in an action by a tutor, that 
the namcy and first names of tJie children 
for whom tfie tutor is acting should be set 
forth in the nrit and declaration. 

This was the merits of an exception d la 
forme. 

The plaintiff sued in his quality of tutor to 
tlie minor children issue of his marriage 
with the late Dame Matildo Desjardins, &a 

The defendant filed an exception d la 
forme, on the ground that the writ and de- 
claration did not contain the names and 
first names of the children for whom the 
tutor was acting. 

Per Cvri a m. The description of plaintiff is 
a sufficient compliance with C. C. P. 19 which 
says that tutors plead in their own name in 
their qualities. 

Exception dismissed. 

Comellier for excipient 

W, PrnoFt for plaintiff. 



COUR DE CIRCUIT. 

Montreal, 14 mars 1884. 

Coram Johnson, J. 

Di'RocHER V. Sarault et Lkclairb. 

Frais du gardicn sur execution — Art. 562, C.P.C. 

Jas detnandour afait ex^cnitcr son jugemont 

centre liidefcnderesse. Cette dorniere dtait 

absente de sa maison ot n*a pu offrir un 

gardien, et Thuissier 0. Daoust a nomm6 O. 



Leclaire, gardien d'offioe. Ce dernier enleva 
les effets et les transporta A son domicile. 
La d^^fenderesse pr^-senta une requite pcnir 
la nomination d'un gardien de son choix, la- 
quelle fut accord^, le premier gardien myant 
ddment regu avis de la presentation de cette 
requcfte. J ugement fut signifi^ au dit L^ckdre 
ot ^ Thuissior Daoust Ces demiers refas^rent 
d'obtomp^^rer au jugement, all^guant qu'an 
pr^alable les frais de garde devaient etre 
pay^. La d^fenderesse fit ^maner une rtgle 
centre le gardien et Thuissier. 

M. Datid, pour les mis en cause, pretend 
que le nomm6 Leclaire a droit de garder les 
effets saisis conune garantie de ses frais de 
garde. 

M. Lareau, pour la requ^rante, r^pond que 
le jugement ordonnant la nomination du 
nouvoau gardien n^impose pas cette charge i 
la d^fenderesse ; et,en second lieu, le gardien 
n'a d'autre rocours que centre la personne 
qui Ta employee, le demandeur. Cette siu>ie 
est contests par une opposition afin d*an- 
nuller qui parait bien fond^ 

Vide Arts. 562 et 568, CP.C. ; Art 1825 C.C 

Pothier, D^p6t Nos. 92 et 96 ; L^al News, 
vol. 3, p. 86. 

La CouR declare que les pretentions du 
gardien et de Thuissier sent sans fondement, 
et la r^gle est d^clar^ absolue. 

Lareau d- AUard, avocats de la requ^rante 
pour r^gle. 

David ti* Laureiideau, avocats des mis en 
cause. 

GENERAL NOTES. 

Mr. Buckle has been appointed the new editor of the 
Timet. Mr. Buckle is but a young editor, being only 
about thirty years of age. There was, however, an 
adminible preoedent* Mr. Delane on snooeeding to 
the post had not reached his twenty-fifth year. A 
return of the age of editors would be extremely inter- 
esting reading. Take the great dailies. Mr. Mudford. 
of the Stamiard ; Mr. Hill, of the Dailv New* / Mr. 
Edwin Arnold, of the Teltgraph^ are we believe m the 
" fifties," as are Mr. Button, of the Spectator^ and Mr- 
Frederick Greenwood, ot the tSV. Jamet' Oazette, and 
Mr. Bumand. of /*unrh. On the other hand, Mr. Pol- 
lock, of the Saturday Hevine, is on the right side of 
thirty-five. 

The cost of promoting bills in the Britifih Parliament 
is enormous. From returns moved for last year oar 
English exchanges learn that the railway comiMinic< 
(alt bough forty have sent very defective returns or none 
at all) have spent about four millions. The Midland 
alone have si)ent £215,000. the Groat Western £211 AXl. 
and the underground railways between them (though 
the expense;! of the Outer (Jirole system are not in- 
cluded) £184.000. What the North- Western has spent 
cannot bo iutcortained, as they put down £€lf>,000 for 
genonil, letswl and parliamentaiy expenses. The i»5 
corop.inles have spent £S56,000, the wat«r companies 
£.lS.i.0vX) : evon canal companies £41,000, while tram- 
way companies (thirty-nine of whom have senl no 
return) have got through £374,000, of which by far the 
largest proportion Iiqb been snent in the last three 
yean<. In fact, five millions nave been laid out by 
these companies alone in ten years npon the on- 
productive expenditure of parliamentary litigation- 
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APPEALS FROM THE CIRCUIT COURT 

In appeals from the Circuit Court to the 
Court of Queen's Bench is it obligatory on the 
parties to file factums ? 

The origin of the factum or case in our Court 
of Queen's Bench, as an obligatory proceeding, 
seems to be a rule of Practice, No. xxi, pub- 
lished by the Provincial Court of Appeals on 
the 19th of January, 1809 * It is as follows :— 
"That the cases of the appellant and respon- 
dent in each suit and appeal to the number 
of six on each side, shall from henceforth be 
filed by the appellant or respondent respecL 
tively, in the oflice of the clerk of this Court, 
within ten days after the filing of the reasons 
of Appeal, and be by him distributed to the 
members of this Court who shall sit for hear- 
ing of such suit and appeal, &c." 

The authority of the Court of Appeals to 
make this rule cannot be questioned. See 
OnL 27 Gea III. capi 4. and 41 Geo. Ill cap. 
7, sect 16. The rule remained in force till 
1849, then the 12th Vict cap. 37, sect 16, 
enacted: — 

" ThAtall and every the Laws, which imme- 
diately before the coming into force of the Act 
hereinbefore cited and repealed, were in force 
in Lower Canada, to govern and direct the 
proceedings and practice of the Provincial 
Court of Appeals abolished by the said Act, 

* See RuIm and Orders of Practice for the Court of 
KiDir*8 B«Deh, District of Montrea], February Term, 
1S1 L Amended and augmented till the 20th June , 1823, 
to which ifl added (he rules and orders of Practice in 
the ProTincial Court of Appeals. Montreali printed 
hj t. A. Turner, No. 16, Notre Dame street, for Joseph 
Nicklees, book-teller, 1823. It may be interesting to 
know who were present in the Proyinoial Conn of 
Appeals when theee rules were promulgated. They 
were: The Hon. Jonathan Sewell, Chief Justice of tho 
Pnrrinoa. the Hon. and Right Rev. the Lord Bishop of 
Quebec, the Hon. James Monk, Chief Justice of the 
Court of King's Bench for the District of Montreal. 
The Hon* Thomas Dunn, Jenkin Williams, 
Francis Baby, P. Louis Panett 
James McQill, P.AmableDebonne, 
JohnYooDg, JohnBiohardson. 



in so far as they are not repealed or varied 
by this Act, or by any other Act of this ses- 
sion, or inconsistent with the provisions of 
such Act or of this Act, shall continue to be 
in force and shall apply to and be observed 
in and by the Court hereby established, in 
the same manner as though they would have 
applied to and been observed in and by the 
said Pro^dncial Court of Appeals, if neitlier 
the said Act nor this Act had been passed.'' 

Section 17 further enacted : 

" That the said Court, shall and may (and 
it shall be the duty of the Court so to do* 
within one year from the time when this Act 
shall come into effect,) make and establish a 
Tariff of Fees for the oflacers of the said Court 
and the Council, Advocates and Attorneys 
practising therein, and also such rules of Prac- 
tice as shall be requisite for regulating the 
due conduct of the causes, matters and busi- 
ness before the said Court or the Judges 
thereof, or any of them, and in term or 
out of term, and all process and pro- 
ceedings therein or thereunto relating; 
which tariff of fees and rules of Practice 
the said Court shall have full power and 
authority to repeal, alter and amend from 
time to time : Provided always, that no such 
rule of Practice shall be contrary to or incon- 
sistent with this Act, or any other Act or law 
in force in Lower Canada, otherwise the same 
shall be null and void : And provided also, 
that until such tariff of Fees and Rules of 
Practice shall be made and duly established 
by the said Court, theTariff of Fees and Rules 
of Practice in force immediately before the 
coming of this Act into full effect, with regard 
to the " Court of Appeals for Lower Canada," 
established by the Act hereinbefore cited and 
repealed, shall continue to be in force and 
shaJl apply to the Court hereby established 
and the proceedings therein, subject to such 
amendments and alterations as shall be from 
time to time made therein by the said Court" 

The 12th July, 1860, rules were passed 
under the authority of the 12 Vict., the 14th 
of wliich is as follows : — 

'^ That the cases of the appellant and res- 
pondent or plaintiff and defendant in error, 
in every suit in appeal, or error, to the num- 
ber of ten (now forty, see rule of 21st June, 
1879) on each side, shall be delivered by the 



98 



THB LEGAL NllWfi. 



appellant and i^espondent, the plaintiff and 
defendant in error, respectively to the said 
clerk of this Court," &c. 

In 1857 all formalities, excepting filing the 
petition and notice, were done away with in 
appeals from the Circuit Court, 20 Via, cap. 
44, sec. 68. But sect 70 provides :— 
" That said Court of Queen's Bench may, if it 
shall deem it expedient for the purposes of jus- 
tice, order a factum or case to be prepared and 
filed in any such appeal as aforesaid, and may 
grant such delay and make such rules of prac- 
tice touching such Appeals, or any class or 
classes of them, or such rules and orders in 
each particular case, as the said Court may 
deem just and right," &c. 

The inconvenience of having apical cases 
without /oc/tcma waa instantly felt On the 
strength of tliis last section, the Court of 
Queen's Bench published the following rule 
of Practice : — 

" That for the future, in appeals from the 
Circuit Court, the parties sliall each produce 
a printed factum, in the same manner, within 
the same delay, and subject to the same 
penalties as are prescribed and established by 
tlie rule concerning api)eals from the Superior 
Court ; and the party appellant will not for 
tlie future, be obliged to furnish copies of his 
petition in appeal." [December 6th, 1859.] 

The provision of the 20th Vict was recog- 
nized by Statutes (G a L. C. cap. 77, sect 49), 
and again in tlie Code of Civil Procedure 
(Art 1152), and with the rule of practice has 
remained unaltered. It is not easy tlien to 
see how it can be maintained that in an 
appeal from the Grcuit Court the parties 
are not obliged to file factums. 

R. 



FRIENDLY SUITS. 

In the case of Gumey v. Bradlaugh, which 
came up not long ago before the Queen's 
Bench Division in England, the judges ex- 
pressed themselves with some emphasis on 
the subject of " friendly" suits. As a 
misconception appears to exist on this head, 
it may be useful to quote the following note 
of the case from the Times : — 

This was a demurrer to a reply of the 
plaintiff's. The plaintiff is a justice of the 



peace for the borough of Northampton, and 
the defendant, Mr. C. Bradlaugh, one of the 
members of Parliament for that town. The 
action is brought to recover £500 penalty 
under the Parliamentary Oaths Act, 1866, 
because the defendant sat and voted in the 
House of Commons on February 21 and 22, 
1882, without having made and subscribed 
the oath required. The defendant pleaded 
that he had made and subscribed the oath 
before so sitting and voting. The plaintiff 
replied that the defendant had read from a 
paper on the day in question, at the table, 
having first kissed a copy of the Kew Testa- 
ment which he had brought with him, sign* 
ing and leaving such paper. And the plain* 
tiff set out the resolution of the Honae, oi 
February 7, 1882, " that the defendant be not 
permitted to go through the form of repeating 
the words prescribed," and said the defendant 
performed the acts relied on by him in defi- 
ance of such order. To this the defendant 
demurred, asserting that neither the Act d 
1866 nor 1868, nor the Standing Order of the 
House of Commons of April 30, 1866, required 
the person swearing to do so in any other 
form or manner ; nor did they require the 
oath to be administered by the Clerk ; and 
that the known and established laws of the 
land could not be superseded, suspended, or 
altered by any resolution or order of the 
House of Commons, and that the House of 
Commons in Parliament assembled could 
not by any resolution or order of themselves 
create any newpri\ilege to themselves incon- 
sistent with the known laws of the land, and 
that if such power be assumed by them there 
can be no reasonable security for the life, 
liberty, or property of the subjects of this 
realm. 

Mr. Bradlaugh was just proceeding to open 
his case, when 

Mr. Justice Manioty interposed, and said 
that having carefully read the pleadings he 
had made up his mind that the Court ought 
not to hear the case. This action was brought 
witli a view to obtain the opinion of the 
Court on an abstract question of law raised 
by a statement of facts. He did not think 
that enabled the Court to deal with the case. 
The Court could only decide when the whole 
facts were before tiiem; and the plaintiff 
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might have raised the question by taking 
isiue on the statement of defence. He cited 
the case of " Doe dem. Buntze v. Dnntze/' 6 
C.B., 100, and said some people might think 
this action was broaght for the benefit of the 
defendant, with no intention of ever enforcing 
the penalty, and with a view to get the decision 
of the. Court, 

Mr. Justicb Watkin Wiujams thought the 
rase ought to be postponed until both plain- 
tiff and defendant satisfied the Court that 
this was a bond tide action for a penalty said 
to be incurred. He said it was " friendly" 
from the obvious and studious omissions in 
the pleadings, and he thought it collusive, as 
there was neither a plaintiff nor a defendant 
in the onlinary sense of the words. It was 
hrought to obtain the decision of the Court, 
and this was a sort of fraud and covin on the 
Court (which the Court had sometimes 
punished as a contempt by imprisonment), 
and such litigation should be stopped till 
affidavits were filed or some other steps were 
taken. He cited " Hinkin v. Gerss," 2 Campu, 
40S, where a feigned issue was raised; also 
** Cocks V. Phillipfl,** in 1736, where the validity 
of Mrs. Phillips's marriage and the legitimacy 
of her issue were sought to be decided on an 
action on a promissory note for £100 ; and 
the case of the Chevalier d'Eon. After 
argument he might alter his opinion, but he 
thought the pleadings were purposely drawn 
in favour of Mr. Bradlaugh, and that, if 
ugued, the case must be decided in his 
£ivour, so that the penalty would not be re- 
ooveied, and it would be futile to protect him 
from another action for the penalty. 

Mr. BRADLArGH felt it would be very 
impertinent in him alter that intimation to 
obtrude any more observations. He had 
written to the Speaker, as he thought, after 
'* Stockdale and Hansard,'' the House might 
wish to instruct the Attorney-General to 
appear. But he^ had received an answer 
saying the House would not interfere with 
the proceedings. It was vain to say this 
was not a friendly suit, as the plaintiff had 
BO stated it to be at a public meeting. 

Mb. JrHTicB Man'isty. — That is very candid 
of you, but there is no controversy between 
yoD and the plaintiE 

Mb. Chump wished to say that he was not 



responsible for the pleadings ; but no fact, as 
far as he knew, had been kept out of them 
that ought to have gone in. The Speaker 
had had the pleadings before him, and if he 
had objected to them would have said sa 



GAILLOUX d: BUREAU. 

The case of GaiUoux d- Bureau, ,before the 
Court of Appeal at Quebec, of which a note 
appeared in our last issue, presented a ques- 
tion of considerable interest, and the judges 
who had to pronounce upon it were very 
evenly divided. The decision of Mr. Justice 
Bourgeois was reversed in Review by Stuart 
and Caron, JJ., Casault, J., dissenting ; and 
the judgment in Review was confirmed in 
appeal by Monk, Ramsay and Cross, JJ., 
Tessier and Baby, JJ., dissenting. So, of 
the nine judges, five stand in favour of the 
judgment in appeal, and four against it The 
proceeding was against a defendant under 
C. C. P. 646, for deterioration of a property 
under seizure. The defendant who had made 
a d&aiseemeni in a hypothecary action, had 
taken away a stable and fence put up by 
himself from the property while it was under 
seizure, and when he was proceeded against 
under Art 646, he answered that in his 
dilaissement he reserved the right to take 
away his own improvements. The decision 
in appeal is to the effect that the reservation 
was null, and that the defendant came within 
article 646, C.C.P. 

Since our note was published we have re- 
ceived a printed copy of the observations of 
Mr. Justice Casault who dissented in Review. 
It appears that his Honour concurred in the 
opinion that the reservation was null, but he 
thought that as the surrender had been ac- 
cepted, though under protest, the sheriff could 
not sell more than had been surrendered. 
The following are some extracts from the 
opinion referred to : — 

Jo le r^pdte, le d^fendeur n'avait pas le 
droit d'enlever ses constructions, et par con- 
B^uent ne pouvait pas les exclure du dilais- 
sement qu'il falsait du reste ; mais le deman- 
deur, au lieu de faire rejeter oe dilaissement, 
I'acoepte sous prot^t et fait nommer un cura- 
teur au dilaissement, procMe A jugement 
qui, vu le dilaissement, ordonne que I'im- 
meuble hypoth^u4 sera vendu sur le curar 
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teur an d^laissement, fait saisir oet immeubl^ 
8ur le curateur et le fait vendre. II est vrai 
qu'apr^s avoir d61ai8S^,le d^fendeur a obtenu 
la permission d'opposer & Taction ses impen- 
ses, ce qu'il a fait par une exception produite 
le 19 mars 1881. Apr^ avoir all^u^ les 
ameliorations par lui faites et qui consistent 
dans une stable, des latrines, unecl6ture, une 
porte de cour au montant le tout de $70.00, 
il conclut A ce qu*il ne soit condamn6 k d& 
laifiser qu'A la condition d'^»tre maintenu dans 
son privilege pour oette somma On com- 
prend difficilement comment il a pu dtre 
permis au d^fendeur de plaider ses impenses 
et de condure i ce qu'il ne fut condamn^ i 
d^laisser qu'& la condition de conserver son 
privil^e pour lour montant, sans revocation 
pr6alable du d^laissement d6j4fait et accepts, 
«t que Ton ait attendu apr^s Penqufite et au- 
dition au m^rite de Texoeption et de Taction 
tant centre le ddfendeur que centre le cura- 
teur, pour d^ider que le d^laissement et son 
acceptation ne laissaient pas au d^endeur le 
recours par exception pour ordonner la vente 
sur le curateur. Le jugement r^erve au d^ 
fendeur son recours k Tordre pour ses im- 
penses, ce qui pr^te k croire que le juge ne 
consid^rait pas alors le d^laissement comme 
partieL 

Le jour m^me de la vente par le sh^rif, le 
3 juillet 1882, mais avant qu'elle eut ^t^ faite, 
le d^fendeur a fait enlever T^table et une 
pag6e de cl6ture, puis s'est rendu k la vente, 
y a ench^ri et a averti le demandeur avant 
quMl s*y soit port^ adjudicataire qu*il avait 
d^moli et emport^ T^table et cetto partie de 
la cl6ture. Le lor septembre suivant, le de- 
mandeur a, apr^a en avoir donn^ avis au 
d^fendeur etaux trois personnes qui avaient 
d^raoli pour lui la bdtisse et la cloture, pr^ 
sente une requite au juge en chambre de- 
mandant Tapplication deTarticle 640 C. P. C, 
et que le d^endeur et les autres fussent em- 
prisonn^s comme le veut cet article, qui r^gle 
que " le saisi ni aucune autre personne ne peut 
" faire aucune coupe de bois ou degradation 
" quelconque sur les immeubles saisis, 4 peine 
" d'un emprisonnement pour un terme n'ex- 
" c^dant pas six mois, qui peut etre i)rononcC^ 
" par une ordonnance accordee par le tribu- 
" nal, ou par un juge en vacance." 

Le d^fendeur et les autres n'ont fait qu'une 



seule r^ponse, tout en invoqnant des moyens 
diflGSrents. Le d^endeur dit qu*il n'avait d^ 
laiss^ que Timmeuble sans les bdtisses, que 
le demandeur a accepts le d^laissementet n'a 
fait saisir et vendre sur le curateur que ce 
qui avait 4t6 d^laiss^, et qu'il avait 6t^ inform^ 
avant de se porter adjudicataire que les b4- 
tisses avaient ^t^ enlev^, et les trois autres 
all^guaient qulls ont travaill^ de bonne foi 
pour le dtfendeur qu*ils croyaient propria 
taire des bAtisses qu*il leur a fait enlever. 
Le demandeur a examine cinq t^moins qui 
prouvent Tenl^vement de T^urie qui avait 
ete construite par le dtfendeur et d*une pag^ 
de cl6ture, entre trois et huit heures da 
matin, le jour de la venta Vaillancourt est 
le seul des trois personnes qui ont fait la 
demolition qui est prouv^ avoir su que la 
propriet<e etait sous saisie et avoir entendu 
dire qu'elle devait etre vendue ce jour-U^ H 
admet que le d^fendeur lui a dit qu'il voulait 
que la demolition et Tenl^vement fussent 
completes avant la vente. 

Le jugement a renvoye la requete avec 
depons pour trois raisons : l^re. Que le de- 
laissement avait ete fait par le defendeur sous 
la reserve des bdtisses par lui constmites ; 
26me. Que le tiers detenteur adroit d'enlever 
ses ameliorations, s'il peut le faire sans de- 
grader Timmeuble ; 3toe. Que le demandeur 
n'avait pas indique dans sa requite la partie 
de la ci6ture que le defendeur avait enlevee, 
et qu'elle pouvait etre la partie apparienant 
au defendeur et A sa charge entre une autre 
propriete du defendeur et celle vendue. 

La preuve ne justifie pas ce dernier moUf 
Elle etablit que la partie enlevee de la cloture 
etait entre la propriete vendue et une autre 
propriete n'appartenant pas au defendeur, 
mais elle ne constate pas qu'elle n'etait pas 
une partie de celle k la charge du voisin, et 
qui pour cette raison n'aurait pas ete un ac- 
oessoire de la propriete vendue. L'absenc© 
d'une allegation positive et d'une preuve 
certaine sous ce rapport ne permettent pas 
de faire de cette partie minime de la cl6ture 
le sujet de la condamnation dee parties in- 
criminees. J'ai dejA exprime Topinion que 
le 2erae motif du jugement n'etait pas fonde 
en loi. Mais je crois que le jugement doit 
etre confirme pour le premier moti£ J'ai dit, 
il y a un instant, que la condition mise au 
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d^Iaiflsement n'y ponvaitpas 6tre l^alement 
appose et que le d^ndeur n'en pouvait pas 
excepter les bAtisses par lui ^g^, et le de- 
mandeur qui pouvait faire lejeter ce d^lais- 
aement et proc^er comme s'il n'eut pas ^t^ 
au dossier, Vaccepte comme valable, y fait 
nommer un curateur, obtient jugement ordon- 
nant la vente sur ce dernier et fait saisir et 
voDdre sur lui. Le curateur ne pouvait pas 
(^tremis en possession de plus que ce que 
(itlaiss^, et on ne pouvait vendre sur lui que 
re dont le ddlaissement et sa nomination 
Tavaientsaisi. Les protestations du deman- 
deurdans sa motion pour Hbmmer le curateur 
ne cbangeaient pas le d^laissement et n'en 
jKinvaient ^tendre la port^. I^e delaisse- 
nient de la propri^t^ avant la vente est Vacte 
du d^tenteur qui a renonc^ & sa chose et Ta 
donn^ : On ne peut pas sans sou concours 
Ajouter & cet abandon volontaire ou I'^tendro. 
<)n peut le oonsid^rer comme non avenu et 
prooMer sans y avoir ^ard s*il n'est pas ce 
>iue veut la loi. On peut aussi la fairo rejeter 
du dossier et par une proc^Klure sommaire, 
une simple motion, mais on ne peut Taccep* 
ter, puis pr^tendre qu'il ne comprenait pas 
assez et qu'on doit y inclure ce qui en est 
eiclu en termes expr^ et formels. 

Encore une fois le curateur n'a pu dtre saisi 
({ue do oe que d^laisse et rien de plus, et on 
n*a pa fair© saisir et vendre sur le curateur 
que ce dont il avait 6i4 saisi, c'eot-Wire I'im- 
meuble moins les bfttisses construites par le 
dt^endeur. Et si ces bfttisses n'^taient pas 
dt'laiss^ et n'ont pas ^t^ saisies, le d^fen- 
dear n'est pas passible d'emprisonnement 
I<mr avoir enlev^ ce qui n'^tait pas saisi. 
Ce8 remarques s'appliquent ^galement & Vail- 
lanrourt Quant aux deux autres personnes 
«iue le d^endeur a employ^ pour faire d^ 
molir et enlever T^curie, Tabsenoe de toute 
preuve qu'ils savaient que la propri^t^ 6tait 
^ius saisie pourrait servir A les absoudre, s'il 
n'y avait pas une autre raison. Le code de 
prooMure frangais ne donne la contrainte 
liar <x)rpe que pour les dom mages qu'a caus^ 
le saisi. Notre code article 646 qui est la re- 
prudaction imparfaite de la sec. 29 du ch. 85 
dt« a R. B. C, ^tend la punition qu'il d^cr^to 
it toate autre personne, mais cela doits'en- 
t«iiidre deoelles qui font, soit par elles-m<3me8, 
soit par d'antres, des d^radations & la pro- 



pri6t6 saisie. Ce n'est pas un recours pour 
les dommages r^ue donne cet article de notre 
code de procedure. Cest une offense qu*il 
cr6e et une peine qu'il inflige. On ne peut 
etre coupable de Tune, ni encourir la peine 
que lorsque Ton sait que Ton agit sans droit 
et sans autorit^, et non lorsque Ton est qu'em- 
ploy6 par qnelqu'un que Ton croit exercer ses 
droits et ne pas exc^er son antorit^. 



HUSBAND AND WIFE. 

Some ladies in England appear to have 
unlimited faith in the resources of the recent 
Married Women's Property Act The follow- 
ing report from an English journal, shows 
how a Mrs. Weldon fared, who had sued her 
husband for slander in saying that she was 
insane : 

' ' The Lord Chief Justice— Who appeared on the other 
side? 

Mrs. Weldon— Two or throe barristers. (Laughter.) 

Mr, Wood Hill— And I am one of them, my lord, 
(meat laughter.) 

Mrs. Weldon— Yes, and Mr. Wood Hill says that 
this action is not maintainable in tort as it has no re- 
lation to property, but I say that a woman's reputation 
is her property. 

The Lord(>hief Justice— I am afraid that we cannot 
construe the act in the sense you would wish ; it does 
not relate to character. I dare say, Mrs. Weldon, 
you have read Shakespeare ? 

Mn. Weldon— I have, and I have got it here. I 
will read the passage— 
* Who steals my purse steals trash ; 'tis something, 

nothing ; 
'Twas mine, 'tis his, and has been slave to thousands, 
But ho that 6Iches from me my good name 
Robe me of that which not enriches him. 
But makes me poor indeed.' 

The Lord Chief Justice— Yes, 'that not enriches 
him.' 

Mrs. Weldon— Yes ; he took away my money and my 
house, which made him very rich. I only wish I could 
get rich so easily. (Laughter.) 

The Lord Chief Justice here reminded Mrs. Wel- 
don of the provisions of the Act of 1882, declaring 
that ' except as aforesaid' no husband or wife was 
entitled to sue one another in tort. 

Mrs. Weldon— It would be a veiy good thing if all 
the women in England knew that. (Laughter.) Then 
I can't catch him in any way? (Great laughter.) 

TheLordChief Justice— Certainly not in this way. 
(Kenewcd laughter.) 

Mrs. Weldon— So that a husband can libel his wife 
or do anything ho likes. It is a very good thing that 
we were not told this before we got married, or else 
the men would be ver>' badly off. (Great laughter) 

The Lord Chief Justice— Your appeal is ditimissod. 

Mrs. Weldon— Very well. I don't *>ee that the 
Married Woman's Property Act is of much good. 
(Laughter.)" 
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DUROCHER V. SARAVLT. 

The note of this case on p. 96 was printed 
as handed to us by one of the counsel, but 
it appears that the counsel on the other side 
take exception to the presentation of the 
case. They write : 

" Le rapport indique oomme pretention des 
mis en cause, que le gardien d'office a un 
droit d0 retention sur les effets saisis jusqu'^ 
paiement de ses frais d'enlSvement et de 
garde. La contestation de la r^le ne portait 
pas sur cette question, d^& d^id^e A maintes 
Teprises. Nous pr^tendions que la rdgle toa^ 
n6e ne pou vait 6tre d^dar^e absolue parceque 
les mis en cause n'avaient jamais refuse d'ob- 
temp6rer 4 1'injonction du tribunal leuror- 
donnant de livrer les effets au nouveau gar- 
dien ; qu'ils avaient toujours 6t6 pr^ts A livrer 
les dits effets, et qu'ils T^taient encore A pre- 
miere requisition du gardien volontaire et 
aussitAt qu'on leur offrirait Topportunite de 
dresser proc^-verbaL Le Juge Johnson d* 
cide que ce n'est pas au nouveau gardien A 
ffdre les d-marches ndcessaires k sa prise de 
possession des effets, mais bien au gardien 
d'offioe, qui doit mSme avancer lesd^bourses 
de transport" -^ 



I70TES OF CASES. 

COURT OF QUEEN'S BENCH. 

MoMTRBAL, February 26, 1884. 

Bef(yre Dorion, C.J., Monk, Ramsay, Tbssihr, 
& Baby, JJ. 

LoBD et aL (defts. below). Appellants, and 
DuNKHELY (plff. below) Respondent 

Charter^arty-'Demurrage'-Loading " with ail 
detfpatch ^'—Custom of port^Tendera of 
large steamships. 

The sHprdation in a charter-party , that the 
vessel shall he loaded with aU despatch, is to 
be interpreted as meaning according to the 
custom of the port, which in this case was 
that vessels should he loaded in their dw 
tt*m, as reported. 

There wasevidence that by the custom of the port 
extra large vessels were loaded by tender; 
hddy that the lighters of such vessels loere 
^titled to be loaded whenever they came 



into port as though the vessel hersdf were 
there; more especially om the lighierB were 
only takinq " bunker " coal for the vessel 
they icere attending, ue-, coal for eonswnp- 
tion, which by the reguUUions of the port 
had precedence over coal for cargo. 

The appeal was from a judgment of the 
Superior Court, Montreal, (Torrance, J.), 
reported in 3 Legal News, p. 176. 

Rahsay, J. This case presents a great 
resemblance to the case of Lord & EUioU, 
decided in favour of the appellant in Una 
Court, but which has since been reversed by 
the Privy Council.* It appears to me that 
the likeness is only superficial, and that the 
judgment now to be rendered must turn on 
a question totally difS^rent from that decided 
by the ?rivy Council 

The charter-parties in the two cases are 
not precisely similar, but it is important to 
consider their differences, as we view this 
case. Both fixed no specified time for dis- 
charging and loading, and both had express 
stipulations that the charterers should nse 
despatch. In the former case the majority 
of this Court considered that in a coalii^ 
station such as Sydney, where the pier is 
merely the continuation of the mines, the 
facilities of the mines had to be considered 
in giving a &ir interpretation to the charter- 
party. The Privy Council took a different 
view, and basing their judgment on the 
answer of Mr. Gisbome that ** the facilities 
of the pier were greater than the production 
of the mine," they held, that " in consequence 
of the delay in getting the coals down from 
the mines, there was not a sufficient supply 
at the port, by which the loading of the 
"Hibemia" was delayed. This deficiency 
of coals was the .cause of the "Gresham" 
not sooner obtaining her carga" Probably 
in this case the same question could not 
arise, for the charter-party contains a stipu- 
lation not to be found in the other, namely : 
That the " Tagus " should load in the usual 
manner, with a full and complete cargo of 
coals, which was to be brought alongside^ as is 
customary at ports of loading and discharge. 
There is also no evidence to establish that 
tiie facilities of the pier were greater than 

•S«6 6IlesftlNewB,^146. 
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the prodaction of the mine, or that there 
was any lack of coal at the mine or at the 
pier. 

But the question of diligence in this case 
turns upon the regularity of turn. It is con- 
tended that lighters or vessels attendant on 
the '* Great Eastern,'* then employed in lay- 
ing the Atlantic cable, at a distance of at 
kast 500 miles from the Port of Sydney, had 
precedence in loading over vessels reported 
before theoL The argument used by M^. 
Gisbome is this — ^the " Great Eastern " was 
r^rted before the " Tagus," and her lighters 
had to he loaded -whenever they came into 
port, just as if they had been the " Great 
Eastern "herself. Another argument is, that 
the " Tagus " had no right to her turn till she 
had discharged all her ballast, which she did 
not do till the 30th June, and this by the 
regulations of the port, which are dated the 
L^of July, 1873, the day after the " Tagus " 
was clear of ballast 

There is a manifest contradiction in these 
arguments. If it be a good reason to say that 
a ship has no right to her turn till she is 
quite dear of ballast, then the "Great 
Eastern " never had a right to turn, for it 
will scarcely be contended that the " Great 
Eastern "was without ballast when laying 
the Atlantic cable several hundred miles 
from shoroL Again, the ballast rule is not 
shown to be in force, for tha reason given, 
that the date appeared to be the 1st of July 
because the printers at Sydney work slowly, 
is simply aheurd. A resolution is not dated 
the day it is printed, but the day it is passed. 
Further, the rale is without meaning, except 
in so far as the ballaat being on board renders 
the ship unfit for loading. In this case it 
is proved, without contradiction, that the 
" Tagus" was ready to receive cargo on the 
16th June, and that it was Mr. Gisbome 
who told the Captain not to throw out 
an his ballast 

This, however, is not the point upon which 
the court considers the case turns. Mr. 
Gisbome swears that all extra large vessels 
are loaded by tender, "that it was the cus- 
tom to load all high vessels and war ships by 
tender at the port of Sydney. In fact, it is 
the custom of all ports." Very little evidence 

on this point will suffice, for it is difficult to 



see how it could be otherwise, unless all ves- 
sels that could not come to the pier, were to be 
excluded from coaling. Besides, the coal for 
the " Great Eastern " was not a cargo, it was 
coal with which to move, and therefore, by 
necessity, it followed the rule for bunker 
coal. If there was not a rule of that descrip- 
tion in all coaling stations, steamships would 
come to a stand-still, and the first persons to 
suffer from such short-sighted policy, would 
be owners of steamers like Mr. Dunkerly. 

The question of turn depends entirely on 
this. It is true the certificate of the port entry 
books is not a very satisfactory document, 
but Mr. Gisbome states that no vessels but 
the ** Great Eastern's " lighters passed before 
the ''Tagus," and the Captain's evidence 
seems to confirm this. Moreover the appell- 
ants have not attempted to show that pre- 
cedence was given to other vessels. 

We are therefore to reverse and to dismiss 
the respondent's action with all costs. 
' Tbbsibr, J., dissented. 

Judgment revexsed 

Kerrd: dftn*, for appellants. 

Lunn d' Cranky for respondent 



SUPERIOR COURT. 
[In iDBolvenoy.] 
MoNTRBAL, December 29, 1883. 
Before Papinhau, J. 

Dillon, petitioner for dischaige, and Bbabd, 
contestant 

Insolvent Act of 1875 — Petition for discharge — 
ConteitaHcn of validity ofa$rignment. 

The validity of an alignment in insolvency may 
be contested on the application of ^ in^ 
solvent for his discharge. 

The insolvent presented the usual petition, 
after the year and a day from his insolvency, 
for his discharge. 

Beard contested on various grounds, among 
others that DiUon never was or had been a 
trader ; that the proceedings to put him into 
insolvency were collusive and virtually to 
permit him to obtain a discharge of his debts. 

DiUon demurred to this part of the con- 
testation, alleging it did not constitute a 
legal ground ; that the proceedings to put 
Dillon into insolvency or their legality or 
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regalarity could not be thus contested ; the 
only remedy was the petition under the Act, 
within the five days from the insolvency, to 
set aside the proceedings. 

Pamnbau, J., rejected the demurrer, hold- 
ing that a creditor was entitled to contest the 
r^ularity of the proceedings, on the applica- 
tion for discharge, and if a party had never 
been a trader or entitled to the benefit of the 
Act, the Court would not grant him his 
discharge. 

Demurrer dismissed. 

MerdeVj Beausoleil & MartineaUj for the pe- 
titioner. 

Churchy CliapleaUf Ilall d* Atumer, for cre- 
ditor contesting. 

SUPERIOR COURT. 

Montreal, March 29, 1884. 

Before Torramcb, J. 

pRossER et vir v. Crbioiiton. 

Action for malicious prosecution — Essential 
averments, 

1. It is not necessary, in an action for malicious 

criminal prosecution^ to allege that the 
justices hefore whom the plaintiff was 
brought had jurisdiction, 

2. It is, however, essential to aver tltat tfie pro- 

secution complained of has been terminated, 

3. Where the plaintiff in such com is a vK)man 

separated cw to property, it is essential to 
state in what way site is separated, whether 
judicially or by ante-nuptial contract. 

This was an action of damages by a mar- 
ried woman separated as to property from, 
and authorized by her husband, John Napier 
Fulton, for malicious criminal prosecution. 
The defendant filed an exception d la forme, 
1, because no intelligible cause of action was 
set forth in the declaration ; 2, because it 
does not appear in the declaration how the 
female plaintiflF is separated as to property, 
whether judicially or by ante-nuptial con- 
tract 

Per Curiam. One of the objections of the 
defendant appears to be that no jurisdiction 
is shown by the declaration in the Court or 
justices before whom the charge was made. 
This is not material as it has been settled 
that an action may be supported for a mali- 



cious prosecution of a defective indictmwit 
and case may be supported for a malidons 
arrest in a court having no jurisdiction, and 
therefore it seems not material to allege or 
show that the justices, &c, had competent 
autliority. 2 Chitty, Pleading, p. 412, note 
(y), London, 1836. 

But there is another objection to the de- 
claration, which is fatal. It does not appear 
that the prosecution complained of has been 
terminated. 2 Chitty, p. 411. Also, Ba^U 
V. Mattheiis and wfe, 2 Common Pleas, 684, 
A.D. 1867. Vide authorities : Fisher's Digest 
vo. Malicious arrest, 5623-5 ; Termination of 
prosecution. 

It is also a fifttal objection that the separa- 
tion as to property of the female plaintiff is 
not set forth with sufficient particularity. 
Defendant is entitled to know precisely with 
whom he is dealing, in order to know what 
his recourse in the future may be. 1 Pigeau, 
64 of edition of 1787, says : "On ajoute JL re- 
gard des femmes mari^ une troisi^me chose, 
qui est que la loi on leur contrat de mariage 
leur ait resen 6 valablement cet exercioe, ou 
que la justice le leur ait rendu ; autrement 
elles ne peuvent le diriger." 

Exception maintained. 

R D, McQibbon, for plaintiflfe. 

Maclaren, for defendant 



GENERAL NOTES, 

The new Speaker, says the Sl Jamet* GvuuUe^ i» fA 
years of age. Sir Henry Brand, it may he obeerved, 
was 57 at the date of his elevation to the chair; so wa5 
Mr. Evelyn Denison. The veteran Lord Evenley, who 
\Mi Friday completed his nineteenth year, had lived 
but 45 when the Commons of Her Majesty's first par- 
liament chose him to preside over their debates. Hi$ 
immediate predecessor, Mr. Abercromby, had entered 
on his sixtieth year at the time of his election, being 
thus considerably older than the gentleman whom he 
virtually if not theoretically displaced. Sir Charles 
Manners Sutton had been called to the chair at the age 
of 37, and retired into private life at the age of 55. 
Mr. Speaker Abbott was 44 when he entered on h\9 



^ , his oppo- 
nents to have proved an exo^Ient Speaker. Bfacaulay 
thought that if Addington had remained in the chair 
long enough he would nave left a reputation equal to 
that of Onslow himself. Grenville, on whose resigna- 
tion Addington was elected, was but 29 when he quitted 
the chair. The premier whose cabinet he entered was 
just 30 : one of his colleagues, the First Lord of Admi- 
ralty, not 33. Arthur Onslow had the Speakership 
from his thirty-eighth to his seventy-firat year. .An 
octogenarian Speaker it would probably be impossibn 
to find in the whole list. 
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THE ORR SWING CASE— CONFLICT 
BETWEEN THE SCOTCH AND 
ENGLISH COURTS. 
A case has occurred in Scotland, which 
has attracted a great deal of attention, and 
has brought up an interesting question as to 
the jurisdiction of the courts in that country. 
The facts as we find them stated in the judg- 
ment of the Court of Session are in substance 
aa follows :— John Orr Ewing, a merchant of 
Glasgow, died on the 15th of April, 1878, dom- 
iciled in Scotland. His settlement was ex- 
ecuted according to the forms of Scotch con- 
veyancing. He was the owner of a landed 
estate in Dumbartonshire, and the great bulk 
of his moveable property was at his death 
situated in Scotland, the proportions being 
£435,314 (or fifteenth-sixteenths) in Scotland, 
and £25,235 (one-sixteenth) in England. All 
the trustees are Scotchmen, but two of them 
are resident in England. The testator had 
no English creditors, and none of the pur- 
poMs of the estate required to be performed 
in England. The trustees proceeded to make 
up their title to the personal estate by pre- 
senting an inventory in the Commissary 
Court of the county of Dumbarton, including 
the English as well aa the Scottish moveables, 
and having obtained confirmation from the 
GommisBary, in terms of section 9 of 21 and 
22 Vict, c. 56, and had the confirmation 
stamped with the seal of the Probate Court 
in England, under section 12 of the same 
Act, they reduced the personal estate into 
poeseesion. They were thus duly vested by 
a decree of the Judge of the Commissary 
Court of Dumbartonshire, pronounced under 
express statutory authority, with the whole 
personal estate of the deceased, and having 
brought the English assets to Scotland, they 
proceeded to administer the trust according 
to the usual practice in that country. Such 
administration by the laws of Scotland re- 
quired no further legal proceedings after the 
title of the trustees had been completed by 
coiifiiiivation as executoro. 



While the trustees and executors were in 
the course of administering the estate accord- 
ing to the directions of the testator, an " ad- 
ministration suit " was instituted in the Chan- 
cery Division of the High Court of Justice in 
England, and was afterwards carried on in 
the name of Mr. Malcolm Hart Orr Ewing, a 
minor interested in the residue, and orders 
have been pronounced against the defendens 
in that suit, the efiect of which would be to 
supersede the trustees in the performance of 
the duties entrusted to them by the testator, 
and to put the management and distribution 
of the estate entirely in the hands of the 
Chancery Division. The other persons in- 
terested in the residue then brought suit in 
Scotland, and averred that the effect of the 
orders pronounced by the Chancery Division 
will be to cause the making up of accounts, 
which are altogether unnecessary, to transfer 
the personal estate in the defenders' hands 
from Scotland to England, together with the 
writs, evidents, and securities thereof, and so 
place them beyond the control of the defen- 
ders as trustees, and beyond the jurisdiction 
of the Courts of Scotland, and thereby defeat 
the diligence and process otherwise compe- 
tent to the plaintiflb, and tend to lessen, if 
not destroy, the value of their interests in the 
estate. They further averred that these pro- 
ceedings will cause great and unnecessary 
expense to the estate, and diminish the 
amount of the residue to which they 
are entitled. Lastly, they averred that the de- 
fenders, in obedience to the orders of the 
English Court, hold themselves not to be en- 
titled to make any payment out of the estate 
without the special authority of the English 
Court, or some official thereo£ 

On these allegations theplaintiffii or "pur- 
suers" asked that the trust estate be admin- 
istered in Scotland according to Scotch law, 
and subject to the jurisdiction and control 
of the Scotch Courts, and that no part be 
removed beyond the jurisdiction of the 
Court. They also asked that a judicial factor 
(whom we should term a " sequestrator ") he 
appointed, to supersede the action of the 
trustees until they should be relieved from 
the difficulties in which they are at present 
placed by the orders of the English Court 

The Court of Session unanimously main* 
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tainod the action. The Lord President in 
rendering judgment observed : — 

" It is evident that if we pronounce judg- 
moiit in terms of all or any of these conclu- 
sions against the defenders there will arise 
i m mediately a conflict of jurisdiction between 
this Court and the Chancery Division of the 
High Court of Justice in England. This is 
a very serious matter, and we must therefore 
deliberately consider (I) what are the rela- 
tions of the two Courts, and (2) what are the 
grounds on which the jurisdiction of each 
Court to deal with this tnist estate is main- 
tained. I. As to the relations of the two 
Courts, I hold that, in proper questions of 
jurisdiction such as the present, ilie jvdica- 
tori4'9 of Scotland and England are as inde- 
pendent of each other, within tJieir respective 
territories^ as if they nrre the judicatories of tivo 
foreign Slates, I am anxious to formulate 
this rule, which is the necessary result of the 
Treaty of Union, with as much accuracy and 
precision as possible, because a loose and 
illogical statement of so important a consti- 
tutional doctrine is both dangerous and mis- 
leading. I have been, however, so much 
accustomed to regard it as an incontrovertible 
position that I was somewhat surprised to 
read in the Chancery proceedings which have 
been laid before us this passage in the judg- 
ment of so very learned and able a judge as 
the late Master of the Rolls : * I caught dur- 
ing the argument an expression to which I 
do not assent. Scotland was called a foreign 
country — a foreign jurisdiction. All that in 
my opinion is quite erroneous. Ever since 
the union of the kingdom of Great Britain, 
Scotland has been an integral part of Great 
Britain ; it is not a foreign country.' I sypi- 
pathize with the learned judge so far that 
Scotland and England cannot with strict 
})roprioty be spoken of as being in the rela- 
tion of foreign countries. But as the propo- 
sition with which he was dealing was, as he 
says, only * caught during the argument/ he 
was probably misled by inaccuracy of expres- 
sion ; and the proposition itself, if expressed 
more precisely, might have commanded his 
serious attention. I do not say it would 
probably have altered his judgment on the 
case before him. But it might have enabled 
him to avoid what follows in the statement 



of his opinion: <To talk of Scotland as a 
foreign country, and to say that the same 
rules apply, is, I think, a total error. It is 
not only an integral part of this kingdom, 
but the judgment of. this Court can be enforced 
in Scotland in the same way that the judgment 
of a Scotch Court can be enforced in England. 
But there is more than that In the case of 
a foreign country there is the difficulty of 
ascertaining the foreign law, and where ques- 
tions of foreign law arise, it is certwnly very 
inconvenient to try them by the sworn and 
unsworn testimony of advocates and experts 
as to what the law is. It is much more con- 
venient, of course, to obtain the decision of 
the judges of the country on the law of their 
own country. Well now, what has the Legis- 
lature done ? Recognizing that the Legisla- 
ture has empowered the English Courts, 
where a question of Scotch law arises in the 
course of English litigation, to take the 
opinion of the Scotch Courts, which they are 
bound to give, and correlatively has em- 
powered the Scotch Courts to take the 
opinion of the English Courts on a point of 
English law arising on Scotch litigation, 
there is therefore no difficulty at all in de- 
ciding a point of Scotch law in England, 
because they decide it not in England, but 
in Scotland, and so with regard to English 
law in Scotland} because that would be de- 
cided in Scotland ; all those difficulties are 
therefore purely imaginary.' Before advert- 
ing further to the reasons which seem to 
have led the learned judge to the conclusion 
that in questions of jurisdiction Scotland and 
England do not stand in the relation of 
foreign kingdoms, the Lord-President cited 
one very weighty authority, which is in terms 
contradictory of this proposition. In the ap- 
peal to the House of Lords from this Court 
regarding the guardianship of the present 
Marquis of Bute, Lord Campbell, as Chan- 
cellor, thus expressed himself: — * I beg to 
begin by observing that, as to judicial juris- 
dictiouj Scotland and England, although 
politically under the same Crown, and under 
the supreme sway of one united Legislature, 
are to be considered as independent foreign 
countries, unconnected with each other.' 
The Master of the Rolls seems to have been 
misled into the opinion he expressed, in op- 
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position to this high authority, by the sup- 
posed operation and effect of recent statutes 
proTidii^ for the enforcement of Scottish 
judgments in England and of English judg- 
ments in Scotland, and also for the more 
convenient ascertainment of the law of one 
part of the United Kingdom by a Court in 
another part By what is known as ' The 
Judgments Extenaion Act/ 31 and 32 Vic- 
toria, c 64, a judgnoent of a Court of Common 
Law in England for debt, damages, or ex- 
penses (but not an order or decree of the Court 
of Quxncery\ may be enforced in Scotland by 
the party holding the judgment producing to 
a registrar in Scotland a certificate of the 
judgment, and having it registered. And e 
convfTfOj a judgment by this Court for debt, 
damages, or expenses, (but not any other 
kind of order or decree), may, by a corre- 
sponding proceeding, be enforced in England. 
But this gives no jurisdiction to the Scotch 
Court in the matter of the English judgment, 
nor jurisdiction to the English Court in the 
matter of the Scotch judgment ; the one re- 
mains an English judgment throughout, 
though endorsed, so to speak, by a Scotch 
offidal nnder the authority of the statute, 
and the Scotch judgment also remains 
throughout a Scotch judgment, though en- 
dorsed by an English official under the like 
authority. The 22d and 23d Vict, c. 63, * to 
afford fiualities for the more certain ascer- 
tainment of the law administered in one part 
of Her Majesty's dominions when pleaded in 
the Courts of another part thereof,* provides 
in effi9ct,that in any suit or proceeding, when 
the fiscts are ascertained, a case may be sub- 
mitted by a Court in Scotland to a Court in 
England to ascertain the law of England ap- 
plicable to such facts, or by a Court in Eng- 
land to a Court in Scotland, to ascertain the 
law of Scotland applicable to such facts. But 
how the passing of such an Act can affect the 
jurisdiction of any of the Courts in Scotland 
or England, or their relation to one another 
in the matter of jurisdiction, does not at all 
wear. These very convenient reciprocal 
provisions for the enforcement of Scotch 
judgments in England and English judg- 
ments in Scotland, and for the more con- 
venient ascertainment by any Court of the 
law which that Court does not judicially 



know or administer, are authorized by Acts 
of the Imperial L^slature of the United 
Kingdom. But the same reciprocal advan- 
tages and conveniences might be brought 
about in the case of English and French 
Courts, or of Scottish and Dutcli Courts re- 
ciprocally, not, indeed, by an Act of the Par- 
Hament of the United Kingdom, but by 
treaty or convention ; and it could hardly be 
contended that the effect of such treaty or 
convention would be to affect the relation of 
these Courts to one another in a conflict of 
jurisdiction." 

The judicial factor having been appointed, 
the agents of the trustees declined to allow 
him to take possession of the books and docu- 
ments, and it became necessary to make 
a new application to the Court of Session ** to 
grant warrant to messengers-at-arms " to 
take possession of the books, etc. The Court 
as a matter of course immediately granted 
the necessary warrant to enable the judicial 
factor to enter into possession. The trustees 
had refused in the first instance to let the 
judicial factor assume possession, in order 
that they might be able to say to the English 
Court that they had not voluntarily parted 
with the assets, and that they were constrained 
by force. The conflict is thus made one solely 
between the Courts, the trustees being freed 
from all responsibility in the matter. 

The Scotch journals are somewhat absurdly 
excited on the subject " The Orr Ewi ng case," 
says the Scotsman, is but the flag under which 
a great and most important battle is being 
fought — a battle which can only end in vic- 
tory for Scotland. The encroachments of 
English Courts have been tolerated too long, 
and, as a consequence, they have been pressed 
beyond endurance. The spirit shown in Eng- 
land in regard to the matter is in strict ac- 
cordance with that which guides the treat- 
ment of most Scottish matters. Scotland is 
dealt with as if she had no rights and no na- 
tional institutions. Governmental officials 
will not consent to believe that Scottish affairs 
are worthy of notice. Scottish demands for 
attention are disregarded, no matter how well 
grounded they may be. All this has gone 
on for long, and has become intolerabla The 
demand for a Scottish Secretary is, in effect, ' 
part of the protest against it, and a most im- 
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portant part Scotland, it is seen, needs a 
representative in the Administration, who 
shall be able and willing to see that, on the 
one hand, she has due attention to her re- 
quirements, and, on the other, that her rights 
are not trampled upon. . The action of the 
Court of Session will give a powerful impulse 
to this demand. That action raises, in legal 
form, a direct conflict between England and 
Scotland, and in this way shows that Scots- 
men have institutions of their own which 
they prize, and which cannot be set aside by 
the will or by the neglect of Englishmen." 



TEE CINCINNATI RIOTS. 

Everybody has been horrified this week 
at the sacrifice of innocent blood in Cincin- 
nati ; yet, upon the whole, we are not sure 
that this is not one of those outbursts of 
which the permanent effect is wholesome. 
If Messieurs les mewrtriers would only cease 
killing, capital punishment with all its dis- 
gusting concomitants would speedily die out, 
and just as truly, if justice were speedily and 
fearlessly executed by the regular machinery, 
lynch law would soon be a thing of the past 
The outbreak in Cincinnati resulted from 
what appears to be a serious miscarriage of 
justice. Our contemporary, the Weekly Law 
BvUetin (Cincinnati, 0.), March 31st, referred 
to the case (before the riot), in these terms : 

" The result of the Bemer murder trial 
last week in Cincinnati has caused the deep- 
est feeling among all classes. Six times the 
prisoner had confessed to his participation 
in the most brutal and cold-blooded butchery, 
giving all the details of the horrid affair, and 
only a few days before his trial had offered 
to plead guilty to murder in the second degree, 
the prosecutor refusing on behalf of the 
public, as the evidence was absolute and un- 
questioned. Yet the jury brought in a ver- 
dict of manslaughter only. The finding is 
condemned in the severest terms everywhere, 
by the people and by the papers. The 
changes in the jury law just made by the 
present legislature come none too early, and, 
it is to be hoped, will give us better and 
more competent juries." 

The subject is not overlooked by the class 
who think, and as an evidence of this we 
may quote from the Writer of the article, 



" Mob or Magistrate," in the Ctntwry for April 
It appears that in 1883 there were about 
1,500 murders reported in the United States, 
and only 93 executions. When we reflect 
what this means it is not surprising to hear 
that the lynchings were more numerous than 
the lawful hangings, there being 118 cases of 
lynching during the year. Lynch law among 
other defects is, of course, open to the very 
evident objection that grievous mistakes 
may be made. The self-c(Mistituted execa- 
tioners may hang the wrong man. But the 
remedy is to make the ordinary modes of 
dealing out justice swift and certain. The 
writer in the Century puts the case strongly 
but truly when he says :— "The fact that 
thirteen out of fourteen murderers escape the 
gallows is the one damning fact that blackeiu 
the record of our criminal jurisprudence. 
No American ought to indulge in any boast- 
ing about his native land, while the evidence 
remains that the laws made for the protection 
of human life are thus shamelessly trampled 
under foot No occupant of the bench, and 
no member of the bar ought to rest until 
those montrous abuses which result in the 
utter defeat of justice are thoroughly cor- 
rected." We might be pardoned if we added 
with some pride, that in Canada, where we 
follow the English practice of hanging every 
murderer, and of hanging him promptly, a 
case of lynching has hardly ever been known. 

THE SEDUCTION BILL. 
On the 31st ultimo, the Seduction Bill, in 
its amended form, came before the Senate, 
when it appeared that a majority of the 
House were opposed to the measure, and the 
three months' hoist was carried on division. 
Mr. Dickey remarked that the bill had been 
objected to by ** the highest judicial antho^ 
ity in Ontario." It is also well known that 
the disapprobation oTthe most experienced 
judges in Quebec is equally emphatia There 
was one portion of the bill, however, which 
seems to be called for, and which, alone, 
would not have met with any opposition ; we 
refer to the clause with regard to inveig- 
ling young women into houses of iU-fama 
This is an offence of a serious character, and 
the Government have promised to introduce 
a measure next session which shall provide 
for its punishment 
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JUDICIAL BREVITY. 

Chief JuBtice Waite, of the Supreme Court 
of the United States, sets a laudable example 
in the matter of short judgments. The Amer- 
ican Lato Record (of Cincinnati, 0.) quotes two 
examples. In one case (infringement of a 
patent) the opinion of the Chief Justice occu- 
pies just six lines of type, and in the other 
case just fivA lines, which we will print as an 
illostration : — 

**Thi9 jadsment is affirmed. One partner cannot 
reeorer his share of a debt due to the partnership in 
an action at Uw, proseeuted in hi« own name alone, 
acainst the debtor. That is the only question presented 
by the biU of exceptions in this case. The refusal of 
the Gottrt below to grant a new trial is not reriewable 
here. Affirmed." 

There are judges not a hundred miles from 
this Province who would have filled ten to 
fifteen pages of printed matter in either of 
these cases. We have already expressed the 
opinion that the longest judgments are gene- 
ra]]y ihe most useless. Every day we see 
illustrations. The Privy Council disposes of 
the most complicated cases in a few pages ; 
division and county court judges struggle 
with the most simple case in a manner which 
saggests the remark that they are sufferiug 
from diarrhoea.... of words I 



NOTES OF CASES. 

SUPERIOR COURT. 

MoNTRHAL, Marclf 29, 1884. 
Before Tokkancb, J. 
Mabtin v. Dansbbbau. 
Conq)en9aHcn-^Uhiver8dl legatee — Doctor' 8 bUL 

1. An indebtedness arising out of aUeged joint 

transactions between the defendant and a 
deceased person, cannot be pleaded in com- 
pensatUm to an action by the universal 
legatee of the latter for a prix de vente. 

2. But (a) monies paid out by d^endant for 

deceased; (6) monies received by the de- 
ceased to the use of defendant, and (c) the 
amount of a biU for prof essiondl services ren^ 
dered by the defendant as medical attendant 
to the deceased, may be pleaded in compen- 
sation to an action of the nature mentioned 
above- 
This was the merits of an answer in law to 
a plea of compensation. The action was to 
recover the sum of $398.89, amount of a price 



of land. The plea set up an indebtedness by 
plaintiff as universal legatee of the alleged 
debtor of $1,022, consisting of: 1st $111.25 
arising out of certain joint transactions 
between defendant and deceased. 2nd. 
$206.17, paid out by defendant for deceased. 
3rd. $519.60, money received by the deceased 
to the use of defendant 4th. $185.25, amount 
of a bill for professional services rendered by 
defendant as a medical man to the deceased. 

Pbb Curiam. The defendant objects to 
these items in compensation as not liquid or 
easily liquidated, and as arising out of trans- 
actions in partnership between defendant 
and the deceased. As to the item of $111.25, 
the Court is with the defendant There 
appear here to be items of account between 
the two which cannot be or can with difficulty 
be settled in this cause. As to the other 
items they are rightly offered in compen- 
sation. 28 Demolombe, No. 525, mentions 
this very case of a doctor's bill under C C. 
(Nap.) 1291, and cites in support the Cour de 
Cassation; vide T. Gen. va Compensation, 
5. M^decin. 

Apart from these four items, the plea begins 
by pleading a tender of $31.35 to the plaintiff, 
with claim of indebtedness by the deceased 
to defendant of $364.77, without particulariz- 
ing the cause of indebtedness and without 
invoking this indebtedness in answer to the 
demand. The Court regards this alleged 
tender as an excrescence which should be 
struck out of the plea, being there irregularly 
and to no purpose. The judgment strikes it 
out, as also the item of $111.25, and allows to 
stand the other three items. 

Archambault & 8L Louis for plaintiffl 

Prrfontaine & Co. for defendant 

SUPERIOR COURT. 

MoKTSBAL^ March 14, 1884. 
Before Dohhrtt, J. 
Wbinrobe v. Solomon. 
Saisie-arrH before judgment — PetHion to quash. 
An affidavit alleging that the defendant **has 
secreted " his property, or " has absconded/* 
without indicating any time wlien such 
secretion &r absconding has taken place, is 
insufficient, and does not comply with 
article 834, C. C P. 
The affidavit in this case alleged a personal 
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indebtedness of $140 for money lent in 
December last; and the second and third 
paragraphs of the affidavit were as follows : 

" That the defendant has secreted and 
** made away with his property and effects 
" with intent to defraud the plaintiff in par- 
" ticular. 

" That the defendant has also absconded 
" from the Province of Quebec and gone to 
" reside in the United States of America, with 
" intent to defraud the said plaintiff in par^ 
" ticular." 

The defendant's petition set up, among 
other grounds, that the affidavit was insuffi- 
cient in law^, because the words "has 
secreted" ajid "has absconded," without 
specifying any time, were too indefinite and 
might mean a secreting and an absconding 
committed twenty years before the debt sued 
for was contracted ; and, moreover, that these 
words were not a compliance with the 
requirements of article 834 C C. P., which 
provided for an af&davit establishing th&t 
the defendant is absconding or about immedir 
taely to leave the province, or is secreting or 
about immediaiely to secrete his property. 

DoHHBTY, J. The affidavit being insuffi- 
cient in law, and particularly so in the second 
and third paragraphs referring to secretion 
and absconding, the conclusions of the 
defendant's petition are granted ; the attach- 
ment is therefore quashed and main4evie 
granted to the defendant of the seizure of 
goods made thereunder, with costs against 
the plaintiff. 

MacmasteTf Hutchinson & Weir for the 
plaintiff. 

James Orankshaw for the defendant 
(J.c) 

SUPERIOR COURT. 

MoNTRBAL, March 14, 1884. 
Before Dohbrty, J. 

BURKBTT V. POMBROY Ot al. 

Saisie^rrit Conservatoire — Petition to quasK 

An affidavit such as is required by the Code for 
a saisie-arrSt before judgmegU, is not neces- 
sary far a saisie'-arrH conservatoirCf which 
is a common law process, and cannot be 
attacked by petition to quash. 



The plaintiff sued the defendants for $174, 
his charges, aa a carrier, for removing and 
packing fumitui^ and goods in a house occa- 
pied by Mrs. Sylvia Smythe, one of the 
defendants: the plaintiff, while performing 
the work, being compelled to give up possea- 
sion of the goods, by guardians appointed 
under certain executions issued against Mn. 
Smythe and opposed by the other defendant, 
Pomeroy. On the strength of bis lien over 
the goods the plaintiff accompanied his action 
with a saisie-arrit conservatoire, which the 
defendants now attacked by petition to quash, 
upon the grounds {inter alia), that the plain* 
tiff had not complied with the requirements 
of the articles of the Code of Procedure relat- 
ing to seizures before judgment, and further 
that the plaintiff had no lien on the goods, 
and even if he ever had such a lien he had 
relinquished it by giving up possession. The 
plaintiff answered that a petition to quash 
only applied to the special cases of seixare 
before judgment provided for by the Code, 
and that a saisie-arrH conservatoire must be 
met by ordinary pleading ; and cited, among 
other cases, Trudel v. Trahan et al., 7 Revue 
L^ale, p. 177 (1874). 

DoHERTY, J. This seizure being a saisie- 
arrit conservatoire, it is not the subject of nor 
attackable by a petition to quash: and an 
affidavit such as is required by the Code in 
matters of saisie-arrit before judgment not 
being required to support the common law 
conservatory process taken in this case, the 
defendant's petition to quash is dismissed 
with costs. 

James Crankshaw for the plaintiff. 

Quinn d* Weir for defendants. 

(J.C.) 



COURT OF REVIEW. 

MoNTRBAL, Jan. 31, 18S4. 

Before Johnson, jBrrri & Loranobr, JJ. 

Sancbr v. Girabd. 

Tender as to one branch of dcmawf— Oort* 

The inscription was by the defendant on a 
judgment of the Superior Court, Montiealt 
Doherty, J., Oct 13, 1883. 
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JoH2i80N, J. The judgment which the 
defendant here complains of condemned him 
to pay the plaintiff $110.48 with interest and 
costs. 

The UiCta are that in March last the defend- 
ant bein^ insolvent, made an assignment 
to Moisan & White who were to proceed and 
liquidate the estate; and tliey employed the 
plaintiff to examine the books, and report to 
the creditors who were to meet, and did meet 
shortly afterwards. Subsequently, the de- 
fendant having made an offer of composi- 
tion, he required the plaintiff to prepare a 
deed of composition and discharge, and a 
di\idend sheet in conformity with it, which 
was done, and the defendant resumed his 
estate. The plaintiff by his action claimed 
$6 a day for thirty-three and a quarter days' 
work in making the inventory and statement 
of assets, and $50 for the deed of discharge 
and composition and the dividend sheet, and 
obtaining the signatures of the creditors. 

The defendant pleaded that a specific sum 
of 160 had been agreed upon between the 
plaintiff and Moisan & White for making 
the inventory and the statement of affairs ; 
and that for the rest he was entitled to 
nothing; but he nevertheless offered $26— 
making altogether $86 less the $17.52 which 
lie acknowledged to have got; but he only 
made this offer conditionally upon the plain- 
tiff paying the costs incurred by the defend- 
ant, which condition the plaintiff rejected by 
his answer 

Looking at the evidence we find the 
judgment perfectly equitabla It found the 
sum of $26 tendered sufficient in amount on 
that head, and gave no more as far as that 
part of the case was concerned. The de- 
fendant interprets this to mean that his offer 
*'( $36 has been declared technically to be 
*A*xA and sufficient in law ; but that is not 
the case, for all that the judgment does is to 
jjive so much upon the first branch of the 
case, and so much on the second, so that on 
the whole the offers are not sufficient ; and 
this disposes substantially of the whole of 
tlie case. 

Judgment confirmed . 

RohidouXf for plaintiff. 

Etkier dc Co., for defendant 



COURT OF REVIEW. 

MoNTRBAL, January 31, 1884. 
Before Johnson, Jbttb & Mathibu, J J. 
COUTU V. Lbfesbvrbl 
Slander — Compensation of damages. 

The inscription was by the plaintiff from a 
judgment of the Superior Court, Montreal, 
Ix)ranger, J., Dea 3, 1883, dismissing the 
action. 

Johnson, J. This was an action for dam- 
ages laid at $5,000 for verbal slander by the 
defendant of and concerning the plaintiff and 
the plaintiff's wife. The plea denied the 
slander, and set \Tp in compensation defam- 
atory words used by the plaintiff concerning 
the defendant The whole case was put 
before the learned judge who heard the 
witnesses at the proof and hearing sittings, 
and could judge better than we can of the 
value of their evidence. The learned judge 
found that what thi plaintiff had said of the 
defendant was just as bad as what the 
defendant had said of the plaintiff; and he 
found also that the only witness who spoke 
about the slanderous words alleged to have 
been used by the defendant about the plain- 
tiff*s wife was not sufficiently reliable to base 
a judgment for damages upon his testimony. 

It is evident that the parties had been at 
enmity with each other for some time, and 
one cfi^ed the other a *' canaille,*' while the 
other had just recently said of him that he 
could have sent him to jail if he had chosen. 

Then, as to what was said or allied to have 
been said by the defendant about the plain- 
tiff's wife, it certainly w as defamatory if satis- 
factorily proved. But can we say that it is 
satisfactorily proved by this one witness who 
swears it was said to hi n alone, and that he 
repeated it to the plaintiff? At best that 
would be the act of a mischief-maker, and 
quite as despicable as the slander itself, if 
ever it was uttered: but this man is besides 
very seriously contradicted and impaired by 
the evidence of DumesniL On the whole I 
should not hesitate to confirm the judgment 
which, I think, very properly dismissed the 
action. 

Judgment confirmed. 

Augi d: Co, for plaintiff. 

St. PifAre dc Co. for defendant 
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THE LATE MR JUSTICE DAY. 

At the Convocation of McGill University, 
held March 29, Mr. Justice Mackay.delivered 
the following address concerning the late 
Chancellor of the University, Hon. C. D. Day : 

Since we last met in Convocation a great 
loss has fallen upon the University by the 
death of our late Chancellor, the Honourable 
Mr. Justice Charles Dewey Day. He was ita- 
first Chancellor under the amended statutes 
of 1864, and for 32 years was president of the 
Royal Institution for the Advancement of 
Learning. He continued actively to dis- 
charge the duties of those offices until his 
death, which occurred in England in January 
last He had in his lifetime filled several 
positions of honour in this province ; he was 
solicitor-general, and one of the chiefs prac- 
tisii^ at the bar of this city when in 1842 he 
was offered and accepted a seat in the Queen's 
Bench, which he continued to fulfil the 
duties of until 1857, when he was appointed 
(we may truly say by reason of his fitness) 
one of the commissioners to codify the laws 
of Lower Canada. As a judge the deceased 
was remarked for his practical energy, his 
great talent for despatch of business, and for 
analysis, his soundness of judgment, and 
his impartiality. He frequently presided at 
jury trials, which in his time seem to have 
been resorted to more frequently then nowa- 
days ; his charges to juries, and these are 
things that sometimes try judges, were re- 



markably practical, lucid, souna and judi- 
ciaL In 1864, upon the completion of the 
codes, which will ever remain a monument 
of his and his colleagues' industry and learn- 
ing. Judge Day retired from the bench ; but 
he never ceased to interest himself in the 
affairs of this University whose growth and 
progress, from very small beginnmg, he was 
witness of and powerfully contributed to. 
When he took office the students in arts 
numbered three, in the law faculty four and 
in medicine fifty-three. In 1883 the students 
in arts numbered : undergraduates 99, partial 
and occasional 58 — in all 157. The students 
in law numbered 26, in medicine 204, and 
the school of applied science was working 
with students, undergraduates 55, partial and 
occasional 14 — together 69. In 1881, when 
the financial condition of the University was 
discouraging, the late chancellor, assisted by 
our worthy principal, prepared a statement of 
its affairs, accompanied oy an appeal to the 
public for aid. This he supported by an elo- 



quent speech at a public meeting. The re- 
sult, as you know, was enoouragmg, friends 
of the University seemed to be raited up, 
Uberal donations were made to it and it was 
relieved from its embarrassment After the 
first meeting of the governors, after the 
melancholy news of Judge Day's deaUi 
reaching us, it was resolved : 

"That the fforemon of MeGill College deeply 
lament the irreparable loss which this UniTerBityhas 
sustained in the death of their late ooUeacne, the Hon. 
Charles Dewesr Bay, for 32 yean the president of the 
Royal Institution for Advanoement of Learnim; and 
first chancellor under the amended statutes of 1864, 
and one of the earliest and most valuable members of 
this boaid. 

*' The history of the UniyeFBlty is intimately bound 
up with the long course of his administration, antjits 

E regress and prosperi^ in a ^reat measure are due to 
is eminent ability and the wise oounsels that haye at 
all times been rendered by him to promote its interests 
and welfare. 

" The governors desire to record the high aopreeia- 
tion and esteem they feel for the great worth of his 
private and public character, the memozy of which 
will be ardenUy cherished with reverence and affection 
by those whose privilege it has been to be penooally 
and officially connected with him." 

And at the meeting of the corporation of 
the University, held yesterday, a resolution 
of like substance was unanimously agreed ta 
The resolutions referred to free me, in a de* 
gree, from saying some other thinygs that I 
might have said. I am confident that they 
win be approved by each and every person 
present in this hall andbv all who take inters 
est in the affairs of the University, as a true 
and just tribute to the memory of an old and 
faithful servant of it, a worthy man, the 
blank left by whose decease it will be very 
difficult to fiU up. 

RECENT ENGLISH DECISIONS. 

Copyright — Author ^ photograph, — ^A person 
who is merely the proprietor of a photographic 
establishment! and who employs a staff of ser- 
vants (paying them wages or salaries) for the 
purpose of taking photographs, and prorides 
the materials for taking and making them, is 
not the author or joint-author with his servants, 
of any photograph so taken and made by any 
one or more of them, within section 1 of the 
Copyright Act of 1862. Decision of Field, J, 
affirmed. The author of a photograph is the 
person who most effectively contributed to the 
result, that is the person who directed his mind 
toward and superintended the particular ar- 
rangements which have actually resulted in the 
formation of the picture ; and who that person 
is, is a question of fiict in each particular case. 
Ct. of App., August 2, 1883. NoUage v. Jack- 
won. Opinion by Brett, M. R., and Ck>tton and 
Brown, L. JJ. (49 L. T. Eep. [N. 8.] 339). 
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MEDUSVAL LA W SUITS. 

The writer of an article entitled " Daily 
life in a Mediaeval Monastery/' which ap- 
peared in Nineteenth Century, furnishes an 
mterasting account of the occupations and 
amufements which filled up the daily round 
of monks in the olden time. Among these 
diversions litigation played an important 
part We condense a portion of the article : 

"In the natural course of events, as a 
monastery grew in wealth and importance, 
there was one element of interest which 
added great zest to the conventual life, in the 
qmrr^U that were sure to arise. 

" First and foremost, the most desirahle 
person to quarrel with was a hishop. In its 
original idea, a monastery was not neces- 
i^arily an ecclesiastical institution. It was 
not necessary that an ahhot should be an 
ecckwiaatic, and not essentially necessary 
that any one of his monks should be in holy 
orders. Long before the thirteenth century, 
however, a monk was almost invariably 
ordained, and being an ordained person, and 
having his local habitation in a bishop's dio- 
cese, it was only natural that the bishop 
sboukl claim jurisdiction over him and over 
the church in which he and the fraternity 
ministered ; but to allow a power of visita- 
tion to any one outside the close corporation 
of the convent was fraught with infinite peril 
to the community. To have a querulous or 
inquisitive or even hostile bishop coming and 
intruding into their secrets, blurting them 
oQt to the world and actually pronouncing 
wintence upon them, seemed to the monks 
an absolutely intolerable condition of things. 
Hence it seemed supremely desirable to a 
cnn?ent to get for itself the exemption of 
their house from episoopal visitation or con- 
trol Such attempts were stoutly resisted by 
the bishops, and, of course, bishop and abbey 
went to law. Going to law in this case 
meant usually, first, a certain amount of pre- 
liminary litigation before the Archbishop of 



Canterbury ; but sooner or later it was sure 
to end in an appeal to the Pope's court, or, as 
the phrase was, an appeal to Boma * * *• 
" When there was no appeal case going on 
—and they were too expensive an amuse- 
ment to be indulged in often — there was 
always a good deal of exciting litigation to 
keep up the interest of the convent, and to 
give them something to think about and 
gossip about nearer homa We have the best 
authority — the authority of the great Pope 
Innocent III. — for believing that Englishmen 
in the thirteenth century were extremely 
fond of beer ; but there was something else 
that they were even fonder of, and that was 
law. Monastic history is almost made up of 
the stories of this everlasting litigation. 
Nothing was too trifling to be made into an 
occasion for a lawsuit Some neighlxmring 
landowner had committed a trespass or with- 
held a tithe pig. Some audacious townsman 
had claimed the right of catching eels in a 
pond. Some brawling knight pretended that 
he was in some sense patron of a cell, and 
demanded a trumpery allowance of bread 
and ale, or an equivalent As we read about 
these things we exclaim, * why in the world 
did they make such a fuss about a trifle.' 
Not so, thought the monks. They knew well 
enough what the thin end of the wedge 
meant ; and, being in a far better position 
than we are to judge of the significance and 
importance of many a cami belli which now 
seems but trivial, they never dreamed of 
giving an inch for the other side to take an 
elL So they went to law, and enjoyed it 
amazingly." ^ 



FIOUEES FROM THE CENSUS. 

The census statistics of Canada, which have 
just appeared, give the number of advocates 
in 1881 at 2,717, against 2,212 in 1871. It 
appears, therefore, that there is one advocate 
for every 1,684 of population. This proportion 
is not nearly so considerable as in the case of 
the other learned professions, the number of 
physicians being 3,507 in the year 1881 against 
2,792 in 1871 ; while of clergymen there were 
6,329 in 1881 against only 4,436 in 1871. This 
is exclusive of 491 Christian Brothers who 
have more than doubled in the decade, there 
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being only 206 in 1871. The "nuns'' also 
exhibit a remarkable increase, the number 
■being 5,139 in 1881 against 2,907 in 1871. 
While the increase in these sacred vocations 
has been, so to speak, by leaps and bounds, 
we nevertheless required 1,318 policemen in 
1881 against 446 in 1871. The band of teach- 
ers exhibits a normal and satisfactory in- 
crease from 13,400 in 1871 to 19,232 in 1881. 
We are not concerned about other figures of 
' the tome which, somewliat tardily, makes 
its appearance three years after date. We 
only note that the hackneyed jokes at the 
expense of the plumber, far from deterring 
the rising generation from turning their 
attention to that lucrative occupation, have 
almost trebled the numbers within its fold, 
there being 1,307 in 1881 against 526 in 1871. 



McLaren \. caldwell. 

The cable despatches from England state 
that the judgment of the Supreme Court of 
Canada in this case, 5 Legal News, 393, has 
been reversed by the Judicial Conmiittee of 
the Privy Council. The precise grounds of 
their Loidships' decision cannot yet be safely 
stated, but we propose to publish the text of 
the judgment as soon as a copy reaches this 
side. 

NOTES OF CASES. 

COUR DU BANC DE LA REINK 

Montreal, 22 mars 1884. 

DoRiON, J.C, Ramsay, Tbbsieir, Cross,Baby, J J. 

Nadbau v. Chhval dit St, Jaoqubb. 

JugemerU interlocutoire — BequSte d*AppeL 

JuGB : Que ce ne sont pas les considfyrants ou 

motif 8y mai$ le jvgS ou dispositif, qui ren- 

dent ten jugemerU interlocutoire mjet d 

appel. 

Le d^endeur demandait k appeler d'un 

jugement interlocutoire, rendu par la Cour 

Sup^rieure de Richelieu, dans une action en 

homage, ordonnant la confection d'un plan 

desheux indiquant les pretentions respec- 

tives des parties, par un on des arpenteurs A 

etre nomm^ par les parties ou d'ofifice par 

la cour, etc. Le requ^rant avait contest^ la 

demande en plaidant qu'il avait d^jft bom^ 



avec le demandeur, et en produisant on 
procSs-verbal de homage par un aipentenr, 
accepts et sign^ des deux parties. II fondait 
sa requite d'appel sur le fait que le jugement 
interlocutoire, en affirmant dans les consi- 
d^rants ou moti& qu'il y a lieu d^ordonner U 
homage, et que Taction du denumdeur est 
bien fondle pour computer le homage d^ji 
fut (chose non demand^e par Taction), d^i- 
dait virtuellement du litige entre les parties. 

L'HoN. JuoD-BM-CHBP, OU prouon^aut le 
jugement de la cour, dit que cette raison ii'& 
tait pas suffisante pour autoriser Tappel de- 
mande ; que la cour infgrieure, en ordonnant 
la, confection d'un plan des lieux par un 
arpenteur, n'a de fait rien d^id4 quant an 
m^rite du litige, excepts par les motiflsde 
son jugement ; mais que les motif $ ne sent 
pas le jug^ ; que le jugement n'est en rdalit^ 
qn'un jugement prtparatoire ; que si la d^ 
fense du requ^rant est bien fondle, ou les 
conclusions de Taction insuffisantes (ques- 
tions sur lesquelles cette cour n'exprime oe- 
pendant aucune opinion), la cour infi^rieare 
pourra encore en tenir compte et y rem^dier 
par son jugement final, en mettant les frais 
k la charge du demandeur ; sous ces drcon- 
stances Tappel serait pr6matur6, et la requete 
estrenvoy^ 

/. B. Browseau, proc. du requ^rant 

A, Germain, proc. de Tintim6. 
(j. B. B.) 

SUPERIOR COURT. 

MoNTRBAL, February 1, 1884. 

Before Johnson, J. 

Sfephexs v. Tub City of Montebal, & The 
Montreal Gas Co., mt« en oauK, 

Injunction against signing contract — Proce- 
dure. 

On an application by a ratepayer for a pro- 
visional injunction to prevent the Corpora- 
tion of Montreal and its officers from com- 
pleting a contracthvith a gas company, tchich 
liad been authorized by a resolution of tk* 
City CouncU : Held, (1) that the order askad 
for would he useless, as the signalures of thr 
Mayor and City Clerk to the writing evi- 
dencing the contract would not affect Ut/ 
rights of the parties, the illegality alleged, 
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if it existed f being cts effectual against the 
contract when signed as before, (2) The 
alleged monopoly was not such in the sense 
of the law, consumers having the option to 
take gas or noL 
SembUj that an action of this natvire should be 
instituted in the name of the Attorney- 
OeneraL 

JoHNsoy, J. The plaintiff in this case 
wants a provisional injunction to prevent 
the corporation and its officers from making 
or completing a contract with the mis en 
fduv. The petition and the action are iden- 
tical in terms, except the conclusions which, 
in the petition are restricted to a temporary 
order during the suit, and in the declaration 
ask for a permanent injunction to restrain 
tlie defendant from making the contract 
with the Gas Company. So the shortest way 
to deal with the matter will he to refer at 
onoe to the petition itself, which sets out at 
length both the contract itself, and the peti- 
tioner's pretensions. The material parts are : 

1st That by a resolution of the Council of 
the City of Montreal, passed at a Session of 
the said Council regularly and legally held 
on the 27th of December, 1883, the said 
Council acting for and representing the said 
Corporation, the defendant herein, it wti^ 
among other things, resolved that the said 
Corporation defendant do enter into a certain 
agreement or contract with the New City 
Gas Company of Montreal (to wic, a certain 
Corporation formerly known as the New 
City Gas Company of Montreal, the name 
whereof, by Statute of the Province of Que- 
bec, 42 & 43 Vict, c. 81, was changed to the 
Montreal Gas Company), and which agree- 
ment and contract is in the following words, 
to wit, namely: "Agreement between 'The 
City of Montreal' and *The New Gty Gas 
Company of Montreal ' for lighting the City 

with gas. 
The contract itself is then set out as 

follows : — 
** On this day of the month in 

the year of our Lord 1884. 
" Before Mr. Francois Joseph Durand, the 

andersigned notary public for the Province 

of Quebec, one of the Provinces of the 

Uominion of Canada, residing in the City 



of Montreal, in the District of Montreal, 
in the said Province, appeared, 'The City 
of Montreal,' a body pohtic, duly incor- 
porated by legislative enactments, having 
their office or place of business at the City 
Hall, in the East Ward of the said City 
of Montreal, herein represented and acting 
by the Mayor of the said City, the Honorable 
Jean Louis Beaudry, one of the Legislative 
Councillors of the said Province, residing in 
the said City of Montreal, parties hereto of 
the first part, and the * New City Gas Com- 
pany of Montreal,' a body duly incorporated 
in virtue of legislative enactments, having 
their office and principal place of business in 
the said City of Montreal, herein represented 
and acting by Jesse Joseph, of the said City 
of Montreal, Esquire, the president of the 

said Company, and by of the same 

place, both hereto present in their said 
quality, and as such duly authorized for the 
purposes hereof, under and by virtue of a 
resolution of the Directors of the said Com- 
pany adopted at a meeting held on the ^— , 
a copy of which resolution shall remain 
hereunto annexed after having been signed 
by the said notary ne varietur, parties hereto 
of the second part, which said parties hereto 
have made and entered into the following 
agreement between themselves, to wit : * The 
New City Gas Company of Montreal' do 
hereby bind and obUge themselves to supply 
and furnish all the gas consumers within 
the limits of the said city of Montreal with 
gas, which shall be ' coal gast' manufactured 
solely from bituminous coal, and of an illu- 
minative power of not less than sixteen 
candles, at a price which shall not exceed 
the price of one dollar and fifty cents 
net per each thousand cubic feet gene- 
rally furnished and supplied by the 
said company from the first of May, 
1885, to the first day of May, 1890, and of 
$1.40 for the next five years, that is to say, 
from the first day of May, 1890, to the 
first day of May, 1895, provided, however, 
that no extraordinary circumstances should 
arise during the existence of the present 
contract or agreement, such as a war, the 
destruction of the works, a general strike, 
or any other event constituting sl force majeure 
{vis major). 
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'' 2nd. The said company shall during the 
said period of ten years, supply and furnish 
gas for dooking and heating to all consumers 
of the same within the limits of the said 
City, at a price not to exceed one dollar per 
eadi thousand cuhic feet'' 

^* 3rd. The said Company shall light the city 
every night in the year without exception 
during the said ten years, at a price not to 
exceed twenty dollars a year, payable 
quarterly, for ealth lamp put up and required 
by the city in every street, lane, square or 
avenue. The time for keeping the lamps 
lighted, and which is mentioned in the speci- 
fication hereinafter ' mentioned, shall take 
effect immediately, and from this date with- 
out any extra charge by the company." 

" 4th. The said Company shall be bound to 
lay pipes in all the streets of the city as they 
shall be directed by the Light Committee of 
the said City of Montreal, provided tliat the 
distance between the lamps do not exceed two 
hundred feet, and that there be at least two 
consumers of gas between every two lainps, 
or, in default of two consumers, that the dis- 
tance between lamps shall not exceed one 
hundred and fifty feet" 

" 5th. The said Company shall be obliged to 
lay their pipes and furnish gas in adjoining 
municipalities when annexed to the said city 
at the same prices and conditions as herein 
stipulated." 

" 6th. And the Qty of Montreal aforesaid 
during the said ten years, that is to say, 
from the first day of May, 1885, to the 
first day of May, 1895, shall not grant 
to any other company or parties the leave 
to lay gas pipes in the streets or road- 
ways of the said City of Montreal, except 
during the last two years of the present con- 
tract or agreement, when the said City of 
Montreal shall have the right to authorize 
any other company that may be formed or 
then exist, or any other parties, to lay gas 
pipes and erect works, so as to be ready to 
undertake the contract on the first day of 
May, 1895, for the lighting of the city and 
supplying gas to the citizens if necessary." 
" 7th. It is specially agreed between the said 
parties hereto that the said Company shall in 
the future, as they have done before, collect I 
and receive the several amounts of money at I 



any time due them by the gas consumere, 
from these latter only, without any rBConrse 
whatever against *The City of Montreal' 
aforesaid, which shall be liable to pay only 
the amounts to become due for street lamps 
and gas furnished to and for the use of build- 
ings possessed by the said City." 

'' 8th. The said City of Montreal shaD have 
the right to provide for the inspection of the 
gas and meters furnished by the said Com- 
pany, and to that end to appoint an inspector 
who shall be charged with regulating the 
pressure of gas." 

" 9th. The aty of Montreal aforesaid shaU 
also have the right to provide for the general 
or partial lighting of the streets and squares 
of the said City by electricity, and to that end 
to revoke the present contract for gas lampe 
in such districts as the Council may deter- 
mine, without the said company having any 
right or ground for claiming damages." 

" 10th. It is also stipulated that the citizens 
of the said city of Montreal shaU have the 
right of purchasing and using their own gas 
meters." 

" 11th. The said parties agree to execnte 
the present contract according to the specifi- 
cations contained in the form of contract 
hereunto annexed and signed by the parties 
Bfereto, and the undersigned notary ne varit- 
««r." 

" 12th. All the clauses, conditions, explana- 
tionSy directions and instructions contained 
in*the hereto annexed specification shall be 
strictly followed,although not herein repeate<l 
for brevity sake. In case however there should 
be any difference between the meaning of 
these presents, and any part of the said speci- 
fications, the meaning of these presents shall 
bo followed." 

"13th. These presents have been passed 
and executed on the part of the City of Mon- 
treal in conformity with resolutions of the 
City Council, adopted at their meetings held 
on the twenty-seventh day of December last 
(1883) amending and adopting as amended a 
report of the ' Light Committee' of the City 
Council of the sixth day of November last, 
copies of which resolutions and report shall 
remain hereunto annexed, signed by the un- 
dersigned notary, fie ixxriettar.'* 

" 14th. The said Company shall pay the 



THE LEGAL NEWS. 



Ill 



cost of the present contract and of a certified 
copy thereof for the said city. Thus done 
and passed at the said City of Montreal, on 
the day, month and year hereinahove first 

written, under the number ten thousand 

hundred and of the repertory of the 

notarial deeds of Mr. F. J. Durand, the 
undersigned notary. And these presents 
having been first duly read to the said parties 
hereto, the said Mayor of * The City of Mon- 
treal ' has signed, and the City Clerk, to wit, 
Charles Glackmeyer, Esquire, residing in the 
said city, has countersigned, and has affixed 
the seal of the corporation of * The City of 
Montreal,' and the representatives of the said 
Company have signed in presence of the said 
notar>\ who has also signed.'' 

The petition then alleges certain particu- 
lars in which the plaintiff contends that the 
powers of the corporation have been exceed- 
ed in this transaction, and proceeds to argue 
what would be the results of the Contract ; 
and to deduce certain legal consequences 
such as the establishment of a monopoly 
contrary to law and public policy, and the 
assumption of the right to stipulate a price 
to be paid by gas consumers. I will not, 
however, mention these points any further 
just now, because this part of the statement 
of the plaintifiT's case is immediately follow- 
ed by an averment of great importance 
which may perhaps dispense with any notice 
of those points at alL 

This averment is in these words : 

''That the said council, for and on behalf 
of the said City of Montreal, did, on the 
14th of January, 1884, pass a resolution au- 
thorizing and requiring the Mayor and City 
Clerk of the said City to sign and execute 
the said abo^-e proposed contract for and on 
hehalf of the said defendant, respondent 

Now, I say this discloses a very important 
tact indeed. 

The resolution here referred to is in these 
terms: 

Moved by Alderman Boausoleil, seconded 
by Alderman Rainville, 

''That the deed or contract between the City 
and the Montreal Gas Company as prepared 
by the City Notary, and now submitted to 
this Council, be approved and ratified, and 



that his Worship the Mayor be authorized 
to append his signature thereta" 

This taken with the written admission of 
the parties, that it was " adopted and carried, 
and that the contract set out in the petition 
is the contract referred to, and approved and 
confirmed by the said resolution of the City 
Council petitioner, and submitted to the 
Mayor of Montreal for his signature," affords . 
complete proof of three things : 1st, that on 
the 27th of December the corporation agreed 
to a contract with the Gras Company, the 
party now here, which was the same contract 
as that set out in the petition ; 2ndly, that 
that contract was reduced to writing by the 
City Notary ; and Srdly, that after all this 
had been done, after the agreement had been 
not only made between the parties, but 
reduced to writing, it was approved and rati- 
fied and confirmed. One can only approve 
and ratify something that has been done. 
So much therefore had been done, viz. : the 
agreement or contract of itself had been 
assented to on both sides ; its terms were so 
well known and understood, that they were 
confirmed; the writing witnessing those 
terms was drawn, and all that remained was 
matter of form — a signature — the contract 
itself being, of course, entirely complete by 
the assent of the parties alone — without any 
writing to witness it, and without the signa- 
ture of either party. I say as a matter of 
law the contract was not only complete ; but 
it appears to have been made and even modi- 
fied with deliberation before it was completed, 
for we see, from clause 13 of the contract, 
and from a certificate of proceedings of coun- 
cil filed in the case, that there was an amend- 
ment to the resolution of the council of the 
27th December. Therefore there are here 
all the constituents of a complete contract 
Undor Art 984 of the C. C, there are only 
four requisites to the validity of a contract ; 
the capacity of the parties — ^their consent— 
the subject of the contract, and a considera- 
tion ; and under article 1025, C. C, the con- 
sent alone of the parties is sufficient to com- 
plete contracts except those concerning the 
transfer of ships. 

But whatever the state of the matter may 
be : whether it is a complete contract or not, 
let us look at it merely as far as it has gone 
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and consider it in the somewhat hazy light 
in which the plaintiff presents it ; whatever it 
is, — ^a contract, or a mere attempt at a con- 
tract, the plaintiff wants to prevent its going 
any farther because it is illegal. These ille- 
galities need not be enlarged on at this mo- 
ment ; but granting them all for the sake of 
testing the plaintiff's position, what does that 
position amount to ? Simply to this : — that 
the corporation must be stopped because what 
it is doing or trying to do is illegal. Now it 
was pointed out by the Court very early in 
the argument, and assented to on both sides, 
that this illegality must be shown. It must 
be seen that the city is going beyond its 
powers. It won't do to say that being within 
its powers, it is exercising them in a way 
more or less beneficial or prejudicial to this 
one or to that one. Now put it in any way 
you like:— these proceedings of the corpora- 
tion, whatever their nature — whether a con- 
tract or an attempt at a contract — must be 
either the one thing or the other : — what is 
done or contemplated (whichever you please) 
must either be illegal or not If not, the 
plaintiff has no case ; if on the other hand, it 
is all illegal, an interim order would be utterly 
useless, for whether you take the contract as 
complete now (which is the view of it I in- 
cline to) or whether it will only bo completed 
by the signature of the mayor, can make no 
difference. In either case the whole thing 
would be contrary to law, and the action 
would be maintained finally and absolutely 
whether there was an interim order or not. 
They either have the power or they have 
not If they have the power it is useless to 
ask to stop them in the exercise of it: if they 
have not the power, the signing won't mend 
the matter, for it is surely not by affixing a 
signature to an illegal contract that it can be 
made a good one. 

I might properly stop here, and refuse 
to grant the order that is asked for, and 
decline to go farther, or notice the particu- 
lar points in which the illegality is said to 
consist— since it is clear that illegal or 
not — the order would be entirely useless ; 
but I have a great respect for arguments 
ably and honestly used, as I am sure they 
have been used in this case — as well as with 
marked ability — ^by both of the learned coun- 



sel who urged the plaintiff's rights. I will 
only say that these points are two in num- 
ber—the point of monopoly, and the point 
of power to fix the price of gaa to the con- 
sumer. It is easy to show that neither in 
point of law nor in point of fact has either 
of these arguments anything in it Mono- 
poly as a legal term— a thing proscribed 
by law — which the crown can't give a right 
to, is a very different thing from the mo- 
nopoly of common talk. Monopoly of oourae 
there is in the loose and popular sense; 
and so there would be in contracting as 
they have done for eight years without in- 
terruption by others— or for four years or 
four months ; but it is not monopoly in 
law — there is neither perpetuity nor legisla- 
tion as the authorities require ; it is not mo* 
nopoly in the language of the law, but in the 
language of the streets. So, too, as to fixing 
the price. of gas to the consumer: th^ do 
nothing of the kind. They stipulate for the 
city generally :— and there is all the differ- 
ence in the world between allowing a Gzs 
Company to lay down pipes, and make gas 
to fill them which people may use or not as 
they please, at a price to be agreed between 
the maker and the consumer, and in doing 
this stipulating that there is to be a hmit to 
the charge, — I say there is all the difierence 
possible between this — which is what has 
been done here — and agreeing or assuming 
to agree for the consumer to any fixed price, 
or any price at all ; the whole thing being 
left to the consumer's option whether he will 
have it or not And here I ought to notice 
what I consider the principal fallacy under- 
lying the plaintiff's pretensions. I have said 
there has been no l^slation. I mean of 
course municipal legislation, by-laws, con- 
ferring what is called an exclusive right I 
say now that the fallacy at the bottom of the 
plaintiff's pretensions appean to me to be 
that he has assumed the powers exercised 
by the corporation to Be powers under the 
G5th sub-section of section 123 of the Act 37 
Vict, c. 51, which gives power to make by- 
laws for lighting the city or any part thereof 
by ga9 or otherwise. Here there has been 
no by-law, and that is not tlie power that 
has been used at all. The power used here 
is the power given under sec 1, which gives 
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the corporatioii the most ample powers to 
oontnct, and sae and be sued, which the 
Gvil Code gives them alsa It is not a law 
they have passed to give a monopoly, it is a 
bargain they have made with another ; and 
by law (see art 1023 C. C.) contracts affect 
only the parties to them : they cannot affect 
the ritrhtB of others. The corporation have 
agreed with this company that for 8 years 
no one else shall put down pipes in the streets. 
Does any one imagine that another com- 
pany would be stopped by that, if they had 
a right by their charter to do it? The only 
eflect of violating the stipulation made be- 
tween the city and the company in that case 
wonld be that the former would be liable in 
damages to the latter; and to resort to the 
argument, if it can be called argument, that 
the corporation would probably refuse the 
permission which the statute requires in 
each cases, is to ignore the power of the law 
to compel them. 

I decline to notice the effect of the present 
contract which it is here sought to defeat 
It is said to be far better for the city than the 
former one, and it is, as far as I can see, far 
better in many respects — for both contracts 
are before me, and I cannot fail to see the 
difference, and the improvement— but all 
this has really nothing to do with the legal 
question, which is, not whether the city has 
made a good bargain or a bad bargain— but 
whether it has made an illegal bargain. I 
think it will be conceded, upon reflection, by 
the learned gentlemen who so ably put the 
plaintiff's case before the Court, that in the 
eye of the law there is no illegality in this 
transaction. That even if there is, an interim 
order would be useless. That there is no 
monopoly in the legal sense of the word, and 
no excess of power. 

Occnpied up to late yesterday afternoon in 
the Court of Review, I could only look at 
this case very late last night, and I thought 
that the above considerations would be suffi- 
cient to dispose of it This morning, however, 
I have found time to look further into it, and 
I wonld draw the attention of the parties to 
the nature of this proceeding. Does not the 
Art 997, as modified by Art 1016 of the C. 
of P. apply to this case ? Can a private in- 
dividual take this proceeding at all? In the 



case of MoUon V'^The Mayor, etc., decided by 
me in June, 1873, iKifas held that the action, 
which was analogous to this, must be brought 
by the Attorney-General, and that decision 
was confirmed in appeal. However, I only 
throw out this for the consideration of the 
parties, as the point not having been raised, 
has, of course, not been discussed, and there- 
fore cannot be decided now. 

Again, as regards the point of ''monopoly" 
which is a taking word, and might easily 
frighten the uninformed, I find on looking at 
English gas company statutes that they often 
exclude other companies fi^api competition ; 
the object being well understood to be the 
pirevention of coalitions, and arbitrary prices, 
or what would be quite as bad, the deteriora- 
tion of quality in the gas supplied. 

I have given this case all the attention in 
my power, and I am of opinion that the 
signing the writing evidencing this contract 
would not change the position of the parties ; 
that if there is illegality, it is illegality which 
will be as effectual against the contract when 
it is put on paper and has a seal or a signa- 
ture attached, as it would be without the ink 
or the sealing wax. I have serious doubts 
whether the only recourse, if the thing is 
illegal, would not be by action in the name 
of the Attorney -General ; and on the main 
points of such illegality as have been sug- 
gested — on the point of monopoly, and the 
point of invasion of the right of private con- 
tract, I am against the petitioner's facU and 
conclusions of fact 

Therefore the order asked for is refused, 
and the petition dismissed with costs. 

GreenshieldB & Co,y for the plaintiff. 

R Hoy, Q^a, for the city. 

LacosU & Co,, for the mis en cause. 

COURT OF REVIEW. 

MoNTRBAL, Jan. 31, 1884. 
Before Johnson, Dohbrty A^Jhttb, JJ. 

Stb. Marib v. Aitkin et vir, and McDougall 
et vir, opposant 
Jvdidal sale — Possession. 
Effects purchased bona fide at a judicial sale, 
and left in the possession of the defendant 
hy the purchaser or his transferree, may he 
claimed by the owner and the sale thereof 
prevented, if such effects are seized at the 
suit of another creditor of the defendant. 
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The ingcription was by thfe plaintiff con- 
testing, on a judgment o^fhe Superior Court, 
Montreal, Papineau, J., Nov. 30, 1883. 

Johnson, J. The effects seized in this case 
are claimed by the opposant as her own, 
under a sale of them to her by one Hearle. 
The contestation is not so much directed 
against the opposant's title as against that 
of Hearle, who acquired these things at a 
sheriff^s sale. The judgment held the 
opposant's title good; and there is nothing 
to show the contrary. Hearle may have 
acquired them to protect the defendant ; but 
there is nothing' iU^al in tliat, taken by 
itself, and considered apart from any fraud 
or simulation in the circumstances of the 
sale. Hearle is not a party in the case, and 
there is no suflScient proof of any fraud, even 
if he were here and able to defend himself. 
As to the sale from Hearle to the opposant 
there is notliing shown against it : and the 
judgment which maintained the opposition 
and dismissed the contestation must be con- 
firmed. The case of Senical & Orairfordf 2 
Dec. Cour d'Appel, p. 121, is in point 

Judgment confirmed. 

Cooke dc Co. for opposant 

Eihier <Sc Co, for plaintiff contesting. 



COUR SUPERIEURK 

[Ed Chambre.] 

Montreal, 16 figvrier 1884. 

Coram Mathibu, J. 

Ex parte Dmb G. Dblislb, requ^rante. 

Pemme mariSe — Tutelle. 

JuGB : Que dans certains cos spiciaux lafemme 
mSme du vivant de son mari pent Hre nom' 
mie tutrice d son enfant mineur. 

La requ^rante avait obtenu contre son mari 
un jugement en separation de corps. Ce 
dernier qui ^tait tuteur aux biens JL son en- 
fant mineur, renon^a par acte authentlque k 
la tutelle de son enfant pour des raisons qu'il 
d^clara ne pas vouloir faire connaitre. Le 
oonseil de famille ayant alors ^t^ assemble, & 
lademande de la requ^rante, nomma la m^re 
tutrice. 

Le protonotaire refusa de confirmer cette 
nomination, sur le principe que la femme 



nonobstant la separation de corps etait en- 
core sous puissance de mari et nepouvait pas 
etre nomm^e tutrice. 

La requ^rante maintint devant le jnge 
qu'une femme pent m^me da vivant de son 
man etre nommee tutrice k son enfant mi- 
neur lorsque son mari ne peut jMts, ne veut 
pas, ou est indigne d'exercer la puissance 
patemelle. Autorit^ de la requ^rante : 1 
Aubry & Rau, p. 366, i 87 et page502; 6 Au- 
bry & Rau, p. 77, § 650 ; 2 Demolombe, Na 
317 ; 6 Demolombe, No«. 449, 450 ; Auanet 
arrdts du Parlement de Paris, Liv. I, ch. 55, 
page 72. 

L'lioNORABLB JuGB homolQgua sans consi- 
d^rants Pavis du oonseil de famille, et nom- 
ma la requ^rante tutrice aux biens de son 
enfant mineur. 

Bamardf Beauchamp d' Barnard, avocats 
de la requ^rante. 

(J.J.B.) 



GENERAL NOTES. 

Somo interesting statistics are fornished in the half- 
yearly report of Judire Ardagh respecting the Goanty 
Courts of the Eastern Judicial District of Manitoba. 
It comprises seven divisions, in which eighteen sittinp 
were held. During the halt year ending December 
2l8t 2,757 suits were entered, the amount claimed being 
$139,211. The ampunt collected to date was $30yB80, a 
very large portion of the balance having been settled 
out of court. The number of judgment snmmons 
issued was 440, of which 21 orders for commitment 
were entered, only one of which was put in foree, and 
that for a few hours only. The number of miles 
travelled by the judge in order to hold these courts \s 
over 5,000 in the year ; 3,800 by rail and 1,200 by 
driving. 

Thr Latb Mr. J. W. Merry.— We have been re- 
quested to publish the following resolutions :— At a 
meeting of the St. Francis Bar, held on the 5th inst, 
at Sherbrooke, were present, Wm. White, Esq., Q C-. 
Batonnier, His Honor Mr. Justice Brooks, Judge 
Rioux, Messrs. J. L. Terrill, L. C* Belanger, L. E- 
Panneton, H. B. Brown, J. A. Gamirand, A. & Hnrd. 
£. C. Hale, S. R Sanborn, C. W. Gate, E. Ghartier.H- 
D. Lawrence, F. Gampbell, Q. De Lottinville. H. R 
Fraser, D. G. Robertson, and H. W. Mulvena. It wa.« 
moved byH. W. Brown, Esq-, and seconded by Jw. 
L. TerriU, Esq. , 1. That the meifkben of the Bar, sec- 
tion of St. Francis, have learned with deep regret of 
the death of their friend and confrere, John W. 
Merry, whose sterling qualities of mind and heart had 
gained for him a foremost place in their eeteem and 
regard, and they desire to tender to his bereaved 
widow and family their respectful sympathy in the 
great loss they have sustained. 2. That the membeis 
of this section do attend his funeral in a body on Tues- 
day next, and wear mourning for one month. 
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HODGE V. THE QUEEN— OPINION IN 
ENGLAND. 

The Law JaumaX (London), in its issue of 
March 29, refers to the judgment of the 
Jadidal Committee in this case, which was 
critid»d by " R." (7 L. N. 49), and appears 
to entertain the same doubts as to the correct- 
ness of the opinion expressed by their lord- 
ships on the question of "imprisonment" 
including imprisonment with hard labour. 
The observations of the Law Jovmai are as 
follows : — 

"Critidsms on the decisions of a Court of 
finAl appeal are mainly of value for the pur- 
pose of bringiiig home to the appeal judges the 
remembranoe of the fact that they are subject 
to criticism. We confess that the observa- 
tions made in Canada on a part of the 
decision in Hodge v. Reginam, 53 Law J. Bep. 
P. C 1 (to appear in the April number) are 
not without weight It is held by the Judicial 
Committee of the Privy Council ihsLp under 
the words 'punishment by fine, penalty or 
imprisonment' in section 92 of Uie British 
N<Mth America Act, 1867 (30 Vict c. 3), the 
provincial legislatures of the Dominion of 
Canada have power to impose imprisonment 
with hard labour. By a well-known rule of 
construction, the word ' penalty ' cannot in- 
clude a particular form of imprisonment, 
because imprisonment is expressly mention- 
ed. The word * imprisonment,' therefore, is 
held to include imprisonment with hard 
labour; does it also include imprisonment 
with solitary confinement 7 The learned lords 
say that hard labour is generally incident 
to imprisonment ; but ought it to be assumed 
that an Act of Parliament which creates a 
constitntion and begins upon a tabula rasaf 
mtends one form of punishment to be included 
in another because they are often in other 
laws and other constitutions associated to- 
gether ? The judgment was delivered by Sir 
Baraas Bsaoock, and so has perhaps the 
wdght of his high authority. How many of 



the lords difiered from the opmion given to 
the Crown it is impossible to say. From the 
peculiar practice of the JudicisJ Committee 
in giving judgment, the weight of their de- 
cisions on professional opinion is dissipated. 
To give to the world a decision of the majority 
of five lawyers is to give a decision which 
has the authority of not even one of them." 



LIBERTY OF THE PRESS ABUSED. 

The writer of an article in a recent issue 
of the Manhattan laments the degeneration of 
the great journals of New York within the 
past twelve or fifteen years. Newspapers 
give less attention than formerly to topics 
legislative, educational and scientific, and 
feed their readers on the unwholesome diet 
of sensationalism — divorces, the phases of 
illicit love, and similar scandals. This is not 
a healthy symptom of the times, and Mr. 
Smalley, the writer referredHo, will have the 
sympathy of every right-thinking person in 
the protest which he makes against this 
abuse of a noble profession. Unfortunately, 
it is not confined to one city, nor to the 
American continent The same spirit is 
prevalent in England, where journals mush- 
room-like are springing up and sustaining a 
feverish existence by the total disregard of 
the decencies of life. The columns of rubbish 
published lately about a breach of promise 
case, apparently because the defendant is the 
son of an ex-Lord Chancellor, afibrd one 
illustration. Another remarkable instance 
is the recent publication, in a journal like 
the PaU MaU Gazette, of the story that Lord 
Coleridge had made an ofier of marriage to 
Miss Mary Anderson, the actress. Surely 
the editors of the PaU MaU Gazette were per^ 
fecUy aware that this was a pure fiB.brication, 
without a semblance of plausibility to take 
it out of the mess of inane clatter which 
daily finds its way into print Miss Ander- 
son has publicly expressed her pain at the 
report, as well as her indignation that state- 
ments of this description should be dissemi- 
nated without inquiry. Lord Coleridge also 
has deemed it to be his duty to meet the 
rumor by a fiat contradiction, which he does 
in these terms, in a letter addressed to the 
editor of the PaU MaU Gazette : 
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" It woald be affectation to doubt that the 
paragraph headed 'The Judge and the 
Actress ' in your paper this evening lefere to 
me. I desire, in the fewest possible words, 
to state that I never had the pleasure of 
seeing Miss Anderson in my life, either in 
public or private, and that I never wrote a 
line to her. The whole matter is an absolute 
and impudent fiJsification." 



NOTES OF CASES. 

SUPERIOR COURT. 

MoMTRBAL, Jan. 31, 1884. 
Brfore Johnson, J. 
Rivn V. Thb Cmr ofMontrbai^. 

aty of MorUreal^ABiemnerU for eoH of im- 

provemerU — Petition to annul apeddl omsm- 

ment roll. 

Commi99Umer$ acting under ^ 42 <£r 43 V%cL,c 

53, regulating proceedings for the prepara^ 

Hon of tpecUd aseestment rolls for improve' 

ments in the dty of Montreal^ are not au- 

thorized to go beyond the terms of the reso' 

lution of Council settling the proportion of 

cost to be levied on the proprietors benefited. 

And where an action was brought to annul 

a special assessment roll, without attacHng 

the resolution under which it was prepared^ 

the Court hdd that the question^ whether the 

city had power to limit its share to one4hird 

of the cost of the improvement^ was not put 

in issue, and could not form the subject of 

inquiry. 

Johnson, J. This is an action brought in 

the form of a Petition by a municipal elector 

to annul a special assessment roll made by 

commissioners acting in virtue of a resolution 

of the corporation, for the purpose of a local 

improvement, and under an appointment for 

that purpose made by the Court of Review. 

The right to petition is based on sec. 12 of 
42 & 43 Vic., c. 63, which is as follows i— 
"Any municipal elector, in his own name, 
may, by a petition presented to the Superior 
Court sitting in Montreal, demand and obtain, 
on the ground of illegality, the annulment of 
any by-law, resolution, assessment roll or 
apportionment, with costs against the corpo- 
ration." 



The 4th section of the same statute, after 
reciting certain previous and abortive aasess- 
ments, authorized other and new assessment 
rolls to be made, and also the appointment by 
the Court of Review of three oommissiaDers for 
that purpose ; and by the fourth clause of that 
section it was enacted what the powers and 
duties of the commissionens should be, and 
certain other provisions of % inevious statute, 
(37 y. c. 51) were referred to as governing their 
proceedings. As to their office, and the nature 
and extent of their duties as commissionera, 
the fourth section said: '^ It shall be the duty 
'' of the said commissioners to commence their 
'* proceedings on the day fixed by the judg- 
" ment appointing them, and to assess and 
" apx>ortion the cost of the improvement in 
"whole or in part, as the case may be, 
" according to benefit and in such manner 
" as to them may appear most reasonable 
*' and just, upon all and every the yieces 
"or parcels of land or real estate which 
" they may determine to have been bene- 
" fited." In May, 1880, the oommissioneis 
were appointed by the Court of Review ; and 
that Court appears, by its judgment on that 
occasion, to have held that whatever difficul- 
ties might arise thereafter, when the commis- 
sioners should have terminated their proceed- 
ings, there was, at all events, no difficulty 
then in the way of appointii^ them. The 
difficulties or some of the difficulties which 
seem to have been then anticipated are now 
said to have arisen, and the assessment the 
commissioners have made is arraigned cm 
a variety of grounds — some of which I will 
not dwell upon further than to say that they 
are of a most extensive and sweeping charac- 
ter, and directly include in one vast conspir- 
acy both the legislature and the corporation, 
as well as their individual members. Coming 
down, however, to more tangible grounds of 
complaint, I understand the main pretension 
of the Petitioner to be that this last assess- 
ment roll made by the three oommissionen 
appointed by the Court of Review should be 
set aside, because the commissioners have 
proceeded upon an entirely erroneous prin- 
ciple in assessing him at $1,015 for his share 
of this improvement, whereas he was not 
benefited to that extent; and that the duty 
of the commissioners was, under the inteipze- 
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tation of the law advanced by the F^titioper, 
to have ooDsideied the benefit not only to the 
Deighboaring properties, but to the citizens 
generally ; and this view has been enforced 
with great energy and ability, as well by 
raferenoe to the law itself, as by reference 
to the history of the law which is of the 
most complicated kind ; and it wa^ even said 
by the Petitioners' counsel that the locality 
of this improvement was very slightly, if 
at all, benefited, the matter being one which 
interasted the whole dty ; and that if the 
oommissioners had conceived that they had 
a real discretion to exercise they would have 
thrown two-thirds, or three-fourths of the 
coat upon the city itself, instead of proceed- 
mg upon the assumption that two-thirds 
were to he borne by the parties immediately 
interested in the neighbourhood of this par- 
ticalar improvement Now the Court finds 
itself somewhat embarrassed in this case, 
which from first to last appears to be one of 
an extraordinary description. It must be 
remembered that it is not an action to set 
aside a by-law, nor yet to set aside a resolu- 
tion; but only to set aside an assessment 
roU. 

What, if there is no assessment roll pro- 
daced? Yet assuredly there is nona It was 
said there were admissions : so there are ; but 
hardly sufficient to cover this. There is no 
docament, and there is no admission show- 
ing precisely and entirely what this assess- 
ment roll was ; and there is nothing either 
to show exactly what was the resolution of 
the council, which was the authority for 
making this assessment There is verbal 
and other evidence, no doubt, from which in- 
formation on these points may be had to a 
certain extent; but as to this part of the 
case, the petition itself, even, is deficient and 
extremely general : it merely says : 

" One la dite cit^ de Montreal ayant fait 
" amender sa charte par le Parlement de la 
*" province de Quebec, a fait faire par trois 
'' commissaires en expropriation, savoir par 
" MM. Hugh McLennan, G. Pallascio, et Joel 
" Leduc, tons trois de lacit^ de Montr^, un 
" nooveau r61e de ootisation pour repartir 
" sar lea personnee que les dits commissaires 
** jogeraient 6tre int^ress^ dans la dite am6- 
"Uoration lea deux tiers du oottt d'ioeUe, le- 



" quel r61e est entr^ en force le 24 novembre 
" 1881." 

In the absence of the roll itself, this part 
of the petition sufficiently shows that what 
it required the oommissioners to do was to 
apportion two-thirds of the cost among those 
benefited. There is no other proof what- 
ever of what the scope of the resolution was, 
so that whether they acted within their 
powers, or beyond their powers cannot be 
determined by the terms of the resolution 
itself ; but it seems to have been taken for 
granted that the resolution, and the judg- 
ment of the Court of Beview gave powers in 
conformity with the law which is to be found 
in sub-section 4 of the 4th section of the 
Act of 1879, which I have already recited. 
Both parties seem to have acquiesced in this 
mode of proceeding ; and the answer of the 
Ck)rporation to this petition being merely 
general, a long enquSte was had, and amongst 
other things the commissioners themselves 
were brought up as witnesses, and examined 
to explain their proceedings. I may say at 
once that I should be disposed to reject this 
testimony ab inadmissible : but I will not 
go into that now, because the defendants 
who objected to it at the enquHe, do not move 
to reject it now ; and for the further reason 
that being before me, in the absence of mo- 
tion to reject, I have read it ; and I do not 
consider that it can Bffect the case, on the 
merits one way or the other. The law meant 
either that the commissioners were to do as 
they did, or it meant that they were to pro- 
ceed otherwise, and in the sense contended 
for by the plaintiff In the first case there 
would, of course, be an end of the matter : 
in the second, their reasons good or bad are 
of no consequence ; it is with their conclu- 
sions that we are concerned ; and if the law 
says that they are to do one thing, and they 
have disregarded it^ and have done another 
thing, there would, of course, be "illegality " 
under the 12th section of the Act of 1879. 
So the whole case at the henring was con- 
fined to discussing what were the powers of 
the Corporation with respect to such expro- 
priations, and how they had been exercised 
in the present case. 

Now, whatever may have been the precise 
terms of the authority or resolution of couA* 
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cil, so long afl it is not itself attacked, (and I 
have already observed that the petition does 
not profess to ask that the resolution may be 
annulled as illegal), it would seem surely at 
first sight erroneous and illogical in the high- 
est degree to say that the commissioners in 
acting under it, and within the limits it pre- 
scribed, while it IS still in legal force and 
effect, have acted illegally,— that is as far as 
their own action is concerned, for the illegal- 
ity if any, must, in that case, have been in 
the powers themselves, as well as in the exe- 
cution of them ; and not in the mere exer^ 
else of powers either admittedly l^al, or 
what is the same thing practically, left to 
their legal effect without being called in 
question. 

What the commissioners did appears, as 
far as it can be collected from the record, to 
have been this : after their appointment by 
the Court of Review they advertised in the 
newspapers, as they were required to do, that 
they "had been appointed commissioners to 
** assess two-thirds of the cost of the improve- 
*' ment, and that they intended to levy the 
" assessment on a great number of proper- 
" ties which they proceeded to designate, 
" and within the limits which they de- 
" scribed ; and then they gave notice to all 
" parties interested that they would meet at 
" their room in the City Hall, on Thursday, 
" the fifth of May next, at three o'clock in 
" the afternoon, and would then and there 
" hear any complaint against the proposed 
** limits of assessment" As feu: as appears 
no objections were made by any one, and 
the commissioners went to work to assess 
two-thirds of the cost, and within those 
limits, and their right to do so does not 
appear to have been at that time questioned. 
Therefore, though I have not the terms of 
the resolution before me, I see from such 
evidence as I have that the commissioners 
made it quite clear that they were going to 
act as they did, and that nobody was then 
found who objected to that course ; and that 
it was the right course for them to pursue, if 
that was what they were required to do by 
the resolution, and by the judgment of the 
Court of Review, if neither of those sources 
of power were called in question in a legal 
manner. I must assume also that such 



really vxu the course required of them, be- 
cause the petitioner, though he does not 
allege it in express terms, in his petition, 
does allege that that was the precise power 
which the Corporation assumed to exerdae; 
and because also the learned counsel who 
argued his case with such consummate skill, 
distinctly put it upon that ground. He argued 
against the existence of such a power in the 
council, and against its exercise by any one 
acting under their orders, and he assumed 
that the council had ordered the thing to be 
done in that way ; and I must say I was 
struck at the time by his argument which 
was this, (and I take it from his fiactum word 
for word), " To say that because the council, 
" when ordering the widening of the street, 
" had decided that the city should only pay 
" one-third of the cost, it followed that the 
" city only had been benefited to the extent 
" of one-third, would be to recognize the 
" right of the council to determine who the 
" parties benefited were, whereajs the inten- 
" tion of the new law was that the commis- 
** sioners alone should be invested with that 
" power." Whatever may be the force of 
that argument which I will come to in a 
moment, it implies, I think, clearly that that 
is what the council did, and that they had 
not the power to do it As to the argument 
itself, I must say it appears to me fallacions, 
because it confounds the power to determine 
who the parties to be benefited were with 
the power to fix the extent of the benefit ; 
but it certainly appears to admit that the 
resolution must have limited the latter 
to two-thirds, as regards the locality, and 
one-third as regards the rest of the city. 
The position of the petitioner therefore must 
be that the council gave the commissioners 
this power whether it had it to give or not ; 
and that the commissioners exercised the 
power within the limits given. But as 
regards the proceedings of the commissioners 
themselves, which is all that is attacked by 
this action, where can it be pretended that 
the " illegality " of their proceedings is to be 
found ? Yet that is all that the petition asks 
to annul. On the other hand if it is an * ille- 
gality ' resulting from the execution of illefzal 
orders, why are those orders, why is that 
authority itself, not the subjectof the action ? 
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The sec. 12 aays any municipal elector may 
demand the annulment of any by-law, reso- 
lution, or afisessment roll, etc The resolu- 
tion is let alone :— it remains and subsists in 
full force until annulled by this court which 
is not asked, — ^yet, what was done under it, 
though precisely what it ordered to be done, 
is said to be illegaL It seems to me that if 
you do not question the legahty of the reso- 
lution, you can hardly question the execu- 
tion of it, unless the execution be at variance 
with the terms of it — which is not contended. 
It must be Sbvions that, if the commissioners 
had assessed the city for a single dollar more 
than the one-third it had assumed, they 
would have exceeded their authority ; yet, 
whether the city had power to limit their 
share to one-third is not put in question in 
this case. They are not here called to defend 
themselves against any charge of Illegality 
in their own proceedings — that is, as far as 
their resolution is concerned. All that seems 
admitted virtually to have been legal enough ; 
hut when the commissioners come to exercise 
the powers given to them by the resolution 
and by the Court of Review, it is not the 
powers so given that are contested ; it is only 
what they did under those still unquestioned 
powers. I am not called upon now therefore 
to consider the right of the Corporation to 
determine the extent of the benefit That 
is not in question in this proceeding. I am 
asked merely to say there is " illegality " in 
the proceedings of the commissioners who 
acted under an authority, whether good or 
bad— that has not been proceeded against 
as the 12th section requires, within three 
months; for the 12th section not only gives 
the right to set aside a resolution by petition- 
ing this court ; but it says that the right to 
do so must be exercised within three months 
from the " date of the coming into force of 
"such resolution; and after such delay, 
" every such resolution, etc., shall be consi- 
" dered valid and binding for all legal pur- 
" poses whatsoever, provided it be within 
" the competence of the said Corporation." 
Upon first taking up this case I looked at it, 
of course, merely as it had been argued— as 
if it embraced the question of the illegality 
of the resolution, and as if I had to deter- 
mine what were the powers of the Corpora- 



tion as to widening streets. I confess I was 
not able to get much light on that question 
from a reference to the older statutes. I may 
say, however, that it appeared to me that the 
law had been greatly changed, and that the 
Acts of 1874 and 1879 had very materially 
altered the rights of the corporation in these 
respects. I formed no final opinion, and I 
give none, as to those powers, as that question 
is not before me. The commissioners of 
course had no authority to act at all except 
such as was given by the resolution and the 
terms of their appointment by the court It 
may or may not be made to appear very 
clearly from all these charters, and amend- 
ments and consolidations of the statute law 
what these precise powers are ; but one 
thing seems tolerably plain, that this reso- 
lution or authority of council which has 
been acted on by the Court of Review, and 
by the Conmiissioners, is in fiill force and 
effect, and cannot now be questioned, and 
therefore, that to say it was not within 
the competence of the corporation, while 
the course pointed out by law for testing 
that question has been neglected, and to 
ask me to deal with it incidentally in another 
manner is to ask me to assume a power 
which the law does not give. To defeat this 
assessment upon such grounds would be a 
course opposed to the object of these enact- 
ments which ought to be made to prevail 
where the improvement and advancement of 
the interests of the city are what is in view 
by the legislature. This resolution, though 
not here to speak for itself, must have been 
anterior to the judgment of the Court of 
Review, which is stated to have been in 
May, 1881. The proceedings of the Com- 
missioners in giving notice, as before adverted 
to, came afterwards, and then finally the 
assessment itself which is said to have come 
into force in November, 1881. The resolution 
was being acted upon during all that time, in 
the Court of Review, and by the commission- 
ers ; yet no action was taken by any one to 
test t^e power of the corporation to pass such 
a resolution. There certainly appears by 
some printed slips of newspapers in the record 
to have been opposition made in the Court 
of Review to the appointment of Commis- 
sioners ; but no step that could be efifectual, 
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or such as was pointed out by the statute, 
appears to have been taken to have the reso- 
lution set aside as illegal In the Act of 1879, 
paragraphs 2, 3, 4 and 6 of section 185 of the 
Act of 1874 were preserved. Now those parar 
graphs refer particularly to the proceedings of 
the commissioners in respect to the public 
notices tliey were required to give, and of 
any objections that might be made by those 
interested , and paragraph 5 makes this special 
roll final. 

My opinion, therefore, on this case, as it 
presents itself to me, is to dismiss the Petition 

with costs. 

Petition dismissed. 

Barnard <fc Co,, for petitioner. 
R Roy, Q.C,, for the defendant. 



SYMES HT AL. <fc OINORAS. 

Judgment in the above case was rendered 
at Quebec, during the February Term, re- 
versing the judgment of the Superior Court 
Mr. Justice Tessier dissented. The opinion 
of Ramsay, J., for the majority of the Court, 
was as follows : — 

Ramsay, J. This action was brought to 
demand from appellants a specific sum of 
money, namely $48,341 and interest from 
the 20th May, 1857, on a deed passed on the 
18th August, 1854, between the firm of G. B. 
Symes and Company, then represented by 
the late George Bum Symes and the late 
David Douglas Young, and the Respondent 

The parties do not entirely agree as to the 
nature of this deed. In form it is a sale in 
trust by respondent to the appellants, of a 
ship as security for advances made and to 
be made to the builder and owner, the res- 
pondent This form is borrowed from the 
English law and is extensively used in com- 
mercial transactions here, although it is to- 
tally foreign to our legal system. But the 
form of the deed in reahty is of no impor- 
tance, in considering this case, for our law 
takes no notice of the names people give their 
acts, but proceeds at once to examine what 
has really been done, and subjects the sti- 
pulations of the deed to the rules governing 
the class of contracts to which the deed 
properly belongs. Thus such a contract as 
that before us is not considered between the 



parties as a fictitious sale, but as an irrevo- 
cable mandat to Symes & Ca, to act in the 
joint interests of the parties. 

Without entering into all the details of the 
deed, it is only necessary to say *that G. B. 
Symes & Co. were to receive the vessel, and to 
sell her or any part of the property, when 
and where they deemed best, and for the best 
price they could get, and out of the money 
derived from such sale, or from the ftamingB 
by freight or hire, or frx)m money '* otherwise 
coming to their hands on account of" respon- 
dent they were to repay themselvos and give 
the balance to respondent But these sti- 
pulations were limited by other covenants ia 
the deed, and it was " further covenanted and 
agreed, by and between the said parties, that 
the said vessel shall go to liveriKX)!, con- 
signed to Messrs. Holdemess and Chilton, 
merchants of that place, or to any other per- 
son or persons the said George Bums Symes 
& Co., their executors, administrators or as- 
signs may see fit to address the same, who 
shall sell the said vessel as afoieflaid," etc. 
From other words of the deed, we leam that 
that G. B. Symes & Co. were not bound to 
sell the ship in Liverpool, but that they might 
cause her to proceed to London *' for the par- 
pose of efiecting a sale of the said vessel, and 
where the said vessel shall be sold, acoordii^ 
to the powers in that respect hereby granted, 
after the arrival of the same on her ihenfird 
voyage, to the end that aU advances of money 
made under these presents be repaid, witii 
all incidental costs and charges." 

The appellants insist that the sale must be 
" on her then first voyage,'' but the deed goes 
on to contemplate a hiring of the ship by 
G. B. Symes <& Co. for other voyages, and 
there is a provision how the freights and 
earnings of the vessel shall be dealt with. 

These dispositions are rather contradictory, 
but the contradictions do not give rise to any 
difficulty in dealing with the case before us. 
The main question submitted to us arises on 
the stipulation contained on the 12th page of 
the deed, respondent's exhibit Na 1. It is in 
these words : '' And it is hereby further 
agreed and declared by and between the said 
parties, that the aforesaid vessel and her 
freight shall at all times be kept insured by 
the said George Bums Symes and Company, 
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their execators, agents or assigns, to at least 
the ftiU amount of the advances made by 
them in respect thereof, and to such farther 
reasonable amount as the said Jean Elie 
Gingru may see fit, and that the premium of 
such insurance shall ba deducted from and 
oat of the monies arising from the said pre- 



In fact the vessel was sent to Liverpool, 
consigned to Messrs. Holdemess & Chilton. 
The price of wooden vessels had terribly 
diminished, owing to the termination of the 
Crimean war, and the " Empress Eugenie " 
could only be sold at a ruinous sacrifice for 
respondent. It was then suggested that if 
the ship were coppered and re-registered at 
Loyds, she would shortly sell for a remune- 
rative price, and that in the meantime she 
conid be employed so as to produce a re- 
veDueu These operations were carried out 
at a cost of $41,004.88, and no question is 
raised that this was done with the approba- 
tion of the respondent; in fact it seems to 
have been done entirely in his interest, for 
appellants were fully covered by the securities 
they had in hand, by freight, and other col- 
lections, and by the vessel, which they were 
entitled to sell at the then low prica The 
vessel then started on a voyage to Quebec, 
and she was lost at sea. The whole amount 
of the indebtedness to 6. B. Symes & Co. 
was for advances, $116,003.88 and with interest 
and conunissioos (amounting to $23,060) 
$138,063.88, and the vessel was only insured 

forthesumof $68,800.00 

and the freight for. 7,600.00 



$76,483.36 
When the vessel left Quebec she was insured 
for $03,683.36. 

The first plea to this action is one of pres- 
cription. It is said it was either prescribed 
ts a commercial case by five years, or as an 
action on the case by six years. 

This iiuestion gives rise to an involved 
narrative. The present action bears date 
the 5th July, ana was 8er\'ed on the 14th 
July, 1876, 21 years after the loss of the ship 
in (luestion. It seems, however, that so far 
hack as the 15th December, 1857. Symes & 
Co. had sued respondent for tne sum of 
£2,929 4s., being the balance they claimed 
to be due them for aU their intromissions 
with regard to the " Empress Eugenie." That 
to this action, Gingras pleaded an exception 
of 8et-o£ based on the defiault of Symes & 
Ool to Insure. They made no incidental 



demand. This action proceeded very slowly ; 
Symes died in 1863, and his partner, Young, 
in 1869, and on the Ist February, 1873, the 
suit being still pending, the Court House at 
Quebec was destroyed oy fire, and the record 
in the case of Symes et al., and Ginmis, was 
utterly lost The legislature of the Province 
of Quebec then passed an Act to remed^r, so 
fiar as was possiole, the injury done to suitors 
by this accident By this Statute they gave 
means to restore a record under certain 
circumstances, and if that be impossible, a 
judge of the Superior Court is authorized *' to 
permit such party to commence such case or 
proceeding, or to bring an action for the 
same cause as that set forth in the case or 
proceeding of the said applicant" (37 Vic., 
cap. 15, s. 7, Q.) 

At the argument, appellant's counsel ob- 
jected to the judge's order, and seemed to 
invite us to reverse it He says that this is 
not a renewal of any proceeding or the re- 
commencement of any prooeemn^, but an 
entirely new action, and that the judge had 
no power to grant such an order. We have 
not the means to examine the exercise of 
the judge's discretion in this matter^ for no 
exception has been taken to the prehminary 
order, and we know nothing of tne merits of 
the application but what respondent has 
told us in his declaration. We, however, do 
know by the admissions of the declaration, 
that the procedure of respondent was a com- 
pensation of the claim of Symes & Co. to the 
amount of that claim. It might however 
have been necessary to examine the appel- 
lant's claim for all that exceeds the amount 
pleaded by way of aetroff (Sec. 21), that is to 
say for all the demand beyond £2,929 4s. 
But from the view we take of the plea of 
prescription, this distinction becomes unim- 
portant 

The learned judge in the Court below dis- 
missed the plea in so far as it regards the 
prescription of five years, on the ground that 
it was introduced by the civil code (2260 s. 4.), 
and therefore as the prescription in this case 
beean to run before tne promulgation of the 
code, the old prescriptions apply (2270). He 
also dismissea the part of the plea of pres- 
cription, invoking the limitation of 6 years, 
and we are unanimously of opinion that the 
learned judge was right in dismissingthe 
plea setting up both of these limitations. With 
regard to the latter, the prescription of six 
years was introduced by the 10 and 11 Via. 
c. 11, and continued by cap. 67, C. 8. L. (X 
Sec. 1 is in these words, " no action of account 
or upon the case, nor any action grounded 
upon any lending or contract without spe- 
cialty, shall be maintainable in or with re- 
gard to any commercial matter, unless such 
action is commenced within six years next 
after the cause of such action." And section 
6 enacts that "This act shall apply to the 
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case of any debt of a commercial natoie, 
alleged by way of aetroff on the part of any 
defendant, either by plea, notice or other* 
wise." 

There can be no doubt that this is an action 
of account: it is also, I fancy, an action on 
the case ; but it is contended that it is not 
on a contract without specialty. ** Specialty" 
is a technicality foreign to our law. We have 
not the division of contracts into parol and 
special contracts as I understand it to exist 
in the English law. We have therefore to 
interpret the meaning of this word as applied 
to our contracts, wmch are seldom under 
seal ; and in doing this, we cannot come to 
any conclusion other than this : that a con- 
tract before notary is equivalent to an English 
contract under seal It is our most solemn 
act 

The next question that arises is whether 
all the transactions with regard to this ship 
fall within the covenants of this deed. It 
seems to me that the answer to this question 
must be in favor of the respondent It is 
perfectly evident that the deed contemplated 
nirther advances than those made before the 
sailing of the vessel, and that the deed was to 
apply to them. If this position be correct, 
Symes & Ca bound themselves to keep tlie 
vessel insured for all their advances. Now 
the contention of this Respondent is that ^e 
advances were not so covered at the time of 
the loss of the vessel, and that, therefore, he 
was not only relievea of any indebtedness to 
Symes & Co. for a balance, but that as Symes 
& Ca had received for him more than the 
insurance, the Appellants were liable to reim- 
burse him what he had lost by this neglect 
of Symes & Co. In other words that Symes 
& Ck>. were paid off by the insurance. 

To this it is answered that the insurance 
really covered the advances at the time of 
the loss, that Appellants were not obliged to 
do more, except at the special demand of 
Gingras, who not only never made such a 
demand, but who knew aU the time the 
amount of the insurance, was satisfied there- 
with, and that it was his interest not to put 
the insurance higher than was necessary for 
reasonable safety, as he had to pay the 
premium, and that no one contemplated the 
total loss of a new ship between iiiverpool 
and Quebec. It was also contended that 
Symes & Ca could not be liable to insure the 
ship for a greater amount than its value, for 
which it was insured, and that in fact tiiey 
could not insure it for more. 

I cannot concur with appellants in all these 
pretraisions. There is no evidence that re- 
spondent acQuiesced in any alteration of the 
contract, and I do not think parol evidence 
is admissible to prove that he iiad consented 
to a lower insurance than that stipulated in 
the deed— that is, to the insurance of all ad- 
vances. Nor do I think the respondent is 



obliged to enter into the question of whether 
Symes & Co. could have insured the ship for 
a greater amount In addition to this, Uiere 
is no evidence to establish that the shio 
could not have been insured for the M 
amount of Symes & Co.'s advances. 

On the other hand, I cannot see how we are 
to hold the appellants bound to any other 
obligation thaii to keep the vessel insured for 
the advances due at the time of the loss. 
The question then is, what were Symes & Ca's 
advances on the 25th of April, 1855, when 
the ship was last heard of? lliis is a mere 
question of accounts, and it has been so fully 
explained by the learned Chief Justice, that 
it IS quite unnecessary to allude to the details 
further than to say that I entiiiely concur in 
the principle on which he has made the 
calculations and the result at whicdi he 
has arrived. The only point of diflferencB 
between the members of the Court was 
as to the application of the monies com- 
ing from the ''Agamemnon" transactions. 
It is not denied that if applicable to the 
" Empress Eugenie " accounts, thejr were re- 
ceived prior to the loss. But, it is said, Symes 
& Co. charged them to the general account of 
Gingras. I am at a loss to see what effect 
that should have on the contract, which di8> 
tinctly states that all money coming to Symes 
& Co. on account of Gingras should go to the 
extinction of the advances on account of the 
'' Empress Eugenie." It was a mere matter 
of book-keeping for the information of the 
firm. Probably they had separate accounts 
for the '' Agamemnon " and the " Alliance," 
and so forth - but although a man's books 
may be used i^ainst him as evidence of 
admissions in certain cases, parties are not 
liable for their books, but for their contracts. 
The evidence of Mr. Knight was viokntly 
attacked on the ground of interest, and bias, 
and it was also maintained that hia evidence 
was inadmissible. We know nothing against 
Mr. Knight's integrity, he has no apparent 
interest, and there is nothing in his evidence 
to lead us to think it is open to suspicion. 
As to its admissibility, we have given no 
heed to it except in so far as it goes to show 
the state of the accounts. I know of no mle 
of law which says that evidence of this kind 
ia illegal. It will be observed that the Court 
has not allowed any evidence to alter or afiect 
in any way the deled, which has been inter- 
preted throughout in tl^e sense given it by 
respondent The jud^ent turns on the 
application of the monies received. It is not 
unworthy of remark that in ^^eneral principle 
there is no difference of opinion among Uie 
judges, and that Mr. Justice Casaolt seems 
to have treated " advances " exactly as we 
do, for he deducted the freight gained on the 
<* Empress Eugenie" on her voyage firom 
Quebec to Liverpool I therefore fmly concur 
in the opinion of the learned Chief Justice. 
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Justice Meredith lis Chief Justice of the 
Superior Court of <4Qehec that he should be 
knighted (though this would not be asking 
much when we reflect that the honour has 
been bestowed on Chief Justices of places 
like Fiji), but the distinction should be con- 
ferred on the special grounds which are set 
forth in very moderate terms in the reso- 
lution. 



CHIEF JUSTICE MEREDITH. 

We do not know whether it is quite in 
accordance with recognized uss^ for a pro- 
iiBssional body to recommend any one, no 
matter bow distinguished, as a proper subject 
for imperial distinctions. The General Coun- 
dl of the Bar of Quebec is an important 
ass^nbly, though we should not like to see 
ai? their recommendations adopted. In one 
resolution, however, we heartily concur, and 
we presume it was the certainty that they 
expressed the sentiment not only of the pro- 
fession but of the entire community, which 
led two very eminent legal gentlemen to 
propose and second the following resolution 
at the recent meeting in Montreal : — 

Mored by Hon. Obobok Ibvtnb, Q. C, seconded by 
Hon. R. LkPLAinfK, Q.C., and nnanimotuly 

Rewired, that this ooaDoil deenu it fitting to place 
OD record their wann appreciation of the eminent 
wirices rendered as well to the legal profession aa to 
the pnblie by the Hon. Wm. Collis Meredith, chief 
joftiee of the Superior Conrt, during his long and 
distioguished jndicial career, the high character he 
iud always maintained and the nniversal confidence 
be hag oontinHod to inspire, and to express their 
belief in the great satisfaction it would give should 
Her Majesty see fit, in recognition of his services, to 
eonfer upon His Honour a suitable nmrk of her royal 
favoor, and their hope that the matter may be speedily 
brongbt to the notice of Her Majesty by the proper 
aatherities. Beeolved, that the secretary be insiQitsted 
to forward a copy of this resolution to the hon. min- 
ifter of justice. 

We need not add anything to the terms 
of the resolution. The mover and seconder 
have filled the highest offices in Provincial 
and Federal administrations, and their re- 
commendation as well as that of the General 
Council should have some influence. More- 
over, on looking hack, we find that just three 
yeare have glided past since we ventured to 
make the same suggestion in this journal 
(ride A L, N. 169). It is not because Chief 



A MODERN CHINESE WALL. 

What are our friends in the Ancient Capital 
about? It is all very well to make their 
Yankee visitors pay sweetly for the privilege 
of seeing the antiquities in August and 
September, but now we have the forecast of 
something more serious. A biU before the 
Legislature proposes to erect a wall d la 
Chinoise round about Quebec, and here are 
some specimens of the bricks which are to be 
used in the construction : — 

" 119. Every contractor who does not keep house 
within the limits of the city, and comes to execute 
contracts or works, must obtain a license from the 
city clerk, and pay to the city a tax not exceeding five 
percent, on the amount of the contracts or works. 

" 120. Every professional man, business man, me- 
chanic, workman, or day labourer, who has not his 
residence within the limits of the city, must obtain 
from the city clerk a license to exercise his profession, 
art or trade, or to work within the limits of the city, 
and pay for such license the sum fixed by the council • 

" 121. For persons who have not their private resi- 
dence within the limits of the city, the business tax 
and license shall be double the amount they are for 
those who have their private residence within the city 
limits." 

Before the lawyer inparHbua can open his 
mouth within the sacred precincts, he must 
elbow his way with the hod-carrier seeking 
a day's job, in order to get a permit to speak. 

This may be all right, but the license for 
contractors strikes us as particularly amusing. 
Does not this mean that every proprietor 
who wants to build or repair a house within 
the city must pay about five per cent more, 
a tax to that amount being levied on com- 
petitors from without? 



THE LATE CHIEF JUSTICE SPRAOQE. 

John Godfrey Spragge, late Chief Justice 
of the Court of Appeal, Ontario, died at 
Toronto on Sunday, April 20. The deceased 
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was born in England on the 16th of Septem- 
ber, 1806. He came to Canada with his 
father in early youth, and applied himself to 
the study of the legal profession, to which 
he was admitted in due course. In 1841 he 
was appointed the first Master of the Court 
of Chancery of Upper Canada. In 1850 he 
was appointed Vice-Chancellor, and in 1869, 
on the death of Chancellor Blake, Mr. Spragge 
succeeded to the high office of Chancellor. 
A further step was still in reserve, for upon 
the death of Chief Justice Moss in 1882, 
Chancellor Spragge was offered and accepted 
the office of Chief Justice of the Court of 
Appeal, which he retained until his death. 

The late Chief Justice was painstaking 
^ and careful in all that he did, and it is well 
known that such men, even with moderate 
parts, make safer judges in these days than 
those who, through over anxiety to obtain a 
reputation for brilliancy, fly to eccentricities 
of judgment Chief Justice Spragge, however, 
united to a high degree of conscientiousness, 
a sound judgment, which was not only un- 
impaired but cultivated and ripened as 
years rolled on. As a private citizen as well 
as in his capacity of Chief Justice of Ontario, 
he enjoyed the esteem of all classes of the 
community. 

Since the above was written. Chief Justice 
Hagarty, at the opening of the York Criminal 
Assizes, April 22, referred to the demise of his 
learned brother in the following terms : — 

" The Court will aoUoara early to-day in order to pay 
the last tribute of respect to the distinguiBhed judge 
who has just passed from among us. To say that his 
judicial career of 34 years has been one of unsullied 
purity, is a tribute that may safely be paid to the 
memory of all departed judges of Ontario. The pro- 
vince has had the benefit of his high attainments, 
patient labours, courteous manners, and sagacious 
judgment for a period almost equal to that of his great- 
est predecessor, Sir John Robinson, a name dear to all 
Canadians, and especially to the Bench and bar of his 
much-lored country. 

" Chief Justice Spragge has been taken from us in the 
midst of his labours, dying in his harness as a good 
judicial soldier. For myself I have to lament the loss 
of a valued friend and fellow labourer for many long 
years, and to one toiling in the same field for nearly 
nine and twenty years, his death spoalcs with a mourn- 
ful signifioanoe and timely voice of warning." 



NOTES OF CASES. 

COURT OF QUEEN'S BENCH. 

MoNTRBAL, February 21, 1884. 

DoBioN, C.J., Monk, Ramsay, Cross, and 

Baby, JJ. 

McDoNBLLet aL (plfib. below) Appellants, and 

BuNTiN (deft, below) respondent 

Proceditre — Judgmejit of digtribution—ATL 761, 

cap. 

An action iviU not lie by a hypothecary creditor j 
who has not been collocated in a report f/ 
distribuHon for a daim against an immop' 
able mentioned in the registrar's certificaU, 
to recover from a party alleged to have hem 
illegally collocated by preference, the mm 
which plaintiff claims bdonged of right to 
him. The recourse of a party aggrieved by 
a judgment of distribution is by appeal, or 
by petition in revocation, or by oppositim 
to the judgment, as pointed out in CCP. 761. 

The appeal was from a judgment of the 
Superior Court, Montreal (Rainville, J.) main- 
taining a demurrer filed by the respondent 
to the action of the appellants. (See 6 L^ 
News, p. 160; 27 L.C.J. 73.) 

The declaration alleged that the plaintifis 
(appellants) are the owners of a bailleur de 
fonds claim for $330 on certain real estate 
described in the declaration, which had been 
sold by the sheriff, and that Buntin, the 
respondent, had been collocated by preference 
and had received under the judgment of dis- 
tribution the said sum of $330 which of right 
belonged to the appellants. 

The action was met by a demurrer based 
chiefly on Art. 761 of the Oxie of Procedure, 
which states that " any party aggrieved hj 
a judgment of distribution may seek redress 
by means of an appeal, or a petition in revo- 
cation, etc.," and " any creditor mentioned in 
the registrar's certificate, who has not appear- 
ed in the cause, may, moreover, within fifteen 
days, seek redress by means of an opposition 
to the judgment" The respondent contendeii 
that the judgment of distribution could not 
be attacked except in the modes pointed out 
in the article 

The Court below maintained the demurrBr: 
** Ck)nsid6rant qu'en vertu de Tarticle 761 du 
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code de proc^are civile, les dites domande- 
resses ne pouvaient se pourvoir centre le dit 
jngement que par oppoeition, daiiB les quinze 
jours, ou par appel, oa par requite civile ; 
qn'elles n'ont pas prodnit telle opposition ou 
interjet^ &PP^1> et que leur pr^sente demande 
D'all^e ancane des raisons donnant lieu & 
U requite dvile," etc 

In appeal the judgment was unanimously 
oonfirmed. 

Judgment confirmed. 

/. Oaider, for appellants. 

IL Lafiammey Q.C., counsel 

Bethune ^ Bethvne, for respondents. 



COURT OF QUEEN'S BENCH. 

MoMTRBAL, March 27, 1884. 

DoBioN, CJ., Monk, Ramsay, Cross, Baby, JJ. 

Lbb Egclkaotiqubb du Sbbcinaibb db St. 
SuLPicB DB MoMTRBAL (dedltors coUoca- 
ted), appellants, and La SoasrB db Con- 
ffiBucnoN Cakadibnnb db Montrbal 
(contestant below), respondent 

RegiMtrationr^Rgnewcd under cadculral ayOem, 

The registration of a deed of tale in which the 

immowdbie aMis dexribed byitscadouiral 

number, and in which the purchaser under- 

takes to pay the amounl of a hypothec duly 

registered brfore the prodamation of the 

Cadastre, vjiU not supply the place of the 

renewal of registration of such hypothec re- 

quired by C. C. 2172. 

The appeal was from a judgment of the 

Superior Court (Taschereau, J.), setting aside 

the thirteenth item of a report of dlstrihu- 

tioD, and declaring that the huilding society, 

respondent, was entitled to rank before the 

appeUants for the sum due to it 

The following were the considSrants of the 
judgment of the Superior Court : 

" Consid^rant que Tenregistrement op^r^ 
le 14 £gvrier 1873, de Tacte de vente du 13 
fi^Trier 1873, (vente par lesdits cr^anciers col- 
loqa^s i M^^ric St Jean) n'a pdia ^t^ renou- 
vel§ dans le d^lai requis par la loi apr^ la 
exclamation pour la mise en force des dis- 
positions de Vaiticle 2168 C. C., dans la cir- 
ooDscription d'enregistrement oH est situ4 
rimmeQUe vendn en oette cause, et qu'ft 



d^faut du dit renouvellement Thypoth^ue 
conserve aux dits creanciers coUoqu^ par 
le premier enregistrement ne peut primer 
rhypothdque de la demanderesse, resultant 
de Tacte d'obligation consenti en sa favour 
par le dit M6d6ric St Jean, le 16 aodt 1873, 
et enregistr^ le m6me jour, apr^ la mise en 
force des dispositions du dit article 2168 ; 

<<Consid^rant que Tenregistrement op^ 
le 8 avril 1874, de Tacte de vente du 21 f(gvrier 
1874 (vente par M^^ric St Jean & Casimir 
Faille), n'a pu suppler au d^ut de renou- 
vellement d'enregistrement de I'hypothdque 
susdite des creanciers coUoqu^, ni constituer 
ua renouvellement du dit enregistrement 
aux termes des articles 2131, 2168 et 2172 du 
C. C, le dit acte du 21 fiSvrier 1874 ne conte- 
nant qu'une simple indication de paiement 
en favour des dits creanciers colloquys, non 
presents au dit acte, ne oomportant aucun 
avis au r^gistrateur du renouvellement de 
la dite hypoth^que des creanciers, et n'ayant 
ete enregistre que pour la conservation des 
droits des parties aa4it acte." 

Ramsay, J. This appeal comes up on a 
question purely of law. It is whether the ap* 
pellants have lost the priority of their hypo- 
thec by their failure to renew, according to 
the precise formalities of law, the registra- 
tion of their claim; that is to say, whether 
what is equivalent will suffice. 

The appellants' claim for $400 was due on 
a deed of sale from them to one St Jean, 
dated the 13th February, 1873, registered on 
the following day. On the 15th July, 1873, 
the cadastre for the parish of Montreal was 
put in force, and consequently the time for 
re-registration expired on the 15th July, 
1875. The appellants did not re-register. 
On the 16th August, 1873, St Jean hypothe- 
cated the property in question for $1,900, 
which was duly registered under the new 
system. It is admitted that if there was 
nothing but this the appellants have lost the 
priority of their hypothec. But it is estab- 
lished that on the 21st February, 1874, a 
deed of sale of the above property was made 
to one Faille, in which the debt to the appel- 
lants was reserved, the purchaser promised 
to pay it, and this deed referred fully to the 
previous deed and to its registration by date 
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and number, and Faille's deed was duly 
registered on the 8th April, 1874. 

The argument is this : Begistration is for 
the purpose of publicity ; it is not necessary 
that all the formalities of the law should be 
observed ; it is not necessary that the regis- 
tration should be done by the party inter- 
ested; the registration of the deed by a 
stranger is as effective as the registration by 
the creditor or his agent; therefore the regis- 
tration of the deed to Faille was a good 
registration of appellant's hypothec, at all 
events from the 8th April, 1874. Further, it 
is argued, the requirements of re-registra- 
tion cannot be greater than those of the 
original registration ; it is specially provided 
by an act (38 Vic, ch. 14) sanctioned 23rd 
February, 1874, and consequently before the 
expiration of the delay to re-register, that 
the notices mentioned in 2172 may be given 
by any person for the party tnterested, and 
that, as the registration of the deed to Faille 
would be gufficient as a registration to pro- 
tect appellants' claim, it is equivalent to a 
re-registration of the original deed from ap- 
pellants, being made en temps utUe^ that is be- 
fore the delay to renew had expired, and 
that the failure to re-register does not put the 
respondents in a worse position than they 
were in before. They took their security 
subsequently to the registration of the appel- 
lants' claim, and when that claim was 
validly registered, and if the respondents 
succeed they do so simply by the omission 
of the appellants to do something that the 
resix)U(leuts had no interest in having done. 
On the other hand it may be said that the 
system of registration, like every kind of 
publication, is the creation of positive law. 
It is created not for the purpose of giving 
notice to a particular person who does not 
know, but in order that no one can plead 
ignorance. And so the knowledge of the 
existence of a prior debt does not cover the 
want of registration. For the same reason 
it is absolutely necessary to comply with the 
forms prescribed, and it is not sufficient to 
do something else that might, if the law 
had so willed it, have been a sufficient warn- 
ing. Article 2172 prescribes the requirements 
for the reneival of registration. There must 
be a renewal containing a notice describing 



the immoveable affected, in the manner 
prescribed in article 2168, and eot^om,- 
ing to the other formcditiei preKribed in artide 
2131 for the ordinary renewal of the regis- 
tration of hypothecs. On taming to 2131 ire 
find there must be " a notice to the registrar, 
designating the document, the date of its 
original registration, the inmioveable affected, 
and the person who is then in poBseBsion of 
it ; and the volume and page in which Hie 
notice of renewal is roistered must be re- 
ferred to in the margin of the original regis- 
tration." There was no such notice, and 
consequently there has not even been an 
attempt at a renewal 

Appellant's argument is supported in this 
way. He says the Cour de Cassation in 
dealing with this very subject has invariably 
laid down the broad rule that the formalities 
of inscription need not be followed in the 
renewal * It seems to me that this is un- 
questionably the jurisprudence in Franoei 
The doctrine as resumed by Aubry & San 
(3 : 383) appears to be, 1st, that it is not abso- 
lutely indispensable that the renewal should 
follow all the formalities of the artide 2148 
C N. ; 2nd, that in default of any enuncia- 
tion or indication of the previous inscriplion, 
" la nouvelle inscription ne vaudrait que 
comme inscription premiere. Upon the first 
point there is tolerable unanimity of opinion, 
but Troplong evidently considers the require- 
ment of the date as partaking of the cha^ 
acter of judge-made law. (3 Pr. & Hyp. 715.) 
However this may be it has been steadily 
adhered to. t But the question for us is 
whether these decisions apply to our law and 
how far they apply. I am disposed to think 
that their abstract principle applies. That 
is to say, I think that here as in France a 
renewal may be sufficient, if the require- 
ments of the law be substantially, though 
not literally, complied with. But the law as 
laid down in France cannot furnish a guide 
to us as to what is a substantial compliance 



*Sir.Can.3Fet>.1819. Dallos»25Fel>. 182S. Trop- 
long Bajrs there is a deouion of the Oour de Ganatioa, 
14 Jan. 1818. oontra. DalloE, Hyp. 907. I think this 
must be a mistake, and that properly considered tl^ 
arrit of 1818 does not tarn really on this point. It is 
not likely the Goor de Cassation would on the 25 Feb. 
1819 overrule so reoent a decision. 

JSir. OasB. 14 June 1831; 29 Aug. 1838; 16 Feby. 
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with the code, for their system differs essen- 
tially from ours. Their renewal is prescribed 
by a very short article, 2164 : " Les inscrip- 
tioiw conservent I'hypoth^ue et le privily 
pendant dix annto i compter da jour de leur 
date ; lear effi^t cesse, si oes inscriptions n'ont 
^t^ ronoavell^es avant Texpiration de oe 
d^laL" Now, the discussion there arose as 
to whether this meant that a new inscrip- 
tion should b9 made as directed by article 
2148. And the arriu I have referred to are 
the jadidal ajiswer to the question of what 
it was necessary to da Here, however, our 
legislative attention being specially directed 
to the Code Napol^n, we deliberately devised 
A system totally different, and which lays 
down an explicit procedure which must be 
followed- The party desiring to renew gives 
theregiBtrar a notice specifying the particu- 
lars of the deed to be renewed. This notice is 
inscribed at full length in a new book, and its 
inscription is indicated in an index. In addi- 
tion to this the registrar is obliged to enter on 
the margin of the original inscription a men- 
tion of the renewal It is quite obvious that a 
man perfectly conversant with the require- 
montB of the law might follow its behests to 
theletterforallthathe desired to know and 
never discover that there was a re-registration. 
That is, he might look a1?the old inscription 
which lie knew of, and no note in the maigin 
would tell him that that hypothec had 
any effect (2082). He might turn to 
ttie index of renewals and find it totally 
blank. He might go to the registrar and de- 
mand a copy of the deed registered, but no 
marginal entry would testify to the renewal 
(2178), or that the deed was other than it 
seemed, an hypothec which had no effect 
Nothing but a fall search, which no one is 
bound to require if he only desires to know a 
particular fact, would have disclosed the new 
inscription by Faille's deed. In France it 
appean that the party is obliged to make a 
Kenoral search, and, therefore, he cannot fail 
to find the warning. But we are told, a party 
to the deed, like respondent, knew, and so 
forth. But under our law, it is not a question 
of good and bad faith. With us knowledge 
is nothing, and, therefore, we are not per^ 
plexed like the Gour de Limoges when it 
roW : " Le renoavellement d'une inscription 



hypoth^caire est valable bien qu'il ne men* 
tionne pas inscription renouvell^ H en est 
ainsi surtout vis-i^vis des cr^anders qui ont 
connu inscription primitive, et qui n'ontpu 
dds lors 4prouver aucun prejudice de son d^ 
faut de mention dans le renouvellement." 
(Sir. 14 Av. 1848.) It would be impossible to 
distribute the money arising from a sale if 
we were to admit this mistaken doctrine of 
equity. Registration is not the only institu- 
tion of the law where real rights are lost by 
laches ; for instance, the omission to give no- 
tice of protest to an endorser, relieves, not 
because he suffers by not being notified, but 
because he may suffer. I am therefore to 
confirm. 

I may remark, there is a little difficulty 
which might perhaps be serious under cer- 
tain circumstances, but which was not raised 
in this case, and which has no effect on the 
judgment rendered. Faille's deed gives an 
incorrect date as being that of the one it evi- 
dently intends to refer ta 

Judgment confirmed. 

Oeoffriorif Rinfret & Dorion for Appellants. 

Beique & McOoun for Respondent 

CO URT OF QUEEN'S BENCH. 

Montreal, Jan. 25, 1884. 
Dorion, CJ., Monk, Ramsay, Cross, Babt, JJ. 
Tansby (contesting collocation), Appellant, 
and Bbthunb et aL (collocated). Res- 
pondents. 
Cost^—PriviUge^ArU 606, aCP. 
Where a defendant in an action of damagei 
which has been dismissed with costs^ causes 
an immovedbk belonging to the plaintiff to 
be taken in execution and sold by the 
Sheriff, he has a right to be collocated by 
privilege on the proceeds of sale for his 
costs of svdt as well as for the costs suhse' 
guent to judgment. 
The judgment appealed from, Superior 
Court, Montreal (Jett^, J.), maintained the 
collocation of respondents for their taxed 
costs in an action, Emerson v. Darling et aL, 
in which the respondents appeared as attor- 
neys for the defendants, and obtained the 
dismissal of the action with costs. 

The appellant, a hypothecary creditori 
contested the collocation on the ground that 



134 



THB LEGAL NBWS. 



under Article 606 C P., the costs of defending 
an action have no privilege, and should not 
rank before a hypothecary claim against the 
immoveable sold, inasmuch as Art, 606 (8) 
mentions only sl plaintiff^ s costs of suit 

The Court below maintained the colloca- 
tion : " Consid^rant que le privily pour les 
frais de justice n'est pas ^tabli par I'articledu 
Code du procedure civile invoqu^i mais bien 
par les articles 1994 et 2009 du code civil, qui 
ne comportent aucune restriction telle que 
celle all^^ par le contestant ; 

" Consid^rant qu'en droit ce privil^e b*&- 
tend 4 toutes les avances et d^penses faites 
par qui que ce soit, dans Tint^rSt commun 
des cr^anciers, et & celles ayant pour r^ultat 
d'arriver & la realisation du gage et & la dis- 
tribution du prix pour Ta vantage de tons ; . 

" Consid^rant en outre que Particle 606 du 
C. P. C, surtout tel qu'amend^ par le statut 
33 Vict ch- 14, s. 2, n'a pour eflTet que de 
r^ler Tordre de collocation des frais de jus- 
tice entre eux, et ne saurait dtre interprets de 
manidre & restreindre le privilege acoorde 
pour les frais par les articles pr^cites du cocfie 
civil ; 

" Considerant en consequence que le defen- 
deur qui, par ses procedures dans Pespece, a 
procure la realisation du gage commun des 
creanciers du demandeur, ne saurait dans 
les circonstances etre prive du privilege sus- 
mentionne,'' etc. 

In appeal, the judgment was confirmed, 
Ramsay, J., dissenting. 

Judgment confirmed. 

Colder, for appellant 

Bethune <& Bethvne, for respondents. 



COURT OF REVIEW. 

MoNTRBAL, Jan. 31, 1884. 
Before Johnson, J., Torrangb, J., Rainvillb, J. 
JouBBBT es quaL v. Walsh. 
Substitution — " Enfans " — Interpretation, 
In a deed of donation creating a substitution 
the term " children " [" enfans "] was held 
to include grandchildren, it not appearing 
from the terms of the deed that the word 
" children " was used in a restricted sense. 
The case was inscribed by the defendant, 



in Review of a judgment of the Superior 
Court, District of Joliette, ^Mathieu, J.) 

The judgment maintained a petitory action 
brought by the plaintiff as tutor to his minor 
children, whom he alleged to be substitutes 
under a substitution said to have been crea- 
ted by the will of their great-grandfather 
and great-grandmother. 

The Court of first instance maintained tbe 
action, holding that the word ** children," 
either in the disposing part or in the condi- 
tions of substitutions, applies to more than 
one degree unless it appears from the tenna 
of the instrument that the word " children" 
was used in a restricted sense. (See 12 RL 
334, where the judgment is reported.) 

In Review, the judgment was unanimonsly 
confirmed. 

J, A, N, McCormUe for jplaintift. 

Barnard, Beauchamp <& Barnard for de- 
fendant 



THE QUEBEC BAR 
At a general meeting of the Bar of the 
Province of Quebec held in the Montreal 
court house on the 16th and 16th instant, 
there were present Mr. J. R Lw Hoode, 
bdtonnier gSnhai, in the chair, Hon. R. La- 
flamme, Hon. G. H. Malhiot, Hon. Gcoti^b 
Irvine, Messrs. Wi White, C. A. Geoffrion, 
and S. Pi^nuelo, secretary-treasurer of the 
council In addition to the resolution rsfe^ 
ring to Chief Justice Meredith, noticed e]8e- 
where, the following resolutions were unan- 
imously adopted:— 

Moved by Mr. Pagnuelo, Q.C., seconded by 
Hon. R. Laflamme, Q.C, and 

Resolved, That, following the soggestion 
made by the examiners, first, the lieutenant- 
governor be prayed to compel the uni versitioi 
which confer degrees in law in this province 
to give the report mentioned in section 44, 
paragraph 2, of the Act of 1881, oonoeming 
the bar * second, that section 44, paragraph 1, 
of the said act be amended, repeaklingthe jiart 
referring to two years of stuay in a nmrer- 
sity, and confining ordinarv clerkship to four 
years: third, that candidates for practice 
who have obtained a degree in law most 
furnish to the examiners a certificate from 
the rector or principal of the universi^ or col- 
lege of the number of lessons received by 
eiu^ candidate in each branch of law, and 
the said examiners may refhae to accept 
such degree as valid if tney are of opinion 
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thAtthe programme submitted tothelieu- 
tenant^Temor, or prescribed by him, has 
not been efficiently followed. 

Moved by the Hon. George Irvine, Q.C., 
seconded by Mr. Pagnuelo, Q.C., and 

Reeolved, That this Council renews the 
(pinions wluch it has already unanimously 
expressed on February 2nd, 1883, and May 
26tb, 1883, that the need for reform in the 
administration of justice becomes more and 
more orfijent, and that the importance, the 
extent and the diflSculty of preparing a good 
scheme of procedure requires the appoint- 
ment of a commission composed of a judge 
and two practising advocates, who will con- 
sult the local councils, the general council 
and the judges, and will prepare an elaborate 
scheme accompanied by a statement of 
motives. 

Moved by Hon. R Laflamme, Q.C., sec- 
onded by Mr. Wm. White, Q.C., and unani- 
moasly 

Resolved, That while reiterating the opin- 
ion of the necessity of a complete consolida- 
tion and reform of the Code of Civil Pro- 
cedure by a duly constituted commission, 
this council suggests to tlie Hon. Attorney- 
General that certain amendments to the act 
of last session and of the said code urgently 
retjuiretho attention of the Rx)vincial Legis- 
lature at the present session, and that these 
should be immediatelv enacted in substance 
and to the effect following :— That 46 Vic- 
toria, chapter 26, be amended by substituting 
the following words for clause 1, Every 
judicial day shall be reputed to be a term 
day for the enqu^te and nearing of cases, in 
the Superior Court as in tlie Circuit Court, 
whether they are inscribed for enqu^te only 
or for enqu^te and hearing ; at the same time, 
nevertheless, in districts other than those of 
Montreal and Quebec, the Superior Court 
shall not sit on the days for holding the 
Circuit Court in that district ; the Circuit 
Court and the Superior Court for cases in- 
scribed for enqu^te and hearing shall sit 
only during the days now fixed as term days 
for those courts respectivelv, or which shall 
be so fixed hereafter according to the mode 
established by law. 2. That paragraph 3 of 
section 2 be repealed and the following sub- 
stituted: The official stenographers shall be 
oliioers of the Court and paid fees by the 
party producing the witness. The judge 
m*y give judgment without waiting for the 
notes of evidence to be copied. Nothing in 
this act shall be interpreted as affecting the 
provisions of the Code of Procedure with 
i^ard to the vacation of July and August, 
nor as binding the Court to sit between Dec- 
ember 23rd and January 9th. 3. Article 1054 
of the code of civil procedure as amended by 
the Act of 34 Vict, chap. 4, is amended by 



striking out the words *' except in the dL»- 
tricts of Quebec and Montreal," and by sub- 
stituting in the place thereof the words " ex- 
cept in the districts of Quebec, Montreal, 
Saint Francis and Three Rivers." It is, how- 
ever, declared that the Circuit Court in the dis- 
tricts of St Francis and Three Rivers other 
than that sitting at the cities of Three Rivers 
and Sherbrooke shall continue to have the 
same jurisdiction in appealable suits as here- 
tofore. Every appealable cause in the Cir- 
cuit Court sitting at the cities of Sherbrooke 
and Three Rivers, commenced before the 
coming into force of this act and wherein 
final judgment shall not have been rendered, 
shall cease to be within the jurisdiction of 
the Circuit Court, and all proceedings, orders 
and judgments in everv such case shall be 
taken, made and rendered in the Superior 
Court, and the books, archives and records 
of the Circuit Court relative to every such 
case shall belong and be transmitted to the 
Superior Court immediately after the coming 
into force of this act Notwithstanding any- 
thing mentioned in the Act cap. 26, 46 Via, 
the powers and jurisdiction conferred upon 
prothonotaries and clerks of Circuit Courts 
under articles 89, 90, 91, 92 and 93 of the 
Code of Civil Procedure are hereby continued 
and declared to be and to have always been 
in full force, and the powers conferred by 
said articles upon prothonotaries of the 
Superior Court and clerks of the Circuit 
Court, may be exercised by them during the 
terms of the Superior Court and Circuit 
Court as in vacation, and the said Superior 
and Circuit Courts shall have power to ren- 
der judgments in such cases upon plaintiflTs 
affidavit That every insolvent trader may 
be required by one or several creditors for a 
total sum of $200, to make an assignment of 
his effects for the benefit of his creditors ; 
such insolvent debtor will be obliged to as- 
sign his effects to the clerk of the Superior 
Court of the district where he resides^ in 
conformity with the dispositions of articles 
763, 764, 765 of the Code of Civil Procedure. 
Every insolvent may make such assignment 
voluntarily in the same manner. Every in- 
terested party may then ask the judge to 
call a meeting of the creditors, and the jud^ 
is to call such meeting with little delajr, m 
such wav as he deems proper, to appoint a 
curator for the effects of the said debtor. 
Articles 770 to 779 inclusive apply to the pre- 
sent Act * except that the words ** sous caution' 
nement " be omitted from 773. Article 776 is 
amended by adding : every debtor arrested 
on a capiaSf who omits to make assignment 
and to produce the statement required by 
Articles 763 and 764 is submitted to the 
same penalties. Every debtor who has as- 
signed his goods, as above, is submitted to 
the summary jurisdiction of the judge and of 
the court, on pain of contempt of court. 
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Resolved, that a committee of this conncil 
consisting of Messrs. J. B. L. Houde, the 
Batonnier-General, Bo8s6, Irvine and the 
secretary-treasurer, be appointed to carry 
out the objects of this resolution, and to re- 
vise the phraseology of such bill as may be 
prepared with the view above stated. 



RECENT ENGLISH DECISIONS. 

Criminal Law — Larceny. — ^The prisoner and 
another person went to an inn. The prisoner 
asked the barmaid for whiskey. He put 
down half a sovereign, and received 98. 6d. 
in silver in change. He then asked for the 
half-sovereign back, saying he thought he 
had change. She gave it back. His com- 
panion then asked for a cigar. She served 
him with it The prisoner then put down 
lOs. in silver and a half-sovereign, asking 
the barmaid to give him a sovereign for it, 
which she did. His companion kept on 
engaging the barmaid's attention. The 
prisoner never returned the 98. 6d which the 
barmaid gave him in the first instance. The 
barmaid never intended to part with her 
master's money except for full consideration. 
The prisoner having been convicted on an 
indictment for larceny of the money, the 
court sustained the conviction. Crown 
Cases Reserved, Nov. 21, 1883. Regina v. 
Hollis, Opinion by Lord Coleridge, C.J. 
(49 L. T. Rep. 572.) 

Agency — JVhen agent to kU may warranLr^ 
A servant intrusted by his master with the 
sale of a horse at a fair may have an implied 
authority to give a warranty to the pui> 
chaser. Brady v. Todd, 9 C.B. (N.S.) 592, 
commented on and distinguished. Q. D. 
Div., December 4, 1883. Brooks v. HamU, 
Opinions by Lord Coleridge, CJ., and Stephen, 
J. (49 L. T. Rep. [N. S.] 569.) 

Suretyship — Discharge of surety by dealings 
with principal,— The rule that a surety is dis- 
charged by the creditor dealing with the 
principal, or with a co-surety, in a manner at 
variance with the contract, does not apply to 
the case of co-sureties who have contracted 
severally. The appellant agreed to guaran- 
tee advances made by the respondent bank 
to one K. to the amount of £1,000 ; M. had 
previously guaranteed advances to K. to the 
amount of £600. The bank afterward re- 



leased M. from his liability in consideration 
of a new guaranty given by him. Held, 
that such release constituted no defence in 
an action by the bank against the ai^nllant 
on his guaranty, it not being averred that 
his right of contribution against M., if any, 
was injuriously affected. Privy Council, 
July 11, 1883. Ward v. Nationai Bank o/iVw 
Zealand. (49 L. T. Rep. [N.a] 315.) 



GENERAL NOTES, 

In the session of the parliament of Canada which 
closed on Saturday, the 19th inst, one hundred andfiTe 
aots were passed, of which forty were gOTemment 
measures, Uiirty-five related to railways, nine to infa- 
ranoe companies and five to banks. 

Did any one ever think how much tpaee it required 
to bury the dead ? If one would be oontent with a 
grave two feet by six. 3,630 bodies could be interred in 
one acre, allowing nothing for walks, roads or mooa- 
ments. On this crowded theory London's annual dead, 
numbering 81,120, would fill twenty-three and one-half 
acres. 

Speaking of the eyaaion of law (says the Albanjf Lom 
JmtmaD some governor, forbidden by law to eommnte. 
has respited a murderer for fifty years. Of courK we 
know nothing of the particular hardships of the case 
in question, but the act looks like an unhandsome 
evasion of the law. It is such acts that inspire if they 
do not excuse lynching. 

Judge Turner, of the original court of Franklb 
County, Va., directed the following order to be entered 
on record at the recent sitting:—*' It appearing to the 
court from the testimony of medical experts that the 
applicant is of the male sex, and that hispresent name 
is inappropriate, it is ordered that his present name of 
Lydia Rebecca Payne, be changed to thtt of lAwrence 
Regester Payne, which shall henceforth be his lawful 
name." 

From the edition of Messrs. Geo. P. Rowell & Co'a 
American Newspaper Directory for 1884, now in presi. 
it appears that Uie newspapers and periodicals of all 
kinds at present issued in the Ifnited States and 
Canada reach a grand total of 13,402. This is a net 
gain of precisely 1,600 during the last twelve months, 
and exhibits an increase of 5,618 over the total number 
published ten years since. The increase in 1874 over the 
total for 1873 was 493. During the past year the dailies 
have increased from 1,138 to 1,254; the weeklies fiom 
9,062 to 10,028; and the monthlies from 1,091 to IM 
The greatest increase is in the Western States. Illi- 
nois, for instance, now shows 1,009 papers in place d 
last year's total of 904, while Missouri issues 604 instead 
of 523 reported in 1883. Other leading Western States 
also exhibit a great percentage of increase. The 
total number of papers in New Yoik State is 1,333, 
against 1399 in 1883. Canada has shared in the genenl 
increase. 
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LORD COLERIDGE ON SOCIETY 

JOURNALS. 
Chief Justice Coleridge has had an oppor- 
tanity of expressing from the bench his 
opinion of that portion, of the press which 
exists by gratifying the appetite for scandal 
and gossipi Mr. Edmund Yates, a literary 
man of sonoe note, who is also proprietor of 
the World newspaper, was prosecuted before 
the Qaeen's Bench Division of the High 
Goort of Justioe, for a libel in the World upon 
the Earl of Lonsdala The libel was in these 
tenns: — 



'* A itniigv 0tory is in oironlation in oertain sporting 
riides eooeenuns the elopement of a yonng lady of 
very high rank and noble birth with a young peer, 
whoee nurrlaga was one of affection, bnt whose wife 
hu anfintimately fallen into a delioate state of 
health. The elopement is said to have taken pUoe 
from the banting field- The yonng lady, who is only 
one or two and twenty, is a yery fair rider and the 
gentleman is a master of hounds. " 

This was generally understood to indicate 
the Earl of Lonsdale, but to do Mr. Yates 
jostioB, it most be stated that he declared in 
an affidavit that he did not see the paragraph 
antil it was in proof, and did not know that 
it ^ipMed to the EarL He also endeavoured 
in subsequent issues to do away with the 
efiect of the paragraph which was entirely un- 
founded. However, he was prosecuted crimi- 
nally, and a sentence of four months' impris- 
onment was pronounced. Mr. Yates has ap- 
pealed, and it is probable that the sentence 
may be annulled on a technical ground (tliat 
the Public Prosecutor's fiat had not been 
granted prior to the application for the in- 
formation). The following observations 
weie made by the learned Chief Justice in 
parsing sentence : — 

" Now this is certainly not the time nor the 
place for delivering any discourse upon the 
BQbject of the liberty of the Press, nor is it in 
the least degree necessary. No one who 
breathes English air or has ever had his heart 
touched and his judgment moved by the 
^ Areopagitica " of Milton will doubt that the 



free Press of this country has been, on the 
whole, an unspeakable blessing, or will de- 
sire to narrow in any degree its fair or law- 
ful scope, or impede its lawful exercise. Pub- 
Uc afOurs, and public men, using the expres- 
sion " public " in its largest possible sense— 
Uterature, art, sdenoe, religion, the catalogue 
might be indefinitely extended — ^these things 
are the fair and lawful topics of discussion 
in the Press, and these may be freely dis- 
cussed, and I hope discussion of them will 
always be practically and absolutely unfet- 
tered. But when we come to private matters 
very different considerations obviously arise. 
Public men — in England, atleast-^must sub- 
mit to public comment as one of the neces- 
sary ingredients of their career. But private 
men — and, indeed, all men, public or private 
— ^in their private relations are entitled to 
have their privacy respected. Why should 
we have our lives pried into, our movements 
watched, our dress recorded, our company 
catalogued, our most private relations drag- 
ged into the light of day — not for any con- 
ceivable good — to the great English people, 
but only to gratify the foolish vanity or the 
abject curiosity of a small minority of a pri- 
vileged class. I find it, I declare, difficult to 
believe that any man's mind can feel plea- 
sure in feeding on this sort of food, with 
which the columns of the paper before me 
are filled. I can hardly believe that any 
educated man or any gentleman can feel 
anything but humiliation and self-contempt 
in having to supply such food. We have, 
however, in this case to deal with a gross 
personal Ubel in a paper which lives on the 
publication of the most utterly attenuated 
personalities. It is not the case of a paper of 
high aim and real pubUc usefulness commit- 
ting a breach of the law inconsistent with its 
general conduct and character. We have to 
deal with a personal libel, occurring in the 
midst of pari^raphs which are not indeed 
libellous but are made up of personalities so 
trivial that, prior to experience, one would 
have supposed they could not possibly have 
interested for a single moment in the faintest 
possible degree any human being. More 
than this, it seems from the defendant's own 
affidavit that at least one lady of high rank 
caters, and is paid for catering, to this paper 
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by supplying it with peraonalities at 
a fixed price. It appears that a " lady of 
title" is paid at the rate of two gaineas for 
such paragraphs. The proprietor of the 
paper makes no inquiry and the slander 
appears for the gratification, I must suppose, 
of the readers of the World, The defendant 
appears to think this makes his case better ; 
but to me and my colleagues it seems to 
make it worse. To open a sort of " lion's 
mouth " into which all the personal gossip of 
what is pleased to call itself " society " is to 
be ** shot " anonymously, at the rate of two 
guineas a personality, and to take no trouble 
to inquire into the truth of what is published 
—one cannot suppose a system more certain 
to lead, as it has led in this case, to the pub- 
lication of cruel slander and stories tending 
to the discomfort and unhappiness of those 
who are the subjects of them. It has been 
often said that it is the publisher, not the 
inventor, of scandal who does the real mis- 
chief; and the defendant, to my mind, adds 
to rather than diminishes his responsibihty 
by the course which he has pursued. But 
more than this. He has stated that he had 
no idea that this paragraph, into the truth of 
which he took no pains to inquire, applied to 
the Earl of Lonsdale. But he has not stated 
to whom he behoved it to apply, and he has 
not stated that he believed it to apply to any- 
one, so that he " shot his bolt " at a venture 
at the casual passer-by — some one he had 
never seen, whom he did not know, whom 
he had never heard of— taking the chance of 
its doing him a cruel injury. Now, what 
in such a case is to be done to the defendant ? 
It is a hbel unprovoked, unjustifiable, and 
published in a paper that lives on personaU- 
tiesand pays for their manufacture. The 
sentences of Cburts of Justice should, if pos- 
sible, be the expression of the intelligent 
opinion of the public, whom, in a certain 
sense, they represent Over-severity takes the 
shape very often, or appears to take the shape, 
of personal vengeance; it seems to be the 
outcome of anger rather than judgment, and 
creates— and properly— a reaction in favour 
of the over-punished victim. It is therefore 
desirable that we should do nothing that 
may seem to savour of excessive severity. 
We have considered whether it would suffice 



to infiict a fine, but a fine on a penon con- 
ducting a successful paper with a laige circu- 
lation is a matter of comparative indifG»- 
encew It is right, therefore, that the liberty 
of the defendant should be interfered with, 
though to no harsh, cruel, or unreasonable 
extent The sentence of the Court, tbere- 
fore, is that the defendant be imprisoned for 
four months." 



VIEWS OF MONTREAL ABROAD. 

The Lmo Journal (London) publishee a 
letter from a correspondent in Montreal, 
treating of our legal system. The view 
expressed is apparently the superficial ob6e^ 
vation of a stranger, but in the main it is 
correct The writer seems to be under a 
misapprehension, however, on one or tvo 
points. He says, for instance : "Tbe pro 
** cedure is admirably adapted for trying 
** contested suits, though very halting, slov, 
" and defective as respects undefended 
" causes, there being nothing corresponding 
" to your special endorsement system at 
** home." The difierenoe is more in form 
than substance, and certainly does not jostif j 
the epithets " halting and slow." 

The writer also appears to think that tlie 
ranks of the unoccupied members of the 
profession are more thronged here than in 
London. He says : " The leading offices of 
" the city imdoubtedly do well, but outside 
" of these hunger rules the crowd." This is 
picturesque, but it gives an erroneous im- 
pression of our legal world. It would pro- 
bably be more true to say that "hunger 
rules the crowd " in London than in Mont- 
real — that is to say, the proportion of the 
members of the profession whose time is not 
fairly well occupied is probably much smaller 
in Montreal than in a great capital like Lon- 
don. After all, does tbe public lose by this 
state of things ? It is the intensity of com- 
petition that gives to every country some of 
its most valued men, who only find *' room 
at the top." H. R Thomson, in his " Choice 
of a profession" (London, A.D. 1857), says: 
'^^There are thus 1,500 unsuccessftd adro- 
'' cates, each anxious to rise, each con- 
" tending for the next opening to practice 
** that may occur by the promotion, retire* 
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"ment, or death of any senior member. 
" Amidst sach a crowd, disappointment of 
*'tb6 cherished hopes of early life is far 
''more common than success; nor is the 
"competition for the other class of legal 
"prizeSi namely, legal appointments, less 
"keen." ♦ ♦ ♦ "The law does 
" not maintain one-fourth of those who pro- 
" bably have nothing but their profession to 
" look to for their support." If this be true 
in London, it certainly has never been true 
in Montreal or other colonial cities. 

Lord Abinger was of opinion that £400 
a year was the smallest income on which a 
bsrriater should begin. This may have 
been true in his day. But the toil exacted 
<^ a successful barrister is now so infinitely 
increased that a gentleman with $2,000 (£400) 
aasured to him would find himself nowhere 
in the race. When we look mto the history 
of those who have succeeded, we almost 
invariably find it true that where " hunger 
rales the crowd," the efiect has been increased 
exertion. Without the stimulus of necessity 
more than half the distinguished lawyers 
of the past would never have emerged from 
obacurity. 



NOTES OF CASES. 

CIRCUIT COURT. 

St. Scholastiquh, April 2, 18S4. 
Before Bblanghr, J. 
Makhn v. Thb Corporation of thb County 

OF Arobntbuil. 
Mmitipal Code, Arts. 100, SdS^SelecHon of 
pla^for exkibUionB of Agricultural Society 
--MimUes of proceedings of CouncU. 

1. The dedaraiion prescribed by 32 Vict c. 15, a 

41, with reference to the organization of 
ogricuUwral sodeHes, is only required for the 
formation of the Society. The signature of 
forty persons at the date of formation is 
sufficient to give the society a legal existence, 
and it is not necessary that persons becoming 
members subsequently should sign the dedor 
ration. 

2. The choice of a place for exhibitions of an 

Agricultural Society, mthin the meaning of 
37 Fict c 5, s. 2, does not imply that the 



particular site for the permanent buildings 
must be determined cU the meeting of memr 
bers; e. g., a resolution choosing "Lachute, 
in the parish of St. Jerusalem d^ArgenteuU," 
issuffidenU 
S. It is not necessary that the resolutions and by- 
laws passed at a meeting of a municipal 
council should be urritten out at length and 
signed by the presiding officer at the time of 
tlie meeting. 
4. A by-law of a county council, fixing aper- 
manent place at which aU exhibitions of an 
agricultural society shall be held, is not a 
by4aw vnthin the meaning of Artides 100 
and 698 of the Municipal Code. 
Pbr Curiam. On the 30th June, 1883, the 
Board of Officers and Directors of the Agri- 
cultural Society of the County of Argenteuil, 
determined to establish and fix a permanent 
place for the exhibitions of the said Society, 
and in consequence convoked a special meet- 
ing of the members of the said Society at 
Lachute, to be held at Lachute, in the Parish 
of St Jerusalem d' Argenteuil, the 1st August, 
1883. 

At this meeting, the majority of the mem- 
bers permitted to vote, adopted a resolution 
choosing Lachute as being the place where 
the permanent buildings for the exhibitions 
should be erected, and this notwithstanding 
the protests of certain interested parties. 

On the 12th Sept following, the County 
Council decided that a By-law should be 
prepared fixing Lachute, as being the place 
where the said permanent buildings should 
be constructed. 

On the 7th November following, the fol- 
lowing By-law was submitted to the Council, 
and adopted unanimously by the members 
present "In the future all exhibitions of 
" the Agricultural Society of the County of 
" Argenteuil, shall be held at Lachute in the 
"Parish of St Jerusalem d*Aigenteuil, in 
" the County of Argenteuil." 

The petitioner, relying on Articles 100 and 
698 of the Municipal Code, demands by his 
petition the setting aside and annulment of 
this by-law of the County Council, as well as 
the annulment of the resolutions of the 
Board of Officers and Directors of the Agri- 
cultural Society, of the 30th June, and of the 
said meeting of Ist August, 1883, and of the 
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resolution of the County Coundl of the 12th 
Sept 1883, as being irregular, illegal, null 
and void, for the following reasons : — 

1st Because the meeting of the pretended 
members of the said Agricultural Society, 
was not called by the Board of Officers and 
Directors of said Society ; the said Board not 
being then nor now in legal existence. 

2. Because the pretended choice of La- 
chute, for the erection of permanent build- 
ings for the exhibitions of the said Society 
in said County, by the pretended members 
of said Society, is illegal, null and without 
effect, and contrary to the letter and spirit 
of the law. 

3. Because a particular place (lot of land) 
in Lachute or elsewhere should have been 
indicated or chosen by the resolution of the 
1st August, 1883, and not "Lachute" purely 
and simply, the word "Lachute," meaning a 
territory without defined limits, but being 
generally known and recognized as com- 
prising the whole Parish of St Jerusalem 
d'Argenteuil, of which the superficial con- 
tents are over one hundred miles. 

4th. Because at said meeting of the 1st 
August, 1883, one hundred and thirteen per- 
sons, residents of St Andrews, and who had 
offered to pay their entrance fee to the Sec- 
retary-Treasurer at the meeting of the 12th 
June, making a sum of $113, and who had 
fulfilled all the other requirements of law to 
become members of the said Society, had 
been refused their right as members of the 
said Society, and had been prevented from 
voting at the said meeting of the 1st August, 
1883. 

5th. Because the minutes of proceedings 
of the meeting of the said Council of the 12th 
September, were not immediately entered in 
the register of the Council, but were only 
taken by the Secretary-Treasurer as notes 
on fly-sheets of paper in pencil, according to 
memory of said proceedings, and that said 
notes had not yet been entered in said regis- 
ter nor approved by the Council ; nor 
signed by the Warden and Secretary-Trea- 
surer. 

6th. Because the said By-law passed the 
7th November, 1883, was passed without 
any authority in law by said Council, and 
for an Agricultural Society^ having no legal 



existence ; that said By*law was passed and 
adopted when it was only written upon fly- 
sheets of paper and in pencil, and that the 
same had never been approved of^ nor signed 
by the presiding officer, nor entered in the 
Register of proceedings of the said Council, 
as required by law. , 

Tlie Corporation of the County of Argen- 
teuil, Mt»e en catMf , replied to this petition by 
two answers-in-law, and a special reply alsa 

By its first answer-in-law, it pretends that 
the petitioner cannot in law demand the 
annulment of this By-law until the same 
has been put into forue by its promulgation. 

By its second answer-in-law, the Mix en 
cause pretends that the petitioner cannot by 
his petition, attack the validity or illegaiity 
of the election of Officers and Directors of 
the said Society, or their quality as OflSoers 
and Directors, bona fide of the said Society, 
nor the validity or illegality of the resolu- 
tions of the 30th June, 1883, and of the Ut 
August, 1883, by invoking as a reason the 
non-legal existence of the said Society and 
its officers. 

In the second place, it pretends that the 
resolution of the meeting of members of 
said Society of the 1st August, 1883, making 
choice of " Lachute," for the erection of pe> 
manent buildings for the exhibitions of the 
said Society cannot be attacked by such a 
petition. 

The third point of law invoked by the 
County Council, is that the By-law passed by 
the said Council on the 7th November, 1883, 
is not a Municipal By-law, in the sense of 
the Municipal Code, nor subject to the con- 
trol of any of the provisions of the Munici- 
pal Code, and consequently that said By-law 
is not susceptible of being quashed or an- 
nulled in virtue of the provisions of the said 
Code, but that the proper remedy to be 
adopted by the petitioner against the By-law 
and resolutions was an appeal to the Com- 
missioners of Agriculture, as indicated by 
the statutes regulating Agricultural Societies. 

The special answer is a negation both in 
law and in fact of all the allegations of the 
petition; the County Council alleging the 
fiact that the petitioner w^ith others has al- 
ready appealed to the Commissioner of 
Agriculture to annul the said resolutions and 
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By-law, for the same reasons as he does by 
the said petition. 

Lastly, the Gonnty Council by a plea says 
that all the prooeedings both of the Board 
of Officers and Directors of said Society, the 
members of said Society, and before the 
Comity Council, had been made, written and 
signed at reqnired by law. 

By the 37th Vic., Cap. 5, Sec. 2, which 
amends the 44 Sec. 32 Vic. Chap. 15, it is 
provided that '' when the Board of Officers 
" and Directors of an Agricultural Society 
''of a County determine to establish a 
" permanent place where the exhibitions of 
"the Society ahaU be held, it shall call a 
"special meeting of the members of the 
" Society, by giving fifteen days' notice there- 
** of, mentioning therein the object o£ the 
^ meeting, and the meeting thus called shall 
" make choice of the place, in its opinion the 
" most central and convenient in the County, 
" on which to erect permanent buildings in 
** which future exhibitions shall be held." 

3rd. The proceedings of the said meeting 
" shall be submitted to the Municipal Coun- 
" dl of the County for its approval, at its 
" first general meeting after reception of the 
" said proceedings, and if the choice made 
" by the Society be approved of, the Council 
" of the County shall pass a By-Law order- 
'* ii^ that in future all exhibitions of said 
'' County shall be held at the place so chosen." 

^ llovertheless if twenty members of the 
" Society, after such approval, disapprove of 
" the choice so made, they may within thirty 
" days from the passing of the said By-law, 
*" appeal to the Commissioner of Agriculture, 
" by Betition signed by at least twenty mem- 
" bers of the said Society, exposing their 
" complaints, and the decision of the Com- 
" missioner shall be final" 

One of the reasons invoked by the Peti- 
tioner to show the illegality of this By-Law, 
oonaists in alleging the nullity of the pro- 
oeedings of the Board of Officers and Direc- 
tors of the said Society, and of the nullity of 
the prooeedings of the meetings of members 
of said Society ; and for this he commences 
to attack the legal existence of the Society 
itself^ by alleging that according to law, 
to become a member of an Agricultural 
Society, it is necessary, not only to have paid 



the entrance fee, but also to have signed the 
Declaration contained in the Schedule A. Cap. 
15, 32 Vic ; and that such a Society cannot 
exist until forty persons have thus conform- 
ed to the law, and have become members; 
that as a fact none of the persons who pre- 
tend to have been members of said Society, 
at the date of said resolutions, had signed 
said declaration, and therefore were not in 
fact nor in law members of the said pre- 
tended Society, which in consequence had 
no legal existence, and could not and were 
not able to elect a president^ vice-president 
and directors, and thus that the election of 
the officers and directors of said Society was 
null Then he proves that of all those who 
signed the Declaration, Schedule A., there 
remained but a small number of about forty. 

I do not think this pretention of the peti- 
tioner is sustained by law. 

The Sea 41, 32 V. Cap. 16, says that " an 
Agricultural Society may be formed in each 
County, when forty persons have become 
members thereof, and have signed a declar- 
ation in the form indicated in Schedule A. 
'' annexed to present Act, and such Society 
" shall be composed of the persons who shall 
" then have signed or who shall hereafter 
'* sign such declaration." 

In my opinion this declaration is only 
necessary for the formation of the Society. 
It is true that the end of this section says, 
" and such Society shall be composed of the 
" persons who shall then have signed or who 
" shall hereafter sign such declaration," 
which might be understood to mean, taking 
these words literally, that those persons 
only who have signed such declaration shall 
be members. 

But I think that the intention of the Legis- 
lature becomes perfectiy clear if one exam- 
ines the terms of the Schedule A, itself: ''We 
the undersigned, agree to form ourselves 
into a Society in virtue of the provisions of 
the Act concerning the Board of Agriculture 
and Public Works, which shall be called 
" The Agricultural Society of the County of 



It seems to me very evident that this form 
of declaration was not made for persons 
becoming members of the Society, ten years, 
or a long time after its formation. 
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It has been proved that more than forty 
persons have signed this declaration at the 
time of the formation of the Society, which 
was sufficient to give a legal existence to the 
Society, and besides it has been shown to 
have been in operation for a number of years. 
Wherefore I conclude that the Officers and 
Directors of the said Society have been legally 
elected, and that the resolutions of the 30th 
June and of the 1st Aug., were also legally 
passed. Besides what right has the Court to 
go out of the limits circumscribed by the 
Municipal Code ? None, I thinlc. The Agri- 
cultural Society of the County of Argenteuil 
has performed its functions for a number of 
years, all its acts and proceedings are pre- 
sumed to be bona fide and in conformity to 
the law so far. 

But, says the Petitioner, the resolution of 
the 1st August, 1883, at least is null, because 
one hundred and thirteen persons who had 
conformed to the requirements of the law to 
become members, and who were consequently 
members of the Society, were prevented ille- 
gally from voting on the said resolution, al* 
though they offered their votes. 

Unless the contrary -be shown, such ques- 
tions cannot be raised on such a proceeding 
as the present one, unless these defects or 
illegalities be apparent on the fiEuse itself of 
the proceedings. 

The jurisdiction of the Court in such a case 
as this is quite special, limited to certain 
matters; and the Court has not the right, 
under the pretext of inquiring into the legality 
of a By-law of a Council, as in the present 
case, to scrutinize the legality of the elections 
of the said Society, or of its proceedings, un- 
less as I have said, all these proceedings of 
the Society be evidently null and illegal on 
their face, which is not so in the present case. 
Of all the illegalities invoked by the Petitioner 
against the acts and proceedings of the said 
Agricultural Society and of its Board of Offi- 
cers and Directors, if there be any illegality 
however, there is only one which would 
appear on the face itself of the proceedings 
of the meeting of the members of the said 
Society, that is to say, the resolution of 
the said meeting of the 1st August, 1883. 

It consists as pretended in that the meeting 
instead of choosing a particular piece of land 



in the County whereon to oonstract penna- 
nent buildings for the exhibitions, chose by 
its resolution, " Lachute," to wit an extent 
of land comprising the whole Parish of 6i 
Jerusalem d' Argenteuil 

If the law actually authoriaos the meet- 
ing of members of the Society to make dioioe 
of a particular piece of land for the exhibi- 
tions and buildings, I am then with the 
petitioner, and I say that it is one of those 
defects or apparent illegalities which hsTc 
the effect of vitiating the act of the Council 
that is to say the By-law approving such 
choice; the reason therefor ia evident, the 
Council is indeed authorized to approve by 
By-law of the choice that the law permits 
the members of the Society to make, but if 
the Ihoice so made, instead of being that 
authorized by the law, is contrary to the law, 
on the face itself of the reaolution making 
this choice, the authority of the Council is at 
an end ; and in that case the nullify of the 
one imports the nullity of the other. 

But unfortunately, I believe that the peti- 
tioner is deceived in the interpretation of 
the law, and even of the resolution of the 
members of the Society. 

Section 44, Cap. 15, 32 Vic. ordains that 
'^each Agricultural Society organiaed in a 
" County shall be a corporation under the 
" name of The .A^cnltural Society of the 

" County of , " and shall have power 

" acquire and possess lands whereon to hold 
"exhibitions, to establish thereon a model 
** school of agriculture or a model fiurm, and 
'' it may sell, lease or otherwise dispose of 
" them, but it shall not possess more than 
** two hundred acres at one time." 

Sec. 2, Cap. 5, 37 Vic, amends this section 
by adding the following paragraphs, "2nd: 
"When the Board of Officers and Directors 
" of an Agricultural Society of a County or 
" part thereof, shall determine to establish a 
"permanent place where the exhibitions of 
" such Society shall be held, it shall call a 
" special meeting of the members of the Sod- 
"ety, by giving fifteen days' notice thereof; 
" mentioning the object of such meeting, and 
" the said meeting thus called shall make 
" choice of tJieplacey which in the opinion of 
"such meeting is the most central and most 
"convenient in such County or part of 
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"Ooonty, on which to erect Permanent 
''BnildingB in which future exhibitions shall 
"beheld." 

Sea 3. ''The proceedings of the said meet^ 
"ing shall be submitted to the Municipal 
"Council of such County for its approval, at 
" its finst general meeting after the receipt of 
''the said proceedings. If the choice made 
" by the said Agricultural Society is approved, 
"the said County Council shall pass a By- 
'' Law ordering that in future all exhibitions 
"of said County or part of County, shall be 
" held at the place so chosen." 

On the 30th June last the Board of Officers 
and Directors passed the following; resolution : 
" That this Board of Officers and Directors of 
"the Agricultural Society of the County of 
" Argenteuil do hereby determine to estab- ' 
"lish a permanent place for the exhibitions 
"ofthe said Society." 

And another resolution: "That a special 
"meeting of the members of the Agricultural 
"Society of the County of Argenteuil be held 
"in the Court House, at Lachute, in the 
"Parish of St. Jerusalem d' Argenteuil in the 
•^said County of Argenteuil, on Wednesday 
" the first day of August next, (1883) at the 
"honrof oneof the clock in the afternoon 
" for the purpose of making choice of a place, 
" which, in the opinion of such meeting, is 
"the most central and most convenient in 
" the said County of Argenteuil, on which to 
" erect Permanent Buildings in which future 
"exhibitions of the said Society shall be 
"held." 

On the Ist August, 1883, at the place and 
hour fixed by said Board, this meeting of the 
membere of the Society took place,and adopted 
the foUowing resolution : " That it is the opi- 
" nion of this meeting that Lachute, in the 
" Parish of St Jerusalem d' Argenteuil, in the 
"said County, the County-town of said 
" County, is the most central and most con- 
" Tenient place in the said County of Argen- 
"teoil, on which to erect such permanent 
" buildings, and that such permanent build- 
" ings shall be erected at Lachute aforesaid." 

It is this choice which was approved of by 
the By-law of the Council, declaring that in 
future all exhibitions of the said Agricultural 
Society should be held at Lachute, in the 
Parish of St Jerusalem d' Argenteuil, in the 
County of Argenteuil 

The law as we have seen, says, that the 
meeting shall make choice ot " the place which 



" in the opinion of mch meeting is the most een^ 
" trcU and most convenient in such County ^ on 
" which to erect permanent buUdings" 

It is true to say that the legislature " mi^ht 
be held to" say by that, that the choice 
should be made of a particular piece of land 
and not of a locality, village, town or some 
territory, relatively restricted comparatively 
to a whole County. 

I do not believe it, for it would thereby 
reduce the powers to acquire, which belong 
to the Boara alone, almost to uselessness, by 
forcing them to acquire a lot of land, which 
in such case, they could not in all probability 
obtain, or only under most onerous condi- 
tions. 

It is much more reasonable to suppose that 
the Legislature had the intention to leave to 
the members the choice of a place compara- 
tively restricted in the County, to there hold 
the exhibitions, and for the fioard of Officers 
and Directors to acquire a lot or piece of land 
in the limits of the place chosen, according 
to the powers which are conferred upon them 
by clauses 44 and 69, cap. 15, 32 Vic., who 
alone have the power to acquire and possess 
lands for the Society ; saving the control of 
the commissioners of Agriculture to whom 
they are subject in all cases. 

Several dictionaries have been cited about 
the meaning of the words place, /teu, endroit; 
these words have evidently a sense more or 
less extensive or limited, according to the 
object which they express, or are used in 
connection witii, or compared with, be it ter- 
ritories or expanse of country more or less 
limited. Besides it is not so much the words 
that are to be interpreted, but more the in- 
tention of the law. 

All the authors who treat on the interpre- 
tation of laws, tell us that it is necessary 
before all to seek the intention of the legis- 
lator, and not to attach a strict and gramma- 
tical sense to each word. 

It is pretended that " Lachute " means or 
comprehends the whole Parish of St Jeru- 
salem d* Argenteuil, comprising an immense 
territory more than one hundred thousand 
acres, and that in consequence the words 
place, endroit, lieu, of which the law makes 
use cannot be applied to it 

Witness have even been heard to prove 
that by "Lachute," all the Parish of St 
Jerusalem d' Argenteuil is understood. 

This would be all very good, if the resolu- 
tion of the members of the Agricultural So- 
ciety, had not limited or explained in some 
manner, the word, " Lachute." It seems to 
me that Lachute, " in the Parish of St Jeru- 
salem d' Argenteuil," does not mean the Parish 
of St Jerusalem d'Arsenteuil, but indeed the 
Village known under tiiat name, in the Parish 
of St. Jerusalem d'AigenteuiL 

It is still objected that the Village not bein^ 
incorporated, comprises an und^ned tern- 
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tory, without appreciable limits. It is true 
that the limits or an unincorporated Village 
has not well marked limits, but every one 
knows what is meant when it is said that 
something shall be done in such a Village, 
for example, at Lachute, in such a parish : 
and it is well understood that such would 
mean, within the limits of the group of 
houses, which is known under the name of 
such village. 

I pass now to the allegation of the petitioner 
that the By-law is null and illegally passed, 
that it was passed before being prepared and 
written at length in the register of proceed- 
ings ; that the Secretary-Treasurer only took 
notes on fly-sheets of paper, which were not 
drafted until after the sitting, and that the 
same was not signed by the presiding officer, 
nor by the Secretary-lieasurer, as soon as it 
was passed, and during such sitting. 

The Secretary was heard, and proved that 
the By-law was completely drafted on a fly- 
sheet of paper, save a word or two which he 
had to add or modify at the commencement 
of the minutes of proceedings, but which af- 
fected the substance in no way thereof, but 
only the form of the proceedings, and did not 
affect tiie By-law. That he wrote all the 
proceedings mcluding the By-law in the 
register of proceedings, as he always did, 
after the sitting, the same day or the day 
after, and that the whole was afterwards 
read at the session of the 12th December, 
and approved of and signed by the Warden 
and hmisell 

I see nothing irregular in all this ; the 
Secretary did thereby, what all the Secretary- 
Treasurers have always done since the exis- 
tence of the municipal law, and I will add 
even that he has only done what our Code 
authorized him to do. Article 157, cited by 
the petitioner, seems to me to be clear in this 
sense. It says, speaking of the duties of the 
Secretary-Treasurer, " He assists at the sit- 
" ting of the Council and draws up minutes 
" of all the acts and proceedings thereof, in a 
** raster kept for that purpose and called 
** ' The Register of proceedings.' All min- 
** utes of the sitting of the Council must be 
" approved of by the Council, signed by the 
" person who presided over tne Council dur- 
" ing such sittmg, and countersigned by the 
" Secretary-Treasurer." 

When should these minutes be drawn up, 
entered in the register, approved of by the 
Council and signed ? 

Evidently all this cannot be done during 
the same sitting, it is never done, and the 
law does not require it, and I think even the 
thing is not practicable ; for how could the 
minutes of proceedings of the Council be not 
only drawn up and entered in the re^ster 
and signed during the same sitting, and also 
contain at the same time, the motion for ad- 
journment which puts an end to the sitting ? 



This motion and the consequent resolu- 
tion which makes part of the proceedings, 
could not be entered in the register until 
after the sitting, and consequently neither 
the approval nor the signing of the minutes 
is possiDle during the same sitting. 

For all these reasons, I see no other alter- 
native, but to dismiss the petition of the 
petitioner. 

Independently of these reasons there is 
another invoked by the County CcHmdl, and 
which seems to me peremptory, and which 
must take the first place. It is that such a 
by-law cannot be annulled in virtue of the 
Municipal Coda 

Articles 100 and 698 M. C well provide in 
what manner a by-law may be soueht to be 
annulled because of its illegality; but these 
proceedings are restricted to the matters pro- 
vided by tne Code, that is to say to By-laws, 
procts-verbafix, Ac, that the Code aathonaas 
to be made, and not to those matters which 
have no connection with it, and are only 
authorized by laws quite distinct from the 
Code, and which are not amendments to it, 
and which have not even the most distant 
relation to municipal afEainu 

It is well understood that I do not mean 
to say, that the petitioner could have re- 
course to the authority of the Commissioner 
of Agriculture for the redressal of his com- 
plaints here : that is quite another question 
which I do not conceive it necessary to touch 
upon. 

All that I decide is, that the petitioner has 
no right to bring his compUdnts before this 
Court, and that this Court, the jurisdiction 
of which is limited, has no right to enquire 
into this case. 

The petition is dismissed with costs. 

The following is the text of judgment :— 

" The Court having heard the parties, as 
well on the law pleadm^ as on the merits of 
this cause, on tne petition of the said peti- 
tioner in this cause, and the pleadings of 
the Mi9-erHXLU9ef and having heard theiespeo 
tive proofs of the said pa^es, and upon the 
whole deliberated : 

" Considering that Articles 100 and 6^ of 
the Municipal Code are not applicable to the 
By-law of the County Council of the County 
of Aii^teuil of the 7th November last, and 
of which the petitioner demands the setting 
aside and annulment by his petition in this 
cause ; and that the powers and authority of 
this Court are not applicable to the said Bjr- 
law in virtue of the said Article of the Muni- 
cipal Code — the jurisdiction of the said Court 
in such cases being limited and restricted to 
matters arising from or controlled by the etad 
Code only; 

" Dismisses the said petition with costs." 

/. A. N. Mackay for netitioner. 

0» K BampUm for Corporation of the Oa 
of Axgenteuil 
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REVOCATION OF PARDON. 

Under this heading we noticed (Vol. VI -i 
p. 49) a singalar cafie which occurred in Ohio. 
A convict under sentence of imprisonment 
for life, obtained a pardon from Governor 
Foster on the faith of medical certificates 
declaring that he was in the last stages of a 
fatal disease. But by the time the man got 
home there was no trace of ailment left The 
Governor, learning that he had been duped, 
revoked the pardon. The case was taken to 
the Supreme Court of Ohio, and the decision 
of that tribunal is now reported (Knapp v. 
Thma%\ The Court holds ''that a full, 
nnconditional pardon, delivered, is irrevoc- 
able; and where a person imprisoned on a 
sentence for felony seeks a discharge by 
hahtfu corpus, based on such pardon, the par- 
don having been issued by the Governor 
pnnnant to the constitution and statute, on 
the certificate of the physician to the peni- 
tentiary that the prisoner is in imminent 
dangerof death, itis not competent in this 
State, under existing statutes, to impeach 
$ach pardon in such proceeding, by proof 
that the physician's certificate was obtained 
by fidse representations of the prisoner, and 
his fraudulent acts, with respect to his health, 
snch representations having been made, and 
acts done, for the purjxise of obtaining such 
certificate and such pardon." 



EUSTONy. EU8T0N 

The IgnglJMh papers contain a report of the 
trial in this case before the Probate, Divorce 
and Admiralty Division. It is described by 
fhfyTime$9B "perhaps the most extraordi- 
nary case ever tried in the Divorce Court" 
The circumstances are certainly very pecu- 
liar, and if met with in a work of fiction 
would be pronounced very improbable. The 
petition was presented by the Earl of Euston, 
eldest son of the Duke of Grafton, for a 
declaration of nullity of marriage, on the 
ground that when he married the respondent 



she had a husband living. The respondent 
was a courtesan known as " Kate Cooke," 
with whom the petitioner became acquainted 
in 1871. He was induced to marry her, and 
settled upon her £10,000 to which he was 
entitled on his own account The union, 
naturally, was an unhappy one, and the con- 
sorts, after a good deal of discomfort, separ- 
ated finally in 1875. Suspicion being aroused 
that the woman had a husband living at the 
time the marriage ceremony was performed 
between her and the Earl, inquiries were 
pursued under great difficulties, and it was 
ascerUined at last that "Kate Cooke" had 
been married to one George Manby Smith in 
1863, and that Smith was still alive. It was 
supposed that he had gone down in a ship 
which sailed^from London for Australia, but 
the person drowned, it was proved, was 
named George Maslin Smith. 

At this stage the case for annulling the 
marriage seemed to be complete, and suit 
was commenced. But never were solicitors 
more disappointed. The respondent, it is 
true, was forced to admit the identic of 
Smith, but it appeared that Smith, on his 
part, had a wife living at the time the cere- 
mony of marriage' was performed between 
him and "Kate Cooke." Therefore that 
marriage was invalid, and "Kate Cooke" 
was lawfully married to the nobleman who 
is now in the direct line of succession to the 
dukedom of Grafton. The petition was there- 
fore dismissed. 



NEW PUBLICATIONS. 

Pabtibs to Actions : The Law rbspbctino 
Pabtub to Actions, lbqal and bquit- 
ablb; by Horace Hawes, Counsellor at 
Law.— San Francisco ; Messrs. Sumner 
Whitney & Ca, Publishers. 

This work, which is issued in the neat and 
convenient form of a pocket volume, pur- 
ports to give the gist of the decisions of the 
courts upon the subject of Parties to Actions, 
as ooncisiely as is consistent with a full presen- 
tation of the points decided, and by arrange- 
ment of the subject-matter and index, to 
place this information at the " finger-tips" of 
the lawyer. It is a work to be kept at the 
elbow of the busy practitioner, rather than 
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on the shelf of the scholar, as the author 
says in his preface. The division hy chap- 
ters is as follows : — 

I. Parties, their rights and remedies; 11. 
Jurisdiction; III. Necessary and proper 
parties; IV. Aliens, non-residents, Indians, 
Trustees, Assignees, etc ; Y. States, counties, 
cities and towns ; VL Public officers ; VII. 
Bankrupts and insolvents; VIII. Infants, 
Insane Persons, Idiots; DC Husband and 
wife ; X. Executors and administrators ; 
XL Landlord and tenant. Joint tenants, and 
tenants in common ; XII. Master and servant. 
Principal and agent, Principal and surety. 
Bailor and bailee ; XIII. Partnerships, Cor- 
porations, unincorporated associations, etc. 
XIV. Of the Joinder of Parties. XV. Of the 
misjoinder and non-joinder of parties, amend- 
ment and new parties. XVI. Abatement, 
revivor, etc.; XVII. Intervention; XVIII. 
Interpleader. 

There is an excellent Index, covering 200 
pages. 

Lybic8 of the Law. — A recital of songs and 
verses pertinent to the law and the legal 
profession, selected from various sources, 
by J. Greenbag Oroke. Publishers: Sum- 
ner Whitney & Ca, San Francisco, 1884. 

This collection of lyrics of the law embraces 
a great many scraps of interest Some of 
them may seem without value to those 
actively engaged in the practice of the pro- 
fession, but they would be useful and amus- 
ing in proper hands at a bar dinner. We 
have only room at present for the follow- 
ing:— 

" A lawykr'b wjll. 

Thi8 is my last will and teslament : 
Read it according to my intent. 
My gracious Qod to me hath given 
Store of good things, that, under heaven, 
Are given to those that love the Lord* 
And hear and do His sacred word : 
I therefore give to my dear wife 
All my estates, to keep for life. 
Real and personal, profits and rents, 
MoBSuages, lands, and tenements ; 
After her death I give the whole 
Unto my children, one and all. 
To take as ' Tenants in Common ' do 
Not OS * Joint Tenants \p€r mie, per tout, 
I give all my Trust Estates in fee 
To CharlottCf my wife and devisee. 
To hold to her, on trust, the same 



As I now hold them in my name. 

I give her power to convey the fee 

As fully as though ' twere done by me, 

And here declare that from all charges, 

My wife's " receipts are good duchaigeB.** 

May God Almighty bless his word 

To all "my presents from the Lordi" 

May he his blessings on them shed 

When down in sleep they lay their head. 

And now, my wife, my hopes I fix 

On thee, my sole executrix— 

My truest, best, and to the end, 

My £Bdthfnl partner, crown, and friend. 

In witness thereof. I hereunto 
My hand and seal have set. 
In presence of those whose names belowi 
Subscribe and witness it. 
20th January, 18S5. 

J. C G. CL.S.) 
This wiU was published, sealed and signed, 
By the testator, in his right mind. 
In presence of us, who, at his request. 
Have written our names these facts to attest.' 



The Pboposhd Codification of our Commos 
Law : A paper prepared at the request 
of the Committee of the Bar Association 
of the city of New York, appointed to 
oppose the measure. By James Q Gu> 
ter, a member of the Committer New 
York, 1884. 
This is a very learned and interesting essay 
on the subject of the proposed codification of 
the common law of the State of New York. 
Mr. Carter is an earnest opponent of the 
scheme, and the Bar Association apparently 
agree with him, ajs they have directed th&t 
three thousand copies of Mr. Carter's paper 
be printed and circulated among the mem- 
bers of the Legislature and the Bar of the 
city and State. We regret that we have not 
been able to give this pamphlet such a caie- 
ful examination as it deserves. With us 
codification is an established fact, and 
although complaint may be made of ob6ca^ 
ity in some parts and omissions in others, 
yet no one suggests that the Code should be 
swept away. Ab Sir James Stephen says, 
referring to the proposed Criminal Code in 
England : — " When a sufficient number of 
judicial decisions have clearly defined a 
principle, or laid down a rule, an authorita- 
tive statutory enactment of that principle or 
rule superseding the cases on which it de^ 
pends is a great convenience on many veil- 
known grounds, and especially becaiue it 
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abbreviates the law and renders it distinct to 
an incredible extent" A carefally prepared 
code is a great boon, and we predict that the 
advocates of codification in the State of New 
York will sooner or later prevail 



I 



A Short Responbb to a Long Discoussb: An 
answer by Mr. David Dudley Field to 
Mr. James C. Carter's pamphlet on the 
proposed Codification of our Common 
Law. New York, 1884. 
In this paper Mr. Field vindicates his draft 
Code from the charges of Mr. Carter. He 
rather sneers at the New York Bar Associa- 
tion as "a highly respectable association of 
800 lawyers out of 7,000 in the city — one in 
nine," and declares that there is nothing new 
in >Ir. Carter's pamphlet " It is the same 
old committee, so far as appears, and it is the 
same old story, which the Legislature, the 
Bar, and others interested in the subject 
have heard time and time again, for the last 
nine-and-thirty years. The voice is a little 
disgoised, it may be, when heard from be- 
hind the curtain, but aa the actor advances 
to the foot-lights, we behold the same visage 
glaring at us that has glared so often before. 
To change the figure H little abruptly, 'The 
voice is Jacob's voice, but the hands are the 
hands of Esau.' " It may be judged from the 
foregoing that Mr. Field's style is animated, 
and his reply is interesting reading. 

LBTTms UPON THB InTBRPRBTATION OP THB 

Fbdbral Conbtitution, known bs the B. 

N. A Act, 1867, by the Hon. T. J. J. 

Loranger. Quebec, 1884. First Letter. 
This is a republication of letters which ap- 
peared in the daily newspapers, treating of 
federal and provincial relstions. In the 
first Letter the Mercer case is discussed. Mr. 
Loranger, it is well known, holds extreme 
views on the subject of provincial rights, and 
in these Letters his pretensions are sup- 
ported in a voluminous argument 



Catalogub BY Subjects, or thb Books Prb- 
bbstbd to McGill Collbgb by Mr. Jus- 
ncB Mackay. 
Mr. Justice Mackay, on retiring from the 

Bench of the Superior Court, generously pre- 



sented his very valuable law library to 
McGill University. We have now before us 
a catalogue by subjects of the works com- 
prised in the gift, showing that for a private 
collection it is unusually complete, and forms 
an important adjunct to the University 
library. 

Spbbch of Mr. Macmaotbr, M. P., on the 
Liquor License Act, 1883. 
Mr. Macmaster, Q. C, delivered an able 
address in Parliament, in the course of the 
debate on the McCarthy Act, on the 18th of 
March last We have received a pamphlet 
copy of the ffarisard report, which makes a 
valuable addition to the literature of the 
Constitutional Act Mr. Macmaster quotes 
a remark made to him by Mr. J. P. Benja- 
min in England, referring to the difficulties 
which occur in the interpretation of a written 
constitution: "You appear to have great 
difficulty in interpreting your Constitution, 
which haJB only been in existence for fifteen 
years ; but I can tell you, after a practice of 
thirty odd years in the United States, and 
subsequently in England, where I often had 
to do with cases relating to the Constitution 
of the Colonies in the House of Commons and 
the House of Lords, that these cases are in- 
creasing year by year and day by day, and 
although we thought in the United States 
that the difficulties of our Constitution would 
be settled in the first fifteen or twenty years 
of its existence, the present day has devel- 
oped difficulties that we never contemplated, 
and that are ten times as great as any that ex- 
isted in the first half century of its existence." 



NOTES OF CASES. 



SUPERIOR COURT. 

Montreal, Jan. 15, 1884. 

Before Mathibu, J. 

Hon. Sir A. Campbell, es qual. v. Judah. 

BighU of the Orovm — CompenmtUm — C. C. 9, 

1187, 1188. 
Art. 9 of the Civil Code refers only to such rights 
and prerogatives of the Crown as are attri' 
buHons of the sovereignty, and not to such 
rights as may be possessed equally by sub' 
jects. Hence Articles 1187 and 1188 of the 
Code apply to ordinary daims of the Croum, 
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and compensaHon may he pleaded between 
a daim of the Crown for the price of land 
sold and a debt due by the Grown for salary , 

The judgment, which fiilly explains the 
point decided, is as follows : 

" La cour, aprte avoir entendu les parties 
par leurs avocats sur la r^ponse en droit par 
le demandeur au second plaidoyer du d^fen- 
deur en cette cause, examine la proc^ure et 
d^lib^r^: 

" Attendu que le demandeur ha quality de 
ministre de la justice et de procureur-g^^ral 
pour la Puissance du Canada, et comme tel 
agissant pour et au nom de Sa Majesty, r^la- 
me du dit d^fendeur comme l^ataire uni- 
versel de feu Henry Judah, d^c^^ le 10 
f(6vrier 1883, en vertu du testament de oe der- 
nier en date du ler mai 1876, qui fut prouv6 
dans la oour sup^rieure & Montr^l le 14 f(gy- 
rier 1883, et enregistr^ au bureau de la divi- 
sion d'enr^strement de Montreal Quest le 
ler juillet 1883, la somme de $18,941.92, pour 
int^^t sur la balance du prix de la vente de 
I'ancien bureau de Foste k Montr^, No. 146 
du Quartier Quest de la cit^ de Montr^, 
consentie & Maurice Cuvillierpar THonorable 
Sir Hector Langevin, K.C.M.G., ministre des 
Travaux Publics de la Puissance du Canada, 
au nom de Sa Majesty la Reine, le 4 novem- 
bre 1873, conform^ment & certaines conven- 
tions entrele dit Maurice Cuvillier et THon. 
Alex. Campbell, mattre-g^n^ral des Postes de 
la dite Puissance, en date du 3 avril 1871, 
qui furent confirm^ par un ordre du Gou- 
vemeur-G6n6ral en Conseil du 8 mai 1871, 
quel acte de vente sous seing priv6 du 4 no- 
vembre 1873 fut d^pos^ dans les minutes de 
W. A. Phillips, notaire, le 25 octobre 1875, et 
enregistr^ le 7 d^mbre 1875, lequel terrain 
fut eneuite vendu par le dit Maurice Cuvillier 
& Henry Hogan, par acte devant le dit Mtre. 
Phillips, notaire, le 25 octobre 1875, puis 
vendu par le dit Henry Hogan au dit Henry 
Judah, par acte devant le m6me dit notaire, 
le 14 d^oembre 1876, enregistr^ le 21 ddcem- 
bre 1876 ; 

" Attendu que le dit ddfendeur, dans son 
second plaidoyer, offre en compensation de 
la r^^clamation du demandeur ^ quality et 
pour autant la somme de $568.34 pour loyor 
et d^penses de bureau et la somme de $7,060, 
pour balance du salaire du dit Henry Judah 



comme commissaire sous lestatatpoorrabo- 
lition des droits seigneuriaux dans leBas 
Canada depuis le 31 mars 1879 jusqn'il U 
datedesa mort; 

** Attendu que le dit demandeur ^ quality 
demande le renvoi de cette partie du dit 
second plaidoyer du dit d^endeur paroeqne 
le ddfendeur ne pent plaider compensation 
centre la couronne, et que la dette par lui 
r^lam^ et offerte en compensation n'est pas 
^alement claire et liquide ; 

''Consid^rant que par les dispositions de 
Tarticle 1188 du code civil, la compensadon 
s'op^re de plein droit entre deux dettes ^ale- 
ment liquides et exigibles et ayant pour objet 
une somme de deniers ; 

" Consid^rant que la cr6ance offerte par le 
ddfendeur en compensation pour autant de 
la cr^ance du demandeur ^ quality, est nne 
cr^ance liquide^et qui parait exigible d'apr^ 
les all^ations du plaidoyer du d6fendear ; 

" Consid^rant qu'il est bien vrai que It 
couronne n'est pas mentionn^ dans les arti- 
cles 1187 et 1188 du code civil ; mais que lei 
dispositions de Particle 9 du code civil, qui 
d^r^tent que nul acte de la l^islature n'af- 
fecte les droits ou prerogatives de la couronne, 
ft moins qu'ils n'y soient compris par nne 
disposition expresse, ne s'appliquent qu'au 
cas od oes droits ou prerogatives appartien- 
nent ft la couronne comme attribution de la 
souverainete, et que oes dispositions ne s'ap- 
pliquent pas au cas oii les droits de la cou- 
ronne sent des droits qui lui sent communs, 
et qui peuvent appartenir dgalement aox 
Bujets; 

** Consid^rant que dans Tesp^oe la reclama- 
tion du demandeur ^ quality est pour le 
prix d'une vente d'immeuble, et que la qna- 
lite de creancier du demandeur ds qualite e>t 
une creance ordinaire qui ne fait pas partie 
du domaine de la couronne et des droits do 
la souverainete, et que les dispositions des 
articles 1187 et 1188 du code civil lui sent 
applicables ; 

" Considerant que par le serment du cou- 
ronnement tel que decrete par le statut im- 
perial de 1688, chapltre 6, de la premie 
session du r^:ne de Guillaume et Marie, le 
Roi ou la lieine jure de gouvemer le penple 
du royaume conformement aux statuts passes 
en parlement et aux lois et ooutumes de cb 
royaume ; 
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** Gonsid^Tant qne oe ne sendt pa* oonfor- 
me aax dispositions de oe serment si 8a Ma- 
jest^ poQvait acheter et vendre dee propri6t6s 
et exeroer les droits des sujets sans ^tre sou- 
miie aux lois qui les concernent et qui out 
iU sanctionn^ par Sa Majesty en parlement ; 

" Consid^rant que la dite r^ponse en droit 
est mal fondle : A renvoy^ et renvoie la dite 
r^ponse en droit" 

Answer-in-law dismissed. 

Chwehf ChapUaUf HaU & Atwater, for the 
plaintiff 

A. Branchaud, for the defendant 



SUPERIOR COURT. 

MoHTREAL, April 29, U84. 

Before Johnson, J. 

Dbkault es quaL ▼. Banyillb. 

Action en declaration depatermU — Evidence* 

In an action en diclaration de patemiUy where 

the defendant admitted the connection with 

the mother, but assigned a date which 

would disprove his paternity of the child, 

and there was no evidence of improper 

conduct of the mother otherwise : that the 

Court would give weight to her declaration 

on oath that the defendant was the father. 

Absolute certainty in such cases is not re- 

quired : it is sufficient to establish a strong 

probability that the defendant is the father. 

Johnson, J. This is an action en dMaration 
de patemiii brought by the mother of a child 
to whom she has been appointed tutrix, and of 
which the defendant is alleged to be the father. 

The defence — a most cruel one if unfounded 
—is that the mother was a woman of loose 
habits, and that the child, which was of fall 
term, could not be the defendant's, as he only 
had connection with her in December, 1882, 
and the child was bom in July, 1883. The 
defendant therefore acknowledges his connect- 
ioQ with this woman, but suggests, (and we 
have only his word for it) that it took place in 
December. As to alleged intimacy with other | 
men, it is not proved. There were some tech- ' 
Dical objections made as to the registration of • 
tiie tutelle; but they have no weight I 

The woman swears the connection took place I 
in October, 1882, and that the defendant is the I 
&ther of the child. i 



Other evidence shows that it is probable, and 
there is nothing to suggest a loose life in this 
woman, nor that any one else might have been 
the father of her child. 

We have nothing to do here now with any 
right that might be claimed by this woman for 
hersel f. She asks nothing for herself— it is not 
an action of damages :— there is nothing before 
the Court but the right of the child to have its 
paternity declared, and to be maintained, and 
the woman's evidence for the child is quite 
admissible. Foumel in his well known and 
well written treatise, says at page 118, speak- 
ing of the ** excq>tion Uric de Vinconduite de la 
*' fille enceinte: Cette exception estdevenue le 
" moyen banal employ^ par ceux qni sont 
" poursuivis en declaration de patemite. lis 
*' ne manquent jamais d'opposer que la com- 
" plaisance qu'ils ont eproav6e n'etait point 
** une faveur particuliere, mais que plusieurs 
" autres ont particip^ an mdme destin ; et par 
'' cette imputation d'inconduite et de d^sordre, 
*' ils cherchent k 61uder les dommages et int6- 
" rdts, et la charge de I'enfant 

*' Mais il s'en faut bien que cette exception 
'' produise cet effet; elle ne pent (lorsqu'elle 
*' est justifiee) s'appliquer qu'aux dommages et 
" iuterSts, sans que I'accuse puisse s'en aider 
" pour la charge de I'enfant." In the present 
case, as I have said, nothing whatever is proved 
against this woman in the way of other mis- 
conduct ; but if there was, what says Foumel ? 
At the following page (119): ''Mais, quand 
" I'inconduite de la fille est bien 6tablie dans 
'' la cause, ce n'est point une raison pour dis- 
*' penser I'accuse de se charger de I'enfant, si 
'' d'ailleurs il est suffisamment av6r6 qu'il y a 
" eu copulation entre les parties." Here the 
fact is admitted in the plea. Surely the defend- 
ant would not have admitted it if untrue, and 
as surely " he cannot by assigning a particular 
** date to it, negative ihe fact itself." The late 
Mr. Justice RoUand used to say in these cases : 
'' The Court must find a father for this child." 
Fournel says the same thing. He says : " On 
'* ne pent le chercher que parmi ceux qui ont 
'* fr6quent§ la mdre." Here we have no sug- 
" gestion of any one in particular who could 
have been the father, except the defendant 
Fournel observes in another place (120) that 
the word of the mother is very weighty in such 
a case, and that '' even supposing she might 
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" be wrong," " lea magistrate ne craignent pas 
" de faire une injustice, en cliargeant de I'edu- 
'' cation de Tenfant celui qui peut au moins en 
" etre le p^re, et qui n'ottreaucun moyenplau- 
" sible pour la negative. De deux popsibilites 
" il faut choisir celle qui ^tant plus vraisem- 
'* blable, est aussi la plus utile k Penfant : il 
** lui faut un pere " (as Ch. J. Holland used to 
say) : " Le bon sens veut qu'on le choisisse 
" parmi ceux qui se sont exposes k le devenir. 
" Apres tout, Tobjet dee niagistrats n'est pas 
" de rencontrer n^cessairement I'auteur de la 
" paternity naturelle. II suffit qu'il y ait dans 
" lea presomptions de quoi asseoir une pater- 
" niU vraisembla^le. Celui sur qui elle tombe 
'' ne doit imputer qu'& son imprudence et a 
" son inconduite de s'dtre expose k ce 80up9on." 
And then, Foumel gives some most extraor- 
dinary cases which I will forbear from refer- 
ring to more particularly, but going on the 
main principles laid down by the recognized 
authority of Fournel, I say what else is vrai- 
semblable in this case, except the paternity of 
the defendant ? I say more : I say this infam- 
ous defence alleging the misconduct of the 
woman, failing as it does most miserably, what 
other defence has this man before the Court? 
None, absolutely none, but technicalities and 
sophistries which are too futile to be noticed. 
I have no doubt thai upon the well understood 
principles governing such a case, the judgment 
must be for the plaintiff : and accordingly the 
defendant is held to be the father of the child ; 
and to pay for its support. 

Judgment for the plaintiflf. 

E. N. 8L Jean for the plaintiff. 

Merder & Co, for the defendant 



CIRCUIT COURT. 

MoNTEBAL, January 25, 1884. 

Before Dohhrty, J. 

Caemhl v. Assblin et aL, and Girabd, 

oppoeant 

Partnership — Dissolution, 

1. Tfie members of a general partnership are 

jointly and severally liable for the oUigar 
Hons of the partnership, whether it he still 
existing or not 

2. The creditor of svch partnership is not obliged 

to proceed againH the property of the firm 
before seizing the ejfects owned by the part' 
ners individuaUy. 



The defendants are hotel keepeis at Mont- 
real, carrying on business under the firm of 
«P. Asselin&ae." 

The plaintiff, a judgment creditor of the 
firm, caused the effects of Girard, one of the 
partners, to be seized at his domicile. Girani 
opposed the seizure on the ground that his 
individual property could not be seized under 
a judgment against the firm for a debt of the 
firm. It was also alleged that the notice of 
sale waB Irregular. 

The plaintiff contested the opposition, 
alleging that the firm was dissolved, and had 
no known place of business nor assets, and 
that the defendants were jointly and severally 
liable. 

The Court dismissed the opposition. 

Sarasin for opposant 

ly Amour for contestant 



CIRCUIT COURT, 1881. 

Shbriirookb, July 2, 1881. 
Coram Dohebtt, J. 
Akdhrson v. The Grand Trunk Railway 

Company of Canada. 

The Railway Act-^Actions for indemnity— 

Limitation of six months. 

The six mantM prescription under " The SaU- 
way Act " applies to actions for the value of 
horses or cattle killed on the railway track. 

This was an action of damages, in which 
plaintiff claimed, from the defendants, the 
value of a horse killed on their track, near 
Richmond, P. Q., on the 17th September, 
1880. 

The writ was issued on the 22nd April, 
1881, more than six months after the alleged 
occurrence. 

The plaintiff's declaration alleged that the 
fences separating the railway from the plain- 
tiff's pasture were insuficient; that the horse, 
owing to the bad state of the fences, got on 
the track, and was killed in consequence of 
defendants' neglect to maintain the fences in 
proper condition. 

The defendants pleaded the prescription of 
six montlis established by " The Bailway 
Act.'' 

W, White for defendants : 

The laches of which theplaintiflf compbuns, 
is the failure of the defendants to fulfil an 
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obligation imposed by the Statata The 42 
Met, Capi 9, Sec. 27, enacts that <' All suits 
" for indemnity for any damage or injury 
" sustained by reason of the railway, shall 
''be instituted within six months,'" This is 
precisely the same language as used in the 
original Act, 14 & 16 Vict, Cap. 51, Sec. 20. 

The meaning of the words " by reason of 
the Railway ^ is clearly set forth in the Act 
S Vict, Cap. 25, Sec. 49. 

This prescription was maintained in 1857 
in the case of BoucherviUe v. Orand Ihmk 
Baihmy Oon^ftany^ reported in 1 Vol. L. C. J. 
p. 179, and the same jurisprudence obtained 
in the Province of Ontario:— See 20 Upper 
Canada Q.B.R, p. 202; 9 Upper Canada C. 
P. R., p. 164. 

H, B, Brown, for the plaintiff, urged that 
the damages complained of did not arise 
"by reason of the RaUway." That the 
language of a Statute establishing a pre- 
scription must be construed in a lindted 
sense, and could not be enlarged by infer- 
ence. He relied on two cases reported:-— 
One in 1855, 1 L. C. J., p. 6 ; the other in 
1856,6 LGR, p. 172. 

PiB Curiam. — ^The prescription pleaded 
applies to the damages alleged. The action 
is dismiseed with costs. 

H. B, Brown, for plaintiff. 

Hatt, WhiU & Fanneton, for defendants. 



THE SINS OF LEGISLATORS, 

Herbert Spencer, in the Fopular Science 
Monthly for May, has the following upon "the 
sing of I^risii^tors.'' It may be useful read- 
ing for some of our ambitious law-makers : 

In a paper read to the Statistical Society in 
May, 1873, by Mr. Janson, Vice-President of 
the Law Society, it was stated that from the 
sUtnte of Merton (20 Henry HI.) to the end 
of 1872, there had been passed 18,110 public 
acts, of which he estimated that four-fifths 
had been wholly or partially repealed. He 
also stated that the number of public acts 
repealed wholly or partly, or amended, during 
the three years 1870-72 had been 3,532, of 
which 2,759 had been totally repealed. To 
see whether this rate of repeal has continued, 
I hare referred to the annually-issaed volume 



of " The Public General Statutes " for the last 
three sessions. Leaving out amended acts 
and enumerating only acts entirely repealed, 
the result is that in the last three sessions 
there have been repealed separately, or in 
groups, 650 acts hdanging to the present reign. 
This, of course) is greatly above the average 
rate ; for there has of late been an active 
clearance of the statute-book going on. But, 
making every allowance, we must infer that 
within our own times repeals have mounted 
some distance into the thousands. Doubtless 
a number of them have been of laws that 
were obsolete ; others have been demanded 
by changes of circumstances (though seeing 
how many of them are of quite recent acts 
this has not been a large cause) ; others simply 
because they were inoperative ; and others 
have been consequent on the consolidations 
of numerous acts into single acts. But un- 
questionably, in multitudinous cases, repeals 
came because the acts had proved injurious. 
We t^lk glibly of such changes — we ^ink of 
cancelled legislation with indifference. We 
forget that before laws are abolished they 
have generally been inflicting evils more or 
less serious, some for a few years, some for 
tens of years, some for centuries. Change 
your vague idea of a bad law into a definite 
idea of it as an agency operating on people's 
lives, and you see that it means so much of 
pain, so much of illness, so much of mortality. 
A vicious form of legal procedure, for exam- 
ple, either enacted or tolerated, entails on 
suitors costs, or delay, or defeat What do 
these imply ? Loss of money, often ill-spared ; 
great and prolonged anxiety ; frequently con- 
sequent illness ; unhappiness of family and 
dependents ; children stinted in food and 
clothing— all of them miseries which bring 
after them multitudinous remoter miseries. 
Added to which tliere are the far more 
numerous cases of those who, lacking the 
means or the courage to enter on lawsuits, 
and submitting to frauds, are impoverished, 
and have similarly to bear the pains of 
body and mind which eiviue. Seeing, then, 
that bad legislation means injury to men's 
lives, judge what must be the total amount 
of mental distress, physical pain, and raised 
mortality which these thousands of repealed 
acts of Parliament represent 1 
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RECENT SUPREME COURT DECISIONS. 

Dominion Controverted Election — Railway 
Pa89—S7 Vict., Cap. 9, Sees, 92, 96, 98 and 
100. — In appeal, four charges of bribery were 
relied upon, three of which were dismissed 
in the Court below, because there was not 
sufficient evidence that the electors had been 
bribed by an agent of the candidate. The 
fourth charge was known as the Lamarche 
case. The facts were as follows : One L., the 
agent of C, the respondent, gave to certain 
electors employed on certain stean^boats, 
tickets over the North' Shore Railroad, to 
enable them to go without paying any fare 
from Montreal to fierthier, to vote at the 
Berthier election, the voters having accepted 
the tickets without any promise being exact- 
ed from or given by them. The tickets or 
passes showed on their fiaoe that they had 
been paid for, but there was evidence that L. 
had received them gratuitously from one of 
the officers of the Company. The learned 
judge who tried the case found as a &ct that 
the tickets had not been paid for, and were 
given unconditionally, and therefore held 
it was not a corrupt act 

Held (1) Foumier and Henry, JJ., dis- 
senting, that the taking unconditionally and 
gratuitously of a voter to the poll by a rail- 
way company or an individual, whatever his 
occupation may be, or giving a voter a free 
pass over a railway, or by boat, or other con- 
veyance, if unaccompanied by any conditions 
or stipulations that shall affect the voter's 
action in reference to the vote to be given, is 
not prohibited by 39 Vict, Cap. 9 (D). (2) 
That if a ticket, although given uncondi- 
tionally to a voter by an agant of the candi- 
date, has been paid for, then such a practice 
would be unlawful under section 96, and by 
virtue of section 98 a corrupt practice, and 
would avoid the election. (3) Foumier, J., 
dissenting, that an appellate court will not 
reverse the decision of the judge who tried 
the case on a question of fact, without its 
being made apparent that his decision was 
clearly wrong. — Berthier Election Case, Gene* 
reux V. CuthherL 



GENERAL NOTES. 

The Hon* Geoxte Iirine, Q.O., has been aniomted 
by the Imperial Qovenimeiit, Judge of the Vioe- Ad- 
miralty Court of Quebeo, in the place of the laAe Mr. 
O'Kill Stuart. 

In 1883 the total collections from law fees reached 
$86,609, of which Montreal paid $47,762, or more tfasa 
one-half ; and from licenses $272,423 was obtained. 
Montreal contributing $176,772 and all the rest of the 
province only $96,66L 

The banquet offered by the bar and other friends to 
Mr. J. J. Maolaren on the 26th April, on the oeeasioB 
of his departure for Toronto, was enthusiastic and 
most gratifying. We do not share the misgiTings 
which were expressed by one or two (non-legal) speak- 
ers, and think it safe to prediot that Mr. ICadara 
will take an honorable position at the bar of the suter 
province- 

Chief Justice Hagarty has been M»Pointed Chief 
Justice of Ontario, in the place of the late Chief Jwh 
tice Spragge, and it is understood that Chief Justice 
Wilson of the Common Pleas will take the place 
vacant by the acceptance of the poet of president of 
the Court of Appeal by Judge Hagarty. and that 
Mr. Justice M. C. Cameron will take the place vacated 
by Judge Wilson. 

Lord Coleridge is delighting his English friends with 
stories of his American visit, and amons them wac 
this :— He was at Mount Veraon with Mr. Bvarts, sad, 
talking about Washington, said : " I have heazd that 
he was a very strong man physically, and that, stand- 
ing on the Uwn here, he could throw a dollar right 
across the river to the other bank." Mr. Braita paused 
a moment to measure the breadth of the rirer with 
his eye. It seemed rather a '* tall " stoiy, but it wu 
not for him to belittle the Father of the Country in the 
eyes of a f orei^mer. "Don't you believe it?" asked 
Lord Coleridge. *' Yes," Mr. Evarts replied. ** I think 
it's very likely to be true. You know a dollar would 
go farther in those days than it does now*"— jEr. 

In the March Ceniwv the author of the *' Bread 
Winners," in answer to the accusation of his critics 
that " It is a base and craven thing to publish a book 
anonymously" says : " My motive in withholding my 
name is simple enough. I am engaged in business in 
which my standing would be seriously comprooused if 
it were known that I haii^written a novel. I am sure 
that my practical efficacy is not lessened by this act ; bat 
I am equally sure that I could never recover from the 
injury it would oocasion me if known among my own 
oolleaffues. For that positive reason, and for the nega- 
tive one that I do not care for publicity, I resolved to 
keep the knowledge of my little venture in aathordiip 
restricted to as small a circle as possible. Only two 
persons besides myself know iriio wrote ' The Bread 
Winners.' " This seems to indicate an unfounded pre- 
judice against writers of fiction. What would saoh 
people say to Disraeli» I^ttoiii Soott? 
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WAGERING CONTRACTS, 

In the recent case of Irwin v. WiUiar the 
Sapreme Court of the United States pro- 
nounced on the question of contracts to de- 
liver at a future day. It was held that a 
ccmtract for the sale of goods to be deliyered 
is valid, even though the seller has not the 
goods, nor any other means of getting them 
than to go into the market and buy them . 
hot such a contract is only valid when the 
[«rties really intend and agree that the goods 
are to be delivered by the sellers, and the 
price to be paid by the buyer. If under 
guise of such a contract, the real intention is 
merely to speculate in the rise or fall of prices 
and the goods are not to be delivered, but 
one party is to pay to the other the difference 
between the contract price and the market 
price of the goods at the date fixed for exe- 
cuting the contract, then the whole transac- 
tion constitutes nothing more than a wager, 
and is null and void. 

As to the position of the broker it was held 
that when the broker is privy to the unlaw, 
fill design of the parties, and brings them to- 
gether for the very purpose of entering into 
an illegal agreement, he cannot recover for 
services rendered or Josses incurred by him- 
self; on behalf of either, in forwarding the 
transaction. Compare Fenwick v. AnseU, 6 L. 
N. 290 ; AUison v. Macdougall, 6 L. N. 93. 



WELDON V. WINSLOW. 

Mrs. Weldon, whose suit against her hus- 
^»and was noticed on page 101 of this volume, 
l»as gained a vi<?tory over the doctor of the 
a«ylum who certified the fact of her insanity. 
Tlie case is of interest, as it shows how 
joalously the judges of England regard the 
•jlijihtest interference of an unlawful charac- 
U^r with the liberty of tlie person. Mrs. 
Weldon sued Dr. Forl^es Winslow for enter- 
lU'fy on the I3th April, 1878, a house where 
she resided and committing an assault upon 
her in attempting to confine her as a lunatic, 



and also for libel, the libel being in a letter 
to her husband on the same day, in which 
he wrote, "I have seen Mrs. Weldon, and 
deem it my duty to inform you thati it is 
imperative that immediate steps to secure 
her should be taken." The defendant, as to 
the alleged assault, set up an order upon 
certain certificates under the Lunacy Statutes 
for her seclusion as a lunatic ; and as to the 
alleged libel he pleaded that the occasion 
was privileged, and that the letter was writ- 
ten without malice and in the discharge of 
his duty. The case was tried at great length 
before Baron Huddleston, and the learned 
Judge held that the order, coupled with the 
certificates of medical men, protected those 
who acted under them in entering the house 
and attempting to take Mrs. Weldon, and 
that as to the libel it was privileged, there 
being no evidence to show that it was written 
maliciously or from an improper motive, and 
so he directed a nonsuit or verdict for the 
defendant 

The plaintiff, Mrs. Weldon, then applied 
for a new trial on the ground of misdirection. 
The main question arose upon the count for 
libel, viz., whether there was any evidence 
of improper motive to take away the privi- 
lege arising from the occasion. Mr. Justice 
Manisty, in the Queen's Bench Division, 
remarked that the case was one of the most 
important that had come into Court for many 
years. It was a case involving the liberty 
of the person under the most extraordinary 
circumstances. 

Mr. and Mrs. Weldon were married in 1860. 
In 1871 they went to reside in Tavistockr 
house, and continued to reside there until 
July, 1875, when they separated, the husband 
allowing the wife to remain at Tavistock- 
house, with £1,000 a year. The lady con- 
tinued to reside there, doing nothing to annoy 
any one, and being in no sense dangerous to 
any one, though, perhaps, entertaining some 
h /range notions or delusions. At one time she 
went over to Paris with a number of orphan 
children whom she was having instructed in 
singing. In April, 1878, when she returned 
suddenly, she found persons in her house of 
whom she had to get rid. Soon after her 
return proceedings were taken to have her 
confined as a lunatic. Mr. Weldon, her 
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husband, communicated with Dr. ForboB- 
Wilson, the defendant, and in consequence 
of that, on the next day, Sunday, April 14, 
Dr. Wynn, fathe^in-law of the defendant, 
and another medical man had an interview 
with Mrs. Weldon under feigned names, and 
entered into conversation with her, in which, 
they afterwards said, she seemed to enter- 
tain some strange notions. Now, Dr. Winslow 
was at that time the registered proprietor of 
a private lunatic asylum at Hammersmith, 
as far as appears, unknown to Mr. Weldon 
except by reputation ; but Mr. Weldon con- 
sulted him with a view to see whether or not 
his wife ought to be put in an asylum. 
Whether at that time it had entered into Dr. 
Winslow's mind, as it did afterwards, that if 
Mrs. Weldon was sent to an asylum she 
might be sent to his, did not appear. But he 
was, in fact, the registered proprietor of an 
asylum, and when asked by Mr. Weldon 
what asylum it would be better to send her 
to, he suggested his own. He, however, went 
to see Mrs. Weldon on that day, and he then 
wrote the letter complained of as a libel : — 
" It is my duty to inform you that it is im- 
perative that immediate steps to secure her 
should be taken." Mr. Weldon then gave him 
carte blanche to make any arrangement, 
necessary for the purpose. It was then dis- 
cussed to what asylum she should be sent, 
and it was arranged she should be sent to 
his private asylum, and the terms were 
settled at 500 guineas a year. Now that, said 
Mr. Justice Manisty, is a most important 
fact, and it has a bearing on the whole cases 
both as regards the authority to take her, 
and also as to the privilege for the libeL If 
Dr. Winslow had it at all in his mind that 
she should be taken to his asylum, he ought 
to have told Mr. Weldon at once — "I can 
take no part in these proceedings. I can take 
no part in obtaining tlie certificates, or in 
getting the order. You must get some one 
else to act in the matter." But, at all events, 
when it was arranged that she should be 
taken to his asylum he was bound to take 
no part whatever in the matter. He, however, 
had instructions from Mr. Weldon to do 
whatever was necessary' in the matter, and 
was paid thirty guineas for his own fees and 
those of the other medical men who were to 
act in the matter, and whom he himself 



selected— Dr. Wynn and Dr. Temple— he 
selecting the medical men who were to go to 
see Mrs. Weldon and certify whether she 
ought to be removed. It was most improper. 
It was wrong that the proprietor of a lonatic 
asylum should interfere in any way in selectr 
ing the medical men who were to give the 
certificates, and in getting the particulais of 
the "statement," a most important docu- 
ment, required by the Legislature for the 
protection of persons supposed to be insane, 
when he should have nothing to do with it* 
and it ought to be perfectly independent and 
absolutely free from all suspicion of his inter- 
ference. It was a great power which was 
intrusted to persons in that position — ^to take 
the preliminary steps for sending a person to 
a lunatic asylum, and the Legislature had 
provided certain safeguards. But what took 
place in this case ? Dr. Winslow saw these 
medical men, who ought to have been two 
independent medical men, qualified to form 
an independent judgment on the case, and 
they went to the house and contrived to have 
an interview with the lady, and they first 
saw her together, and then one stepped oat 
and the other remained to make what was to 
be called a " separate and independent ex- 
amination," and then he stepped out and the 
other came back to make his separate and 
independent examination of the lady. This 
was supposed to satisfy the requisitions of 
the statute that the medical men should be 
absolutely independent, and each exercise an 
independent judgment, and have nothing to 
do with the proprietor of the lunatic asylum 
to which the person is to be sent The medi- 
cal men having had what they called their 
"separate examinations" returned; and it 
was suggested that Mr. Weldon should give 
the order, but it was found that he oouM 
hardly do so, as he had not seen her for three 
years, and the law evidently intended that 
the order should be given by some one who 
knew the person ; and then it was suggested 
that Sir H. de Bathe should go and see her, 
and take the responsibility of the order, and 
Dr. Winslow prepared the "particulars of 
the statement," and sent them to him. The 
learned Judge said this was what the Legis- 
lature looked upon as a most important docu- 
ment, for it was to state the facts showing 
that the person in question was in a condition 
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which rendered it fit and proper that she 
shooMbe removed to an asylam; and it 
wat revolting to one's sense of right that 
merBly because the person had some strange 
or eccentric ideas therefore she was to be shut 
op for life. But that took place on the eve- 
xdngofthesameday on which Dr. Forbes 
Winslow had written that it was "impera- 
tive " that this lady should be secured, when 
it did not appear that she had done a single 
set to render it necessary to shut her up. 
And then, upon these authorities so obtained, 
they attempted to take her ; but she escaped, 
and irom that day, the 13th April, 1878, to 
the present time in 1884 — ^there had been no 
further attempt to confine her, though if at 
that time she was a dangerous lunatic it was 
their boonden duty to take proper measures 
for her protection. Yet ever since then, 
down to the present time, she had remained 
at laige^ mistress of her own liberty ; and 
though she may have caused annoyance to 
bome persons by bringing actions, she said 
that she was determined to bring her case 
before the public and endeavour to obtain 
redress, and nothing had been shown to 
JQstily any steps for shutting her up. Then 
came the question, Is there, upon these facts, 
anything that could be left to the jury to 
show that the libel was written maliciously 
—that is, firom some bad motive, and that so 
it was not privileged, but was a false and 
malicious tibel? It seemed to have been sup- 
posed at the trial that the truth was not 
material; but if the libel were false, that 
would be some evidence that it was mali- 
don. Where the occasion is privileged, as 
the learned Judge at the trial held here, it is 
necessary to show malice, and falsehood may 
be evidenoe of it Was there, then, evidence 
of malioe? The Court held there was, and on 
that point they gave judgment that there 
must be a new trial It was not the case of 
a medical man merely giving an honest 
opinion. The defendant was the registered 
proprietor of an asylum— the asylum to 
which the lady was to be sent He was the 
person responsible for the management, and 
in whose care and custody the lady would 
be. All the fiacts and^-^rcumstances in the 
case were evidenceof malice— that is, of some 
indirect motive. All these proceedings took 



place upon the same day, on the Sunday. He 
had written that it was ** imperative " that 
** immediate steps " should be taken to secure 
her. But what was the difference between 
the condition of the lady on that day and any 
other day during the previous five years ? 
It was not any mere harmless delusion or 
eccentricity which required a person to be 
confined in an asylum. The question was 
whether in this case there was any sufficient 
cause for immediate removal to an asylum. 
All these circumstances were for the jury to 
consider. The learned Judge said he " could 
not suppose tha^ Dr. Winslow would be actu- 
ated by sordid motives." But it was not for 
him to decide that; it was for the jury to 
decide it. Having regard for the position of 
Dr. Winslow and all the circumstances of 
the case, it was for the jury to decide whether 
he acted honestly or with some indirect 
motive. AH the proceedings under the star 
tutes must be conducted independently of 
any proprietor of an asylum. And if this case 
goes to a second trial (as, the Court said, if it 
depends on us, it will), the question will be 
open whether, under the circumstances, these 
orders and certificates were of any validity 
and any protection to anyone at alL That 
will have to be decided at the second trial ; 
and it may be a very serious question 
whether the proprietor of any asylum can 
act in any way in the matter, and then set 
up the order and certificates so obtained. 
But on the other question, as to the libel, 
there can be no doubt there was evidenoe 
which ought to have been left to the jury 
that the libel was written maliciously in the 
legal sense— that is, from some incUrect or 
improper motive, and therefore, in the 
opinion of the Court there must be a new 
'trial 



THE LATE MR J. P. BENJAMIN. 

It is less than a year since we noticed the 
retirement of Mr. Benjamin from practice, 
owing to iU-health (6 L. N. 266). Now the 
cable despatches inform us of his death, which 
took place at his apartments in the Avenue 
Jena, Paris. 

Mr. Benjamin was bom in St. Croix, a 
Danish West India island, in 1811, of Eng- 
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lish parents of the Jewish faith, who emi- 
grated in 1816 to Wilmington, N. C, where 
his father became naturalized as an Ameri- 
can citizen, the son remaining a native bom 
subject of England. He entered Yale College 
in 1825, but left, without graduating, in 1828, 
when he went to New Orleans, and wajs ad- 
mitted to the Bar in 1832. He entered pro- 
minently into politics, originally as a whig, 
but on the merging of that party into the 
" Know Nothing," or native American party, 
he attached himself to the democratic party. 
He was elected to the United States Senate in 
1852, and re-«lected in 1858. On December 
31, 1860, in a speech to the Senate, he avowed 
his adhesion to the State of Louisiana, which 
had seceded from the Union, and he at once 
withdrew from the Senate and returned to 
New Orleans. He was then called by Jeffer- 
son Davis, who had just been elected Presi- 
dent of the Southern Confederacy, to joiB the 
Cabinet as Attorney-General. To the duties 
of this ofiice were added those of Acting 
Secretary of War during a temporary vacancy 
in that office. On the appointment of a per- 
manent Secretary of War, the Cabinet was 
reorganized, and Mr. Benjamin was made 
Secretary t)f State, retaining that oflico and 
the confidence of the President until the 
overthrow of the Confederacy. Ho then es- 
caped the pursuit of the Northern troops, and 
succeeded in reaching Nassau, New Ptovi- 
donce, whence he sailed for England, where 
he arrived in September, 1865. He was called 
to the English Bar in June, 1866, established 
himself in London and rose to successful 
practice, receiving a silk gown in June, 1872. 
In 1868 he published the first, and in 1873 the 
second edition of a '"Treatise on the Law of 
Sale of Personal Property." By the fall of 
Overend & Gumey Mr. Benjamin lost the 
sum of £3,000— all that he possessed on earth 
— and had to cast about for something to do 
until his book on the ''Sale of Personal 
Property "was completed. Having a wife 
and daughter to maintain in Paris and him- 
self in London, he prepared, with that easy 
adaptability to circumstances which had dis- 
tinguished him throughout the whole of his 
versatile and many sided career, to sustain 
himselffor awhile by writing for the press. 
It was under these circumstances that he 



temporarily joined the staff of the DaUy TeU- 
graph and contributed for many months a 
series of brilliant leading articles to the 
columns of that journal. The publication of 
his book upon " Personal Property " brought 
him immediately into notice. Shortly after 
its publication Baron Martin, when taking his 
seat one morning upon the bench, asked to 
have Mr. Benjamin's work handed to him. 
" Never heard of it, My Lord," was the 
answer of the chief clerk. " Never heard of 
it!" ejaculated Sir Samuel Martin; '^mind 
that I never take my seat here again with- 
out that book by my side." It was soon after 
this date that, speaking to one of Mr. Benjsr 
min's most intimate friends, the same able 
judge pronounced the new ornament of the 
English Bar to be " the greatest advocate that 
he had heard since Scarlett" It is doubtful, 
however, whether Mr. Benjamin would ever 
have been so effective before a British jury 
or in the atmosphere where Scarlett was 
omnipotent, as he was in the Appeal Courts 
of the House of Lords and the Privy Council 
To these courts he confined himself exclu- 
sively toward the end of his English caieer. 



NOTES OF CA8B8. 



SUPERIOR COURT. 

Montreal, April 39, 1884* 
Before Johnson, J. 
Gbbbib v. Bbssbit^ et al. 
Capias, MaliciofM Istue of-^Damages. 

The defendants bought up some debts and caused 
tJie arrest of the plaint^ under a capias 
for the purpose of detaining his person and 
getting possession of certain papers^ Hddy 
an abuse of the process of the Court, and 
thai exemplary damages should be awarded. 

Pbir Curiam. The plaintiff sues Bessette, 
a broker, and Vandevliet, a contractor, jointly 
and severally, for $15,000 damages for having 
had him arrested under a writ of capias. 

Gerbie, the plaintiff, was secretary to a 
Mr. Legru who came out here as agent of 
some French capitalists, and he had had 
some business relations with the defendant 
Bessette, and having occaaion togo to France, 
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had got as far as New York when he was 
arrested there by Bessette. In order to get 
his liberty he had to send back his secretary 
to Montreal to bring some necessary papers, 
wiiich the latter procared, and was on his 
way back to New York with them when he 
was arrested on the train at St Lambert soon 
after leaving the railway station here, at the 
salt of Vandevliet, acting, as it is alleged, in 
concert with Bessette — the two having 
bought ap three small accounts dae by Ger- 
bie, Vandevliet making the necessary affida- 
vit The plaintiff had offered to pay the debt 
and costs before the train left ; but this offer 
was refused, and the train left the station 
with the bailiff on board. Before the arrest 
at St Lambert the plaintiff again offered to 
pay the debt and costs, but met with a second 
refusal, and the object of the party or parties 
making the arrest was openly avowed to be 
not to get payment of the debt, but to get 
possession of the plaintiff^s person and of his 
papers ; and he was brought back to Montreal 
and gave bail, and the capias was subse- 
qnently quashed. 

Bessette pleads (besides some irrelevant 
matter, such as Vandevliet's being justified 
in causing the arrest, and Gerbie aiding Legru 
to escape from his creditors to France) what 
merely amounts to a denial of his complicity 
with Vandevliet in taking the proceedings 
against Gerbie. 

Vandevliet answers the action by setting 
up first that the judgment setting aside the 
(Vfjioji was susceptible of appeal, and there- 
fore there was no right of action when it was 
brought; but this would be a temporary ex- 
ception merely, and would not give rise to a 
dismissal of the action, which is asked by 
the conclusion. The rest of Vandevliet's plea 
simply means that he had probable cause for 
issuing the capi€u. 

I think it is impossible to read the evidence 
of Bessette and Vandevliet without an inevi- 
table conclusion that the former was the 
prime mover in the whole affair. The other 
may have had some claim against Legru 
alsa He swears he had— but what his claim 
was does not appear. Beoette was the party 
principally interested, if not the only party 
interested in preventing the papers which 
Gerbie carried from reaching Legru— an in- 



terest that he may have hod in common 
with Vandevliet, but certainly one that he 
had himself whether along with the other or 
not The office of a judge would be merely 
mechanical if he shut his eyes to the inevi- 
table inductions of common sense from 
proved facts, and I feel no doubt whatever 
that Bessette was at the bottom of the arrest 
of Gerbie, and that Vandevliet carried out 
his friend's and his own purpose by buying 
up petty claims against Gerbie, and then 
swearing that he was hkely to lose them if 
he did not get a copuM,— a shameful abuse of 
the process of the court, and an evidence of 
malice in both of them as plain as any evi- 
dence can be. On this subject I would refer 
the counsel to Sourdat, Na 152. 

I am of opinion, then, that the plaintiff has 
made out a ver^b^strong case against both of 
the defendants. The damages, besides being 
necessary as arising from the commission of 
legal wrong, should in such a case be exem- 
plary. The judgment of the court is that the 
defendants jointly and severally be adjudged 
to pay to the plaintiff $500 and costs of suit 

I had omitted to mention that a motion 
was made by the defendants' counsel to set 
aside the enqu^te. That point has been 
settled in the present case by the judgment 
rendered in the Practice Court, which I have 
no power to disturb, and no disposition to 
disturb, if I had the power. 

Judgment for plaintifEl 

HausseaUf ArchambatUt dc Lafontaine, for 
the plaintiff. 

PreforUaine & Co., for the defendants. 

SUPERIOR COURT. 

MoKTRBAL, April 29, 1884. 

Before Jomtson, J. 

Rha v. j^hbb. 

DiuohUion of Sale for non-payment of price 

— C. C. 1^^-— Payment by Note- 

The fact that (he buyer go(oe a note for the price 

of goodSf which note was discounted at a 

I bank by the seUer^oes not affect the right 

of the loiter to dissolve the sale when the 

note is not paid at maturity. 

! Pbr Curiam. This is a saisie conservatoire 

; of a number of pairs of boots sold by the 
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plaintiff to the defendant, and founded upon 
Art. 1543 C. C, reproducing the article of the 
old Custom of Paris; and the prayer of the 
action is to have the defendant condemned 
to restore the things, or in default pay the 
price. 

The defendant offers a confession of judg- 
ment for the price; but resists the right of 
seizure, on the ground that the goods haye 
been unpacked and mixed with his other 
merchandize ; and further he alleges that he 
gave a note for the price (which indeed is 
also aUeged in the declaration), and that such 
note having been discounted at a bank, 
though subsequently paid by the plaintiff, 
the latter is merely whrogi to the bank. 

Hiere is really not a word to be said about 
such a case as this. There is an admission 
of facts, and there is the evidence of a wit- 
ness as to the state of the goods being the 
same as when sold. The idea of the plain- 
tiff's right being limited to the extent of the 
rights of the discounter of the note is inad- 
missible. It would be of little use to mer- 
chants to have their safes full of notes, if by 
raising money on them, which they subse- 
quently had to repay, they were exposed to 
lose their recourse against purchasers of their 
wares. The judgment will be for the plain- 
tiff, maintaining the seizure and granting 
the other conclusions. 

Bu8t4xd & WkUe for the plaintiff. 

Cooke & Brooke for the defendant 

CIRCUIT COURT. 

MoNTRBAL, 30 avril 1884. 

Coram Loranohr, J. 

La Corporation de la Paroissb db la PonrrB 
Aux Trebiblbb, Appelante, v. La Cor- 
poration Du 4li^iT6 d'Hoghblaga, In- 
tim6e. 

Procldvre — Conaeil de Comti — AppeL 

Juob: 1. Que Vappd pris d la Covr de Circuit 
de la dicirion donnie par un conseil de 
comtSf relativement d son proc^s-ijerbdly fait 
ei homologui sous Vautoriti du conaeUf doit 
6tre ports contre les intSressiSy requirant td 
proch'verhal, et non contre la corporation 
de comti, d moins que le congeU n^eiU agi, 
propriomotu. 



2. Que dans Fesphx ce tout les intiressh qui 
ont signi la requite demandant Vaiiion du 
conseil, qui auraient dd itre mis en caust 
sur Vappd, et non la corporation du comti, 
qui n^aurait fait qu^exercer par son conseil 
desfonctions judiciaires, 
PbrCurl&m. Ils'agitde Tappel dHine d^ 
cision rendue par le conseil du comt6 d'Ho- 
chelaga homologuant le proc^verbal de Jos. 
Marion, 6cuier, surintendant nomm^ par 
rintim6e, pour faire droit & la requite de cer^ 
tains propri6taireB des paroisses de la Pointe 
aux Trembles et dela Rividredee Prairies, 
demandant des changements aux proc^s- 
verbaux qui relent Tentretien d'on chemin 
qui relie ces deux paroisses. La lequ^ si- 
gn6e par un grand nombre des int^iofisdi de 
ces deux locality, situto dans le m^me 
comt^, a 6t^ soumise en la mani^ie ordinaiie 
au conseil de comt§ qui a nomrn^ un officier 
pour £ure la visite des lieux, et loiwjae son 
rapport fot soumis pour homologation, les 
interess^ furent entendus oontradictoiie- 
ment. Les minutes de la stance d^montrent 
que les opposants k Thomologation 6taient 
repr^ent^ par avocat, maLs les nomsne sont 
pas donn^, et nulle opposition 6crite n*a ^ 
produite ; il en est de m^me pour lea int^ros- 
s^ favorables k Thomologation ; ila sont 
6galement repr^ntds par avocats, mais leun 
noms ne sont pas donnas. H £ant prteumer 
que se sont les requ6rants qui ont provoque 
Taction du conseil et la nonunation du sorm- 
tendant. Le conseil de oomt^ a maintenu le 

Sroo^verbal, et maintenant la oorooration 
e la Pointe aux Trembles qui se dit IMe 
par cette d^ision, en appelle et prend le href 
en son nom centre la corporation du oomt^ 
d'Hochelaga. 

L'intim6 demande par motion le lenToi de 
cet appel pour entr'autres raisons lea sui- 
vantes : 

lo. Paroe que le href n*a pas 6t6 pris entze 
les parties conoem^es au litige devant le con- 
seil de oomt6 ; 2o. Paroe que le cautionne- 
ment est insumsant 

Le premier grief^ et le plus ixxiportant est 
formula de la mamdre suivante dans la mo- 
tion : " Parce que la corporation du oomt^ 
d'Hochelaga, assign^ comme intim^ n'^ 
taitpas partie int^ress^ au proo^verbal, 
mais a agi seulement comme tribunal sta- 
tuant et adjugeant sur le m^rite du piocds- 
verbal ; qfie les int^ress^ sont les contribn- 
ables qui ont sini^ la requite demandant 
Taction du conseil, et sont les seuls qui de- 
vaient ^tre mis en cause sur le present appeJ, 
et non la corporation du comt4 qui n'aoiait 
I comme dit a-dessus, fait qu'exeroer par son 
I conseil, des fonctioDs jadiaaires.** 
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Uait dn C M. qui r^t la mati^re est Tart 
lfi6, qui d^lare qa'une copie du bref doit 
(Hre signifi^e & rintim^ ou & son procureur, 
et an jnge ou Fun des juges de paix qui out 
rendu le jugement, ou & leur greffier, ou au 
biireandu conseil s'il s'agit d'une d^^cision 
iVun conseil de comt^, ou au secretaire du 
bnreau des d^l^^, si Tappel est d'une d^i- 
bion de ce bureau. 

Uarticle se aert de la eonjoncti ve et en par- 
lant de la signification du bref, elle doit ^tre 
faite i I'intim^ et au iuge ou au conseil sui- 
vaut le cas. Quel est rintim^ dans le cas od 
com me dans Tesp^ce actuel la corporation 
n a MS ete partie au litige nominativement ? 
Evidomment celui quiaobtenu gain de cause 
devant le tribunal IjA signification du bref 
se fait au conseil comme au juge pour les fins 
de la transmission des papiers, ainsi que Tin- 
diquent suffisamment rart 1068 qui r^le le 
modeet les d^lais de cette transmission. 

Le conseil n'a rempli que des fonctions ju- 
diciaires qui n'engagent en aucune mani^re 
sa responsabilite corporative. II nefautou- 
blier que la question soumise & sa considera- 
tion, etait d'un int^r^t purement local et 
n'atfectait dans ses r^ultats que les biens 
des parties immddiatement interess^es; et 
Tintervention du conseil du comte n'est de- 
venue n^oessaire, que par le seul fait que la 
loi ne reoonnait pas a'autre tribunal que le 
Kien pour r^gler les diflferends de cette na- 
ture. Chi conceit que si le conseil du comt4 
avait ttgiproprio motu et nomm^ lui-m^me le 
vurintendant, le cas serait different, car alors 
11 serait cens^ avoir agi dans Tinter^t g^n^ral 
du comte; dans ce cas il aurait et6 la partie 
reuuerante. 

La corporation du conseil du oomte ne 
pent Doursuivre et etre poursuivie que pour 
des fins qui interessent le comte g^nerale- 
ment, et le code ne reconnalt aucun cas d*in- 
t^r^ purement local qui engage sa responsa- 
bilit^ La division des pouvoirs et des attri- 
butions des corporations locales et des corpo- 
rations de comt§, de m^me que leurs obliga- 
tions, est parfaitement d^finie par le code. 
II en est de m^me des conseils des m^mes cor- 
porations dont la juridiction pour etre con- 
currente dans certains cas, ne laisse pas ce- 
Ijondant dVtro bien distincto quand il s'agit 
d«8 int^r^ts g^n^raux du comt6 ou de ques- 
tions qui interossent des contribuables de 
dillerentos paroisses d*un m^me comte. Dans 
oe dernier cas> le conseil de comte est mis en 
requisition comme tribunal. Tel est le sens 
des art. 1063-1073. On aparu confondre le 
conseil de oomte avec la corporation m^me, 
^ <iui est une erreur, puisqne la corporation 
est sans int^rdt comme sans pouvoir sur la 
question en litige. 

Je snis done d*avis que les seuls intim^s 
sur le present appel 6taint les requ^rants qui 
out rC'Ussi & faire bomologuer le proems- 
verbal La m^me question a ^t^ jug^ dans 



oe sens par rhonorable juge Chagnon, donton 
trouvera le jugement mbor^ dans le 7e vol. 
de la Revue L^ale. 

L'honorable juge B^langer, in re CaniweU 
V. La corporation du comtS de Huntingdmiy 
rapports & la page 263 du 23e Jurist, paralt 
avoir jug^ dans le sens contraire, en d^idant 
qu'il est pas n^cessaire que le bref d'appel 
d'une decision d'un bureau de d^l^gu^s, soit 
signifi6 aux parties qui out requis le proc^s- 
verbal Le savant juge semble d'opinion qpe 
le mot intimi doit s*entendre des causes in- 
tent^es devant les juges de paix oii il jr a 
deux parties r^gulierement mises eh litige. 
Ce jugement paralt appuy6 sur une decision 
analogue qui aurait ^t6 rendue quelque temps 
auparavant par son honneur le r^crett^ juge 
Wilfrid Donon dans la cause Huoi v. La 
corporation du conUi de Chambly, Oette cause 
n'a pas ^t6 rapports, et en consultant le dos- 
sier et le jugement on s'aperjpoit quo la cita- 
tion qui en a ^t^ faite au tribunal ^tait erre- 
ur Le point avait 6t^ Boulev6, il est vrai, 
par la plaidoirie ^rite, mais il a 6t^ aban- 
donn^ & Vaudience. 

Le jugement constate que Tintim^ n'a pas 
comparu & Taudition. Les parties ^talent 
entendues sans doute pour faire infirmer la 
decision du conseil Le pr^o^dent de Huot 
est done sous les circonstances sans impor- 
tance. 

Malgr6 le respect que je professe pour I'opi- 
nion du savant juge in re CaniweU^ le ne puis 
partager sa mani6re d'interpr^ter Part 1067. 
II y a suivant Tart. 1061 appel ft la Cour de 
Circuit de tout jugement rendu devant les 
juges de paix on vertu des dispositions du 
C. M. et des decisions du conseil de comt^ 
tout proc^-verbal hoinologu^ Dans les deux 
cas le dossier doit ^tre transmis de la m^me 
mani^re ; il faut pour cela que le bref leur soit 
signifi^, et c'est tout oe que Tart 1067 qui or^ 
donne cette signification, pent avoir en vue. 
n est vrai que la procedure originaire devant 
les juges de paix est difilgrente de celle qui est 
suivie devant le conseil du comt^ Dans le 
premier cas il y a toujours deux parties au 
litige, tandis que dans le second il n*y en a 
souvent, comme dans le cas actuel, qu'une 
seule, c'estrft-dire les int^ress6s qui deman- 
dent le proc^s-verbal, — mais on ne doit pas 
oublier que le litige pent ^tre requis et con- 
tinue entre d'autres parties apres Thomolo- 
gation. Quioonque se trouve les6 par la deci- 
sion du conseil, a droit d'appef, m^me s'il 
n'etait pas partie au litige auparavant 

C'est ce qui a ^te fait dans le cas actuel 
La corporation de la Pointe aux Trembles, 
qui n'etait pas en cause comme corporation, 
intervient dans I'inter^t de ses municipos 
qu'ello croit ies6s par la decision dont est 
appel, et personno ne lui nie oe droit 

Mais il ne suit pas de U, que les v^ritables 
interesses, savoir les requ^rants qui out de- 
mande I'komologation, doivent s'eflfacer du 
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dossier pour laisser le conseil du comt^ plai; 
deren lenr lieu et place. Ce sonteux qui 
ont provoqu6 Tappel et c'est avec eux quUl 
doit dtre continue. 

L'anpelant se^plaint que Tintim^ aurait at- 
taqu6 le bref par voie de motion au lieu de le 
laire par exception & la forme. Je dois avouer 
que la procedure suivie en pareil cas, a tou- 
jours 6t6 ft ma oonnaissance la contestation 
r^guli^re; mais Tart. 1071 autorise la proce- 
dure adopts dans la pr^sente instance. 

La motion de Tintim^ est done re^li^re. 
J*ai psns^ qu'll serait peut-^tre pobsible de 
Buppleer ft rinsuffisance de la proc^ure de 
Tappelante en ordonnant que les v^ritables 
liitim^ soient mis en cause, et appuyant sur 
Particle 1071 qui semblent reconnaltre que 
Tappel en semblable matidre, n'est en r^aiit^ 
qu^un nouveau proc^, puisqu'il est loisible 
aux parties de faire entendre de nouveaux 
tSmoins. Mais d'un autre c6te la revision de 
la division du conseil devait ^tre amendee 
dans des d^lais fixes et determines par la loi. 
Ces deiais sont maintenant expires, et Von 
pent se demander si la cour a le pouvoir de 
les faire revivre pour permettre A Ja partie en 
defaut de refaire sa position. Je c^is done 
qu'il est plus sage de laisser la loi suivre son 
cours. 

La motion de Tintimee doit etre acoordee 
et le bref d'appel casse et annuie t3l que de- 
mande avec depens. 

PrifovUame d: Lafontaine^ avocats de Tap- 
pelante. 

Privost & Bastt'en, avocats de Vmtimee. 



BELTv. LAWES. 

The following summary of the Belt case 
is given in the Spectator : — 

Tlie old comment on English law, that it is 
a luxury to live under it, and a very costly 
one, is strongly illustrated by the ultimate 
result of the Belt case. The history of that 
case is, after all, both short and simpla 
Mr. C. B. Lawes, writer and sculptor, de- 
scribed Mr. R. Belt, sculptor, in print in 
words which signified that he was an artistic 
impostor, who obtained large orders for works 
the merit of which was due to other men. 
The charge would probably have been for- 
gotten by the public in a week, but Mr. Belt 
had, of course, his right of action, and appre- 
hending, as he says, that he might be profes- 
sionally ruined by quiescence, he used it 
He brought his action for libel, and after a 
huge trial, which moved the whole social 
world, the jury gave him a verdict and £5,000 
damages, the verdict carrying the unusually 



heavy costs. Outsiders would, of cooiBe, 
imagine that this was victory for Mr. Belt, 
and congratulate him on his courage, but th&t 
gentleman and his solicitoiB knew th&t there 
was another side to the matter. So heavy 
had the expenses been that Mr. Belt had 
been compelled as he says, in a letter sent 
to the journals, to accept assistance from his 
friends, and to incur liabilities to his soliciton 
apparently for money actually out of pocket, 
to an extent at this stage of tiie prcASeedir^ 
which we can only guess, but which ultimate- 
ly, Mr. Belt says, iBached nearly to the sum 
of £5,000, due to his advisers alone. When, 
therefore, during the hearing of an application 
for a new trial, the Lord Chief Justice Cole- 
ridge and two of his colleagues suggested that 
if Mr. Lawes paid £500 and costs, proceedings 
should terminate, Mr. Belt accepted that 
compromise. He would have vindicat3d him- 
self, as far as obtaining a verdict went, and he 
would have only voluntary costs to pay ; and 
like a wise man, he forced himself to be con- 
tent w'th a little, lest he should ultimately 
have nothing. Mr. Lawes, however, probably 
under an idea that public ofanion wrs with 
him, and would ultimately make itself felt, 
rejected the compromise, and brou^t a 
regular appeal, which ended in a unammocu 
decision by tares iudges that the verdict 
must be upheld, and that Mr. Lawes mnst 
pay <e5,000 dama^, and £6,000 costs. It 
was considered vain to appeal to the Lords 
against a judgment so unanimous, and ^r. 
Lawes offered a compromise. He wouM pay 
£5,000 down in fortv-eight hours, if that sum 
were accepted in full of all demands ; and if 
that were injected, he would go into the 
Bankruptcy Court Mr. Bell's soliciton 
very natiindly advised the acceptance of this 
offer ; but Mr. Belt refused, saying that the 
sum promised, though it would repay h'8 
solicitors, would not repay his fi*iends' who 
had advanced money, and that he found 
himself bound to repay them first of alL Mr. 
Lawes consequently filed his patition in 
bankruptcy, and it appears from Mr. Belt's 
published letter to his solicitors, that he fore- 
sees a necessity for the same step. ^' If," he 
says, ** my creditora elect to force me into 
bankruptcy, it will be only one more knot in 
the lash of persecution to which I have been 
subjected." In short, judging from Mr. 
Lawes' action and fix)m Mr. Belt's words, 
which he himself sends to the newspapers, 
the '^ Belt case " has ended in the pecuniary 
ruin of plaintiff and defendant and the ex- 
aspBration of the lawyers, who do not this 
time find the oyster as satisfying as usual 
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CREMATION IN ENGLAND. 

In Begina v. Pricey reported in the April 
number of the Law Journal Beports, Mr. 
Justice Stephen expreeses the opinion that 
cremation per $e is not iUegaL In a previous 
cue {WiUianu v. Williams) Mr. Jnstioe Kay, 
witbont deciding the question formally, inti- 
msted that in his opinion the practice was not 
iQgal according to the law of England. Mr. 
Jostice Stephen, whose opinion has great 
weight, after lull consideration, has arrived at 
a different conclusion. 

The Law Jcwnal (April 26, 1884,) says : 
" The drift of Mr. Justice Stephen's aigument 
may be very shortly stated. In the first place, 
be says that there is no authority for the pro- 
position contended for by the prosecution, 
which he has been able to discover after the 
ihDest examination. He admits that Courts 
have sometimes declared acts to be misde- 
meanors which have never previously been 
decided to be so, but suggests that those cases 
all ' involved great public mischief or moral 
scandal' '^ I do not think,' he adds, ' that it 
can be said that every practice which startles 
and jan upon the religious sentiments of the 
majority of the population is for that reason 
a misdemeanor at common law.' This view 
is supported by reference to the Anatomy Act, 
which appears to him to show that burial was 
not the only mode of disposing of bodies re- 
oogniaed by the Legislature. His decision, 
therefbre, ia that cremation j>tfr k is not illegal, 
and is not the subject of an indictment unless 
dcme so aa to amount to a public nuisance." 

Knee the decision of Mr. Justice Stephen 
the Cremation Society have issued the follow- 
ing conditions on which the employment of 
the Crematorium will be permitted by the 
council:— 

L An application in writins must be made 
by the ftiends or executors of the deceased— 
nnkas it has been made by the deceased 



person himself during life—stating that it 
was the wish of the deceased to be cremated 
after death. 

n. A certificate must be sent in by one 
Qualified medical man at least, who attended 
tne deceased until the time of death, unhesi- 
tatmglv stating that the cause of death was 
natural, and what that cause wasL 

III. If no medical man attended during the 
illness, an autoj^y must be made by a medi- 
cal officer appomted by the society, or no 
cremation can take place. 



LA W AND LA WYERS IN BELGIUM. 

An English lawyer contributes to the Law 
Journal (London) some notes of a recent visit 
to Belgium. He praises the advocates' cos- 
tuma ** The robes," he says, " are far supe- 
rior to our own. The gowns very neat, clean, 
and fastened in front so as to lie close to 
the neck instead of falling away from the 
shoulders in awkward slovenliness} as here; 
adorned with the pretty white ermine tufts 
instead of the ugly cowl, and covering the 
body of the advocate, like our judges' robes, 
not leaving exposed to view that remarkable 
variety of shirt front and waistcoat which 
characterize without adorning the English 
bar." 

The salaries paid to the judges are wonder- 
fully small The usual stipend is £300 a year, 
or $1500, and the highest judge in the country 
gets only £540, or less than one-half what 
our chief justices receiva 

The following passage might have been 
written of a visit to the province of Quebec : 
" The'thought occurs. As these good people 
have a Code, what do they want with volmnes 
of reports ? We had business in hand, in fact 
a commission, and some avocats of very great 
intelligence gave us plenty of law— pages and 
pages of it They were asked, ' Was there 
anything in the Code about it 7 ' Well, yes, 
two lines that perhaps had some bearing on 
it' * Where, then, does all this learning come 
from?' 'Why, from reported cases to be 
sure.' A lesson to codifiers. But, of course, 
a Code can only propound general prindples 
evolved from past experience. But legal 
decisions are evoked by the infinite variety 
of mundane circumstances, which are exactly 
what the wisest can neither foresee nor guard 
I against" 



162 



THE LEGAL NEWS. 



BUSINESS IN APPEAL. 
The actual reduction of the roll effected by 
the extra terms in Montreal is ri^ther dis- 
appointing. The May term commenced with 
78 appeal cases inscribed for hearing. In May 
of last year the number of inscriptions was 
99, while in May, 1882, the number was 95. 
The actual gain on 1882 is, therefore, only 17, 
which, it is to be feared, will be almost lost 
when the September list appears, as the pro- 
gress during the present term has been un- 
usually slow. 



THE LATE CHARLES O'CONOR. 
Charles 0*Conor, a distinguished lawyer of 
New York, died May 2, aged 80. The daily 
journals are full of eulogiums on the deceased, 
but the Albany Law Journal is less glowing. 
Our contemporary says : ** He was a man of 
strong mental endowments, and perhaps for 
many years would have been named as the 
leader of the American bar, but his career 
has been disfigured by a bad temper, cold 
manners, and some unseemly squabbles. He 
will be longest and most unpleasantly remem- 
bered for his attack on the Court of Appeals 
of this State. He was a man of great learn- 
ing, but there are a score in the country at 
present his equal He was a powerful advo- 
cate, but he cannot be ranked with such 
geniuses as Webster and Choate." 



NOTES OF GASES. 



COURT OF QUEEN'S BENCH. 

MoNTRBAL, January 23, 1884. 

DoRiON, C.J., Rajcsay, Tebsibr, Baby, J J. 

Prbnticb (deft below) Appellant, and Mao- 

DOUGALL (plff. below). Respondent. 

Partnership — Partition — Warranty, 

Art. 1507 C,C. does not apply to partition between 
copartners. Where two partners made a par- 
tition of shares forming a portion of the 
partnership property, and one t«M evicted 
from his share, the other partner %vas held 
not liable for more than the value of the 
share at the time of the partition, i. e., his 
obligation itxw merely to equalize the value 
of the portions, vjUh/ouJt a new partition. 



Ramsay, J. This is an action to account 
brought by one of the members of a partner- 
ship against his co-partner after the dissolu- 
tion of the partnership by mutual consent At 
first there appears to have been a number of 
questions at issue between the parties, bat 
the only one submitted for our consideration 
is as to the disposal of 160 shares of the SUver 
Islet Company. Apart from the Silver Islet 
transaction, the respondent admitted his ac- 
count was overdrawn by the amoiHit of 
$7,296.01. 

Before proceeding to examine into the only 
question with which we have to deal, it is 
necessary to say that by the articles of part- 
nership the appellant was to have two-thirds 
of the profits of the general brokerage busi- 
ness, and three-fourths of the profits result- 
ing from the sale of mines and mineral rights, 
and from the formation of companies in Can- 
ada, the United States and Europe. After 
some preliminary details, which are wholly 
unimportant as regards the issue before us, 
the appellant and respondent, as co-partneis, 
obtained on the 18th April, 1870, the right to 
purchase the whole property of the Montreal 
Mining Company (really the Silver Islet prop- 
erty ) for $225,000, this right to purchase being 
open till the 1st June, 1870. As the right 
to purchase for so short a time was insuffi- 
cient to allow of the negotiations contem- 
plated by Prentice in England, the firm of 
Prentice & Macdougall on the 6th May ob- 
tained from The Montreal Mining Company 
the right to an extension of time tiH the 1st 
September following, by their paying the com- 
pany $2,000, or giving an approved note 
for $2,000, to be forfeited to the company in 
case Prentice & Macdougall should fail to 
accept and pay for the property according to 
agreement In order to procure the $2,000 
necessary for this deposit Prentice turned to 
a friend in London, Mr.McEwan,and obtained 
the necessary funds from him, on the promise 
that he should share equally with Prentice & 
Macdougall in the profits of the transaction. 
The deposit was duly made, and on the 
25th May the Montreal Mining Company 
made a bond in fiavour of Prentice alone. 
When it became necessary to pay up the 
balance of the first instalment ($48,000) under 
the bond on the 1st of September, 1870, Pran- 



THE LEGAL NEWS. 



163 



tio6<& Macdougall were unable to provide 
the money, which waa furnished by one 
Sibley, of New York. In exchange for this 
Prentice conveyed to him " all and singular 
the within written bond, " that is, the bond 
from the Montreal Mining Company to Pren- 
tice, by a memorandum of sale written on a 
copy of the notarial bond by the Montreal 
^fining Company to Prentice. This memo- 
randum was extended and made more fall by 
a deed called an indenture, puiporting to be 
made on the same day between Prentice and 
Sibley. By this deed it appears that Sibley 
was to hold nine-tenths of the property in 
trust for his friends and one-tenth or 160 
shares for Prentice. By another bond of in- 
denture we learn that the persons for whom 
Sibley was acting when he treated with Pren- 
tice, besides himself were E. B. Ward, Edward 
Learned, Peleg Hall and C. A. Trowbridge. 
We also learn that Prentice was to have 
his one-tenth, that is 160 shares. These 
shares were transferred to Prentice's name, 
and he got certificates for them. This last 
indenture was executed on the 2nd Novem- 
ber, 1870- In December of that year, Mr. 
Learned wished to acquire 80 shares of the 
160 shares held by Prentice, and Prentice 
sold them to him for $9,000. In all these 
transactions it seems the promises to Mc- 
£wan were overlooked by Prentice and Mac- 
dougall, and he was getting restive under 
this neglect Prentice and Macdougall then 
agreed that Macdougall's share should be 40 
shares, and in order to put the remaining 40 
shares out of the reach of Mr. McEwan's 
htigation, the whole 80 shares were on the 
3rd March, 1871, assigned to Macdougall, on 
the understanding that 40 shares should be 
passed over into the name of Mr. Ashworth, 
in trust for Miss Auldjo, Prentice's sister-in- 
law, but really to be held for Prentice. In 1871 
Mr, McEwan brought his action in the 
United States against Prentice and Macdou- 
gall, and attached the whole 80 shares 
which had been left standing in Prentice's 
name notwithstanding the transfer. In this 
suit of McEwan, Prentice & Macdougall 
succumbed, and the whole 80 shares were 
lost save eight which McEwan abandoned 
to avoid the risk of an appeal. Now Pren- 
tice's pretention is that he owes Macdougall 



an account of the whole 160 shares, because 
although they stood in Prentice's name, 
they were undoubtedly the property of the 
firm, that is three-fourths were Prentice's 
and one-fourth Macdougall's, that by the 
transactions of the firm the whole of these 
shares were lost save the price of the 80 
sold to Learned for $9,000, and the eight 
shares given back by McEwan, and that 
Macdougall has, therefore, only a right 
to be credited for one-fourth of $9,000, 
and two shares of the eight or their value ; 
that the one-fourth of $9,000 is $2,250, 
and the value of the two shares nU, so that 
plsintifl's dibat is unfounded, and, moreover 
he is entitled to nothing, for his account is 
greatly overdrawn, and that the rdiquat is 
due by Macdougall and not to him. 

There is really little difference between the 
parties as to the main facts, and, to avoid 
length, I shall advert to the evidence where 
it is conflicting in setting out Mr. Mac- 
dougall's pretentions, which are perfectly 
clear. He contends that he was no party to 
the arrangement in London, by which Pren- 
tice promised one-half of the profits to 
McEwan ; that in reahty, he had, by special 
arrangement with Prentice, a right to half of 
the profits of this particular transaction; 
that for certain reasons of convenience the 
whole 160 shares got into Prentice's name ; 
that Prentice sold 80 shares, his own half, 
for an inadequate price, namely for $9,000 ; 
that subsequently Macdougall agreed to 
take 40 shares to terminate a suit between 
him and Prentice ; that Prentice agreed to 
take the 80 shares he had sold to his own 
account, and that he had given Macdougall, 
by a deed of sale implying warranty, for his 
share, a certain forty shares, of which Mac- 
dougall had been deprived by the fault of 
Prentice. Consequently he concludes that 
Prentice is his garant for these forty shares, 
and that he should, therefore, give him over 
the eight shares returned by McEwan and 
pay him for thirty-two or pay him for the 
whole forty shares. The court below adopted 
respondent's view and decided that appellant 
owed respondent forty shares or the value, 
fixed at $80,000, less the reliquat de compte, 
which, apart from this matter, is in favour 
of the defendant to the amount of $16,188.51; 
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leaving a balance due by the appellant to 
respondent of 163,811.49, to which he is con- 
demned unless he gives the respondent forty 
shares within fifteen days. 

It is manifest that whatever view may be 
taken of this case the judgment is exagger- 
ated. If appellant is garant of respondent 
for the forty shares transferred to him by 
Prentice, the least we can say is that Mac- 
dougall is garant in the measure of his 
interest of the other forty shares sold by 
Prentice to Macdongall for the account of 
Miss Auldjo. But in truth the deed of the 
3rd March is not a warranty deed in the sense 
of the respondent's pretention, or a deed of 
sala It is an assignment of all Prentice's 
rights in the forty shares, and it is made with 
special reference to McEwan's claim for 
which Macdougall undertakes to guarantee 
Prentice proportionally. This wiU appear 
by a letter of guarantee from Macdougall to 
IVentice, of the same date, which is in these 
words: — 

"68 Wall Street, New York, 3rd March, 
1871, Edward A. Prentice, Esquire. 

"Dbab Sir,— In consideration of your 
assignment to me this day of your remaining 
interest in the property formerly belonging 
to the Montreal Mining Ca, and now heki 
by Alex. H. Sibley and other trustees, I here- 
by agree that any interest therein to the 
extent of one-half of that conveyed by the 
said assignment, or one-fortieth of the whole 
interest originally held by you, shall be liable 
in said proportion for any damages which 
may result to you by reason of any suit which 
Mr. Alex. McEwan, of London, England, 
may institute against you for failure to secure 
^i< irUerett, or any expenses which have been 
already incurred in the negotiation of the 
sale of the property by you. 

" Yours truly, 
"(Signed,) H. T. Macdougall." 

It is strange, after reciting this letter 
textually, to find respondent saying in his 
&ctum, "This letter was given without 
consideration, at a time when plaintiff knew 
nothing whatever of McEwan's claim.'' Mr. 
Macdougall may not have known the full 
extent of the firm's liability to McEwan, but 
it is evident by this very letter that he 
knew there was something, and it is difficult 



to believe from his correspondenoe with 
Prentice in 1870 that he did not know from 
the beginning that Prentioe was getting 
financial assistance in the matter, which had 
to be paid somehow. Again, if taken with 
the articles of partnership it would seem, 
that the assignment was simply a mode cf 
giving Macdougall his proportion of the 
160 shares. As the learned counsel for the 
respondent has pointedly referred to Ait 
1607, 1 shall endeavour to put the aignment 
technically. Portage is not venie. It is 
determinative of the right of property and 
not translative. " Pareillement, loisqne 
plusieurs personnes ont 6t6 conjointement 
l^gataires d'un heritage, ou lorsqu'eUes Font 
achet6 en oommun, et que par la suite eOes 
le partagent, chacun est oens6 avoir 6t£ seal 
Iggataire ou seul acheteur de ce qui est tomb^ 
dans son lot, et n'avoir M l^gataire ni 
acheteur de rien de oe qui est tomb^ dans 
les autree lots." "Oela a lieu quoiqne la 
partage ait 6t^ fait avec retonr en deniers 
ou en renta ♦ ♦ ♦ "H est Evident, 
suivant ces prindpes que le partage est un 
acte qui n'a aucun raj^xnrt avec le oontrat 
d'^hange, et encore moins avec le contzat de 
vente, soit qu'il soit fait sans retonr, sott avec 
retour en deniers ; car, suivant oes princtpeB, 
le partage n'est point un titre d'aoqnisitiaD; 
je n'acquiers proprement rien par le partage 
que je fkis avec mes oohdritiers on antres 
copropri^taires ; et tout TefiEet du partage se 
reduit k rendre d^termin^ & de oertaines 
choees le droit que j'avais, qui ^tait anpara- 
vant ind^termin4" Pothier, vente, Na 63a 
Laurent tries to show that this opinion of 
Pothier is erroneous, and'thatit is not in 
accordance with Roman law. He has fx 
him the great name of Dumoulin, but I think 
he is unsuccessful He goes back to the 
feudal law and contends that it was declared 
by the lawyers, who were hostile to mutation 
fines, that partage was not iquiq)cUent d wnte, 
in Older to avoid the payment of fines. (X. 
Na 896.) This is not a very satisfactory mode 
of reasoning, and he admits the C N. has 
adopted Pothier's view (Art 833), but he says 
that by the use of the word ''oma^" the 
article indicates a fiction. So it does, but the 
fiction is not that partage is not sale. Evi- 
dently it cannot be confounded with either. 
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It iroQ\d l)e a fiction to say it was either 
ft file or exchange. 

Bat leaving these theoretical discusBions, 
let m look at the reason of the thing, as 
applied to the case hefore as. The tacit 
wananty of our law is the warranty by the 
vendor de 9e$faMte9 etpromenes. This warranty 
never exceeds the natare of the thing, a 
doctrine decided formally by this Court in 
the case of Dupt^ d: Dueondu, recently con- 
finned in the Privy Coancil,* and not, Ibe- 
fieve questioned in the Supreme Court Now 
what were the /site et promesses of Prentice ? 
He was making over to Maodougall his share 
of co-partnership property, which stood in 
FkBntice's name for the benefit of the part- 
ners. Prentice was, therefore, acting as the 
agent of the partnership, the thing was lost 
by a partnership obligation, and, therefore, 
Maodougall was his own garanL " Uobliga- 
tioodegarantie est indivisible.'' (24 Laurent 
213L) But even if it were to be treated as 
a sale, it must be remembered that there 
is an exception to garantie even in sale, vi&^ 
where the purchaser knew the danger of 
evicti<»L Maodougall is presumed to have 
known his danger, for he was evicted for a 
partnership debt He is therefore only en- 
titled to what he paid for the thing— 24 
Lanrant, p. 259, and Pothier, Vente Na 187. 
Now what did Maodougall pay for his 40 
shares ? Evidently his interest in the 160 
shares. One-half of that is swept away by 
a partnership liability, so that his share was 
leaUy 20 out of the 80 remaining. But here 
respondent raises another difficulty. He 
claims that he is entitled to stock, and that 
if that cannot be given to him he is entitled to 
its equivalent as damages, which are to be 
▼ahied at the time of the eviction, and he 
cites Tropbng, Vente Na 506. This authority 
does not apply to the case of a purchaser who 
knows the cause of his eviction. *' Si Tache- 
teor, qui a achet^ avec cette oonnaissance 
sooflke de cette Eviction quelque chose au 
delA du prix qu'U a pay^, il doit se I'imputer, 
pniaqae c'est une Eviction ii laquelle il devait 
a'attendre ; ce n'est pas le vendeur qui Ta 
induit en erreur," Pothier, vente, 187. Here 
is bow lanrent states the principle of Pothier; 
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''Bes que I'acheteur coimaissait lors du 
contrat, la cause pour laquelle il a ^t6 6vino^, 
il renonce au droit de r^clamer la reparation 
d'un dommage qu*il doit s'imputer ft lui- 
m6ma Sur ce point tout le monde est 
d'aooord."— (24, 261.) And he cites Aubry 
et Bau and Dalloz. 

It is, however, the principles of parta^ and 
not of sale we have to examine. In the old 
law it was for a time held that where in a 
portage the party taking the share knew of 
thq cause of eviction, he had no daim at alL 
The principle seems to be this, that the con- 
tract is so far aUatoire. This doctrine appears 
to have been abandoned on the ground of 
equity. Pothier, Vente, Na 188. But to 
what is the e<hpartagearU obliged? There 
has been a greatly contested question as to 
whether the eviction, at all events of a great 
pgrtion of the share of one of the co^Hsrta- 
geanti, was a cause of rescission of the 
portage. Dumoulin first thought it was, but 
later he abandoned this opinion on the ground 
of convenience, and the better opinion seems 
to be that the obligation is to equalise the 
shares without a new portage. Therefore 
Prentice has only to account for the value 
of what he got at the partage. That was un- 
questionably $9,000. It is therefore a fourth 
of 99,000 he hag to return. 

But how are we to deal with the eight 
shares? This is the only part of the case 
which has given us any real difficulty as to 
the principles involved, and although a 
matter of small importance pecuniarily, it is 
not easily disposed of. As we have seen, as 
a rule of convenience rather than of strict 
right, the partage once carried out, is not set 
aside for eviction, even of the whole of the 
share of a copartageanL All the latter's 
rights consist in a demand to oblige his cO' 
partagearU to equalisEo the shares — that is, to 
a money indemnity. The eight shares aban- 
doned by McEwen formed part of those 
assigned to Maodougall, one-half for his own 
benefit, and one-half for the benefit of Pren- 
tice; therefore, four should go to Prentice 
and four to Maodougall, then their value 
should be taken, and three-fourths of it 
should go to Prentice and one-fourth to 
Maodougall, precisely as we divide the $9000. 
But it is very difficult to fix the value of 
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these shares, which have heen sequestrated 
daring all these years, without doing injustice 
to one or other of the parties ; we there- 
fore say this, the rule which has been adop- 
ted from convenience does not apply here. 
These eight shares have never really been 
mixed up with the property of either party ; 
but, by the operation of the sequestratioui 
they have remained to be dealt with in the 
same condition as at the time of the pariage, 
and therefore they should be divided in 
the same manner they ought to have been 
divided by the partage, that is, six should 
go to the appellant and two to the respondent- 

The judgment, therefore, will be reversed, 
with costs, for respondent's dibat de compte is 
unfounded, and it appears he has overdrawn 
his account to a much greater amount than 
anything coming to him from the $9000. 

The following is the judgment of the 
Court:— 

" The Court, etc 

" Considering that by an Acte passed before 
Griffin, notary public, on the 19th of March, 
1869, the appellant and respondent declared 
to have formed a partnership as brokers, be- 
ginning from the 24th of February, 1869, 
including the negotiation of loans and other 
monied transactions, as well as the purchase 
and sale of mines, and the formation of com- 
panies; the profits in the ordinary trans- 
actions, as brokers, to be divided in the pro- 
portion of two-thirds for the respondent and 
one-third for the appellant,and those resulting 
from the sale of mines or mineral interests 
and from the formation of companies, to be 
divided in the proportion of three-fourths for 
the appellant and one-fourth for the respon- 
dent, which co-partnership was dissolved on 
the 2nd of November, 1871; 

" And considering that during the existence 
of the said co-partnership, the appellant, with 
the aid of one Alexander McEwan, obtained 
in his own name but for the benefit of the 
co-partnership, a promise of sale of the 
franchise and mining rights of " The Mont- 
real Mining Company," it being understood 
that the said Alexander McEwan should 
have one-half of the profits to be derived 
from said transaction : 

" And considering that on or about the 2nd 
day of September, 1870, the appellant trans- 



ferred his rights in the said " The Montreal 
Mining Company " to Alexander H. Sibley* 
acting for himself as well as for others his 
associates ; 

'' And considering that the profits realized 
by the said sale consisted in 160 parts of 
1600 parts or shares in the Association 
termed " The Canada Lands Purchase Trust"; 

"And considering that in or about the 
month of December, 1870, the appellant sold 
80 of the 160 parts or shares by him obtained 
in the said " Canada Lands Purchase Trust" 
for the sum of $9,000, and that on the 21st 
day of February, 1871, the respondent insti- 
tuted an action against the appellant in tfad 
Supreme Court, New York, by which he 
alleged that appellant had realized $22^00 
of profits by the said negotiation and sale of 
mining lands, and claimed that the appellant 
be condemned to pay him the sum of $11;250 
as his share of said profits ; 

•* And considering that with a view to settle 
their difficulties with regard to said transac- 
tion and suit, the said appellant on the 3rd 
day of March, 1871, agreed to transfer and did 
transfer unto the respondent the 80 parts or 
shares remaining out of the 160 parts or 
shares in the ** Canada Land Purchase Tmst,'' 
which he had obtained by the transfer of 
said mining lands and rights, 40 parts or 
shares out of the 80 the said respondent 
agreed to transfer unto Miss Auldjo, the 
remaining 40 parts being in fiill for his pro- 
portion of the profits derived from said 
transaction ; 

'' And considering that at the time of the 
said transfer of the said 80 parts in the 
Canada Lands Purchase Trust by the appell- 
ant to the respondent, the said respondent 
agreed, by a letter dated the 3rd day of 
March, 1871, that the said 40 parts or shares 
so transferred to him for his share of profits 
in said transaction, should be liable in the 
same proportion to the whole of the parts or 
shares originally held by the appellant in 
the said company for any damage which 
might result to the appellant by reason of any 
suit which the said Alexander McEwan 
might institute against him for fJEuluie to 
secure his interest, or any expenses incurred 
in the negotiations of the sale of the property ; 

" And considering that the said transfer of 
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the 3rd of March, 1871, was not only made 
to secure to the respondent his share of the 
profits arising out of the said mining trans- 
actions, but also to meet the contingent event 
of the claim of the said Alexander McEwan 
to the ownership of the said 80 shares, and 
that in consequence of the judgment herein- 
after mentioned, declaring the said Alexander 
McEwen owner of the said 80 shares, the 
said transfer became inoperative ; 

''And considering that before the said 
transfer was duly completed and registered 
in the books of the Trust, the said Alexander 
McEwen claimed before the New York 
Supreme Court, as his share in the profits in 
the said transaction, the 80 shares or parts 
in the said Canada Land Purchase Trust so 
transferred by the appellant to the respon- 
dent, which 80 shares by a decree of the said 
Sopreme Court of the 9th of December, 1871, 
were adjudged to be the property of the said 
Alexander McEwen ; 

"And considering that subsequently the 
said Alexander McEwen, by compromise, 
agreed to transfer and did re-convey eight of 
the said 80 parts in the said Trust, to Walter 
Shanly and James D. Crawford, trustees 
appointed by the appellant and the respon- 
dent, to hold the said eight shares on their 
behalf until an adjustment of their claims 
had taken place, the said Trust being now 
represented by 288 shares of the nominal 
value $100 each in the Silver Mining Com- 
pany of Silver Islet and eight shares of The 
Ontario Mineral Lands Company ; 

" And considering that through the adjust- 
ment in the present case of the accounts of 
the afiairs of the said co-partnership, exclu- 
feive of the r^hts which the said parties may 
have against each other with regard to the 
said mining rights, there is now due to the 
appellant by the respondent a sum of 
$1B;L85^1, as mentioned in the judgment 
rendered by the Court below ; 

•* And considering that through the claim 
of the said Alexander McEwen the said 
respondent has been deprived of the whole 
of the 40 shares allotted and transferred to 
him as his share of the profits in the said 
transaction ; 

'*And considering that he is entitled to 
claim his proportion of one-fourth of the sum 



of $9,000, for which the said respondent has 
sold 80 of the said 160 shares or parts in the 
said Canada Land Purchase Trust or $2,250 
currency, with interest on the said sum from 
the 30th December, 1870, date of the sale by 
the respondent of said mining rights, and 
also his one-fourth part of the said eight 
shares or parts in the said company now 
represented by the 288 shares of the nominal 
vaJue of $100 each in the Silver Mining Com- 
pany of Silver Islet and eight shares of The 
Ontario Mineral Lands Company ; 

"And considering that the said sum of 
$2,250, and interest as aforesaid, are more 
than compensated by the sum of $16,188.51, 
which is du6 and owing by the respondent 
to the appellant according to the adjustment 
of accounts as made in and by the judgment 
appealed fix)m, to wit, the judgment rendered 
on the 31st of March, 1881, by the Superior 
Court sitting at Montreal, and that there is 
error in the said judgment of the 31st March, 
1881; 

" This Court doth reverse the said judgment 
of the 31st March, 1881 ; and proceeding to 
render the judgment which the said Superior 
Court should have rendered, doth adjudge 
and order that the said eight shares in the 
said Canada Land Purchase Trust, in the 
hands and possession of the said Walter 
Shanly and Jas. D. Crawford, in trust, which 
shares are now represented by 288 shares 
of the nominal value of $100 each in the 
Silver Mining Company of Silver Islet and 
eight shares in The Ontario Mineral Lands 
Company, so that six of the said eight shares 
of the Canada Land Purchase Trust or 
216 shares in the Silver Mining Company of 
Silver Islet, and six of the eight shares in 
the Ontario Mineral Lands Company, shall 
belong to the said appellant, and two of the 
said 8 shares of £he said Canada Land 
Purchase Trust, or 72 of the said 288 
shares in the Silver Mining Company of 
Silver Islet and two of the eight shares 
of the Ontario Mineral Lands Company 
shall belong to the said respondent, as 
their respective shares in the said partnership 
property, and the said i)artie8 are hereby 
ordered to make to each other within one 
month from the date of this judgment a 
regular transfer of their respective shares in 
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the said mining stock, and to grant the 
necessary discharge for the same to the said 
tmstees, and in default of doing so within 
the said delay, this judgment shall be held to 
be in lieu and place of a regular transfer by 
the parties to each other of the said shares 
in Ihe said respective proportions, and to be 
held as a good and valid discharge to the 
said trustees for the said shares ; it being 
ordered that any profits derived from the 
said shares now due, or which may have 
been received by the said trustees, shall be 
accounted for and paid to the said parties in 
the above proportions; 

"And the Court doth dismiss the other 
conclusions of the action of the respondent, 
each party paying his own costs in the Court 
below, and doth condemn the resi^ndent to 
pay the costs on the present appeal : reserv- 
ing to the i4>pellant his recourse for any 
balance which may be due him by the 
respondent" 

Judgment reversed. 

JR. A, Bamsay for appellant 
& Bethune^ Q.C., counseL 
Duhlop & Lyman for respondent 
JR. Lafiamme, Q.C, counseL 



COUET OF QUEEN'S BENCH. 

MoNTRBAL, May 21, 1884. 

DoRioN, C.J., Ramsay, Cboss, Tbssibb and 
Baby, JJ. 

SuNDBBRo, appellant, and Wildbb, respondent 

Procedvre^Correctum of dericai error in regiih 
ter of judgments. 

DoKioN, C J. In this case the respondent 
moves that the record be sent back to the Court 
below, for the purpose of having an error in 
the copy of judgment corrected. It appears 
that the draft of judgment as prepared by the 
Judge who rendered judgment is correct; but 
in the registration a clerical error has 
occurred, by which a wrong number is given 
in the description of certain land. The judg. 
ment as it is registered is not the judgment 
rendered by the Court There are English 
precedents which show that the Courts go 
very far in permitting the rectification of such 



errors. But it is evident that this Gooit 
sitting in Appeal has no authority to interfere. 
The error must be corrected by the Oooit 
below. It is not necessary at present to send 
back the record. The Court below has power 
to correct the error in the registration, and 
when that is eflfocted, a correct copy may 
probably be produced here, and admitted in 
the place of the copy which ocMitains the 
error of description. <^The motion to send 
back the record, in order to have the error 
corrected, is therefore rejected for the present 

Ramsay, J., concurred, on the ground that 
there is no doubt that a purely claries] 
error, whether by Judge or the Clerk of the 
Court, can be rectified. His Honour added 
that this was one of those matters which 
membeiB of the bar ought to settle among 
themselves. 

Motion rejected. 

Oughtred for respondent moving. 

Brown, Q.C., contra. 



GENEBAL NOTES. 

Thk N. T. Oodi.— The New York lesiitotne hu 
poBtponed the qnettion of oodilieation in that Sute for 
the praient, by pafring a bill for the appmntmeBt of % 
oommuaion to rerise the draft oode, and report u to 
amendmenta whioh may be deemed neoewaiy. 



SOUOITORS Ain> fHKB O06T8.— At tfao littlnti M i 
of the Qneen'a Benoh DiTision of the Hicfa Coartof 
Justice on Thnrsday* llr. Joatiee Denman, Mr. Joitiee 
Manisty. and Mr. Jnitiee Watkin Willianu . had befon 
them an application in the eaae of the Lomdo% SeattiA 
BwldAno Sooi^ t. CkarUv cf oL which railed an im- 
portant question as to the eosti which a aoliextor who 
appeara in person may reeorer asainst a defeated 
opponent. The plaintifia had brooiht an aetioB asaiaflt 
the defendanta, who appeared in person and aeted as 
their own aolicitora, rseor e red jndcment and eoau 
acainst the plaintUb. Upon taxation of their biU the 
question arose whether they oonld claim remoncntioa 
for their professional serriees to themsetrea aa the 
def endanta' solicitors, or whether they were not in the 
same position as any other litifant in person* aadaa 
such only entitled to recoTcr costs oat of pocket ac- 
tually paid, and not any sum for remuneration lor time 
and labour, or what are tenned profit costs* The 
Master decided to allow the defendants' costs aa aolio- 
tors, and the Judce in Chambers referred the matter 
to the court. The court now held that, althoo^ there 
was a difference of opinion, the preponderaaoe was in 
f aTour of allowing these costs, the opinion of so gnet 
an authority as the late Lord Justice Lash beinr ebo 
in f ayour of a solicitor beins allowed to reeorer then. 
Thus, upon all grounds, the decision of the Master 
must be upheld. 
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HODOE V. THE QUEEN,, 

In reporting the case of Hodge v. 7^ Qu^«n 
(7 L. N. 18), the Criminal Law Magazine, 
for May, adds a note by Dr. Frands Wharton, 
a well-kDown anthor. It will be observed that 
Mr. Wharton takes substantially the same 
view of the question of imprisonment as was 
aet forth in the article of " R." which appear- 
ed in this journal (7 L^ N. 49). The following 
is the note in question : — 

The position taken in the opinion of the 
Privy Council, as above reported, that the 
power to impose imprisonment, when given 
in a legislative enactment, implies, in coun- 
tries subject to the English common law, a 
power to impose compulsory hard labor is 
one of great importance. Not only does it 
involve interesting questions of constitution- 
al and statutory construction in its largest 
sense, but it applies to all cases of 
powers to inflict punishment, whether such 
powers are contained in provincial or 
state constitntions, or in statutes regulating 
the action of the Courts in the distribution of 
penal justice, or in the charters of munici- 
pal corporations. I cannot bring myself to 
think that the decision of the Privy Council, 
as above given, is right ; and I have the less 
reluctance in expressing this opinion from 
the fact that the question, as stated by the 
Court, ** was not raised on the rule niti for the 
miiorariy^ and is not to be "found amongst 
the reasons against the appeal in the appel- 
late court in Ontaria" 

1. Unless the power claimed to be exercised 
is either included from the nature of things, 
in that imparted, or has been held by settled 
judicial precedent to be so included, it would 
be excluded by force of the familiar rule that 
statutes imposing restrictions or penalties are 
not to be construed to authorize any restric- 
tion or penalty beyond those specifically 
designated. 



2. The careful specification -of modes of 
punishment in the section before us tends to 
show that each particular term was used in 
a strictly technical sense. That particular 
specifications work a contraction of the sense 
of the specifications within the technical 
limits, has been often determined. A 
statute, for instance, making it penal mali- 
ciously to injure " horses," might, if the term 
stood by itself, include the malicious injury 
of geldings. If, however, the statute should 
enumerate the objects of protection as 
" horses, mares and colts," this very specifi- 
cation would be regarded as an exclusion of 
all objects which, on a more general inter- 
pretation of the word, might be regarded as 
included under the term " horse." It is by 
the application of this principle that the 
common law ofSdnce of malicious mischief 
has assumed proportions in most jurisdic- 
tions in the United States so much greater 
than those to which it has been restricted in 
England. In England, a series of statutes 
have been adopted imposing severe penal- 
ties on the malicious destruction of particu- 
lar articles of property, e, g,, machinery of 
certain specified classes. It has been, con- 
sequently, not illogically held by the Eng- 
lish Courts that this specification is more or 
less an exclusion ; and that parliament, by 
the enactment of these statutes, is to be 
understood as saying, " No other kind of 
malicious mischief is to be punished than 
those specified." It is hard to see why the 
enumeration, in the statute before us, of 
three kinds of punishment, "fine," " penalty" 
and "imprisonment," should not have a 
similar operation. Each of these terms has 
its particular technical meaning. A " fine'* 
is a compulsory payment of money. A 
"penalty" indicates not only this, but the 
compulsory return of articles stolen. The 
very enumeration of " fine" and " penalty," 
as distinguished from "imprisonment," 
shows that " imprisonment " is not to be so 
construed as to include either "fine" or 
" penalty" ; and if it does not include either 
" fine" or " penalty," it is hard to see how it 
can include any other penal discipline than 
that which the term " imprisonment" speci- 
fically imports. It is on this principle that 
the judicial application of the limitations in 
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the constitution of the United States rests. 
Had that constitution, after giving to Con- 
gress legislative functions, stopped, then 
Congress would have been as absolute as 
parliament But the constitution goes on to 
enumerate the legislative powers given to 
Congress, e, g., to coin money, to provide for 
an army and navy ; and even the most 
latitudinarian expositors of the constitution 
agree that this enumeration restricts the 
legislative power of Congress to the exercise 
of these delegated functions. 

3. It remains, then, to consider how far 
the power to impose hard labor is included 
in the power to impose imprisonment, 
limited as the latter is from its being made 
distinguishable, in the statute, from the 
power to fine and the power to impose 
a penalty. And the first remark to be 
made is, that hard labor is not a punishment 
inflicted at common law as a concomitant to 
imprisonment The records of the English 
criminal courts will be searched in vain for 
any instance of this cumulation ; and the his- 
tories of the times, whether coming to us in 
the guise of annals or of fiction, show that the 
EngUih prisons werefiu* from being tenanted 
by persons forced to " hard hibor." It was only 
by force of specific statutes that the " work- 
house " was established as a method of em- 
ploying certain classes of convicts ; nor was 
" hard labor," as a concomitant of " impri- 
sonment," introduced in England until the 
statutes establishing penal servitude. There 
was no law until that period authorizing it, 
and the judges were precluded from imposing 
it by the chiuse in the bill of rights (1 W. & 
M., sess. 2, c. 2, preamble,) forbidding the in- 
fliction of "illegal and cruel punishments." 
Hard labor cannot be spoken of as cruel, but, 
in view of the flact that it was unknown as 
a common law punishment, it must be re- 
garded in England as " illegal " until author^ 
ized by act of parliament" 

Mr. Wharton concludes by referring to the 
rulings of the courts in the United States. 
This portion of the article we hold over for 
the present 
SPONOZNO ON PROFESSIONAL MEN. 

In an amusing little book published not 
long ago, " John Bull et son He," the English 
solicitors biU of costs comet in for its share 



of satire. The following little bill is printed 
as a sample : — 

*' To reoeiving a letter from yoa and reading it Z. 6. 

To writing the answer 3. 6. 

To hiring a oab • 5.0. 

To thinktDg of yonr affair in the cab. 3. 6. 

ToliMening to your remarks S.6. 

To answering them 3.6. 

To meeting your father-in-law and speaking 
to him or yonr affair 3^6. 

This is a long way behind many of the oM 
stories of solicitors' bills, with which onr 
readers are no doubt familiar. One of these 
runs somawhat in this way : A person with 
a lawsuit on hand was bathing in the sea at 
Brighton, when he observed the bead of his 
solicitor rise above the water. lie imme- 
diately hailed him with the inquiry, " Mr. 
Jones, how is my case getting on T 
" Famously," cried Mr. Jones, who imme- 
diately dived out of sight, and put an end to 
the consultation. At a later date the client 
read in his bill of costs the following item :— 

B.d. 
To conferring with you at the sea-«ide as to 
your oa^e S. 6. 

But however much amusement may be ex- 
tracted from such anecdotes (and lawyers are 
usually most prodigal in using them), it is 
well known that professional gentlemen have 
more or less to protect themselves againit 
those who would use their brains and experi- 
ence without any acknowledgment Some of 
the daily journals have been inclined to gibe 
at the case of Cooke v. Penfoldy which is noted 
in the present issua It seems to us that these 
writers are geese, and that they are simply 
producing the tiffiemeni which comes most 
natural to them. What are the facts ? Mr. ^a- 
fold, a rural gentleman, had been appointed 
trustee to an estate. He was in doubt as to 
the legal form of conveyance, and he set out 
to town for advice. He meets Mr. Brooke in a 
railway car. He knows him to be a lawyer, 
and he submits the difficulty to him, and ob- 
tains a reply. Mr. Brooke gives an opinion for 
which Mr. Penfold would no doubt quote him 
as the authority, and if it were incorrect, Mr. 
Brooke's reputation would, doubtless, suffsr. 
What was the upshot ? The firm of Cooke <& 
Brooke, to which Mr. Brooke belongs, a firm, 
by the way, practising at Montreal, sent in to 
Mr. Psenfold the very moderate memorandum 
of charge of $3 for professional advice. Mr. 
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Ponlbld is horro]>«tricken atthepresamption 
of a lawyer, who makes his bread by profes- 
sional work, charging for an opinion given in 
s railway car, and engages other counsel to 
oontrst the claim. There was inoontestably a 
eervioe rendered and the right to recover for 
that service was equally incontestable. The 
individual concerned must be the judge of the 
propriety of bringing the action. Probably 
nine oat often would have dismissed the mat- 
ter from their thoughts, when payment was 
objected to, or would have sent Mr. Penfold a 
receipted aoooont, and have left him to do as 
be thought proper. But an action being 
brought, the Judge was guided by his sense 
of right, and gave judgment for the amount of 
the account, Mr. Brooke waiving his claim to 
vests of suit The incident is useful in putting 
a check upon the tendency to '*dead-head " at 
the expense of the profession. If people sup- 
pose that they can save their dollars by get- 
ting opinions on a railway car or across a 
hotel table, there will always be some mean 
enough to resort to the artifice. 



HOTES OF CASES. 

SUPERIOR (X)URT. 

MoNTRBAL, May 23, 1884. 
Before Jbttb, J. 
Lajcbb es quaL v. Thb North British <Sc 

MSKANTILB FiRB & LiFB InSURANCB Co. 

Powers of Local Legidature — Taxatum of In- 
mtfance Companies— Ab Vici., ch. 22. 

1. TV Queen, a$ the wvereign authority Jorme an 

oaenHalpari of the legidatures created by 
the B. N. A. Act for the government of the 
Provincee, and the Act 45 VicL ch. 22 (Q.) 
iea$ validly passed in the name of Her 
Mi^sty. 

2. The tax imposed on corporations by the said 

Act is a direct tax, and within the functions 
of the local legidature. 
Z. The distribution or apportionment of taxcUion 
among the various dasses of citizens is a 
mailer for the legislatwre alone to determine. 
Ibe jodgment fully explains the grounds 
of thededaion:— 
** La ooor, etc. 

*^ AttBoda que par Facte de la legislature 
ptoviadale de Quebec, 45 Vict ch. 22, inti> | 



tul^: 'Acte pour imposer oertaines taxes 
directes sur oertaines corporations oommer- 
ciales/ il a ^t^ d^r^t^ que toute compagnie 
d'assurance acoeptant des risques et faisant 
des affaires d'assurance, en cette province, 
paierait annuellement, pour une seule bran- 
che d'afiaires, une somme de $400, pour toute 
branche additionnelle d'affaires, une somme 
de $50, et pour chaque bureau, & Montr^ 
ou & Quebec, une somme de $100 ; que ces 
diverges sommes seraient payables le ler 
jour juridique de juillet chaque ann^, & Tlns- 
pecteur des Licences du district de revenu 
od la compagnie aurait son bureau ; 

" Attendu que la d^enderesse est une com- 
pagnie d'assu ranee ayant un bureau en la cit6 
de Montr^, et qu'elle y fait des afifaires sur 
la vie et centre le feu ; en sorte qu'elle est 
passible des diverses sommes sus-mention- 
n^es s'^levant k la somme totale de $550, 
que le demandeur ^ quality lui r^lame 
comme ^tant due et payable depuis le 3 juil- 
let 1882 ; 

" Attendu que la d^enderesse plaide & 
cette demande par deux exceptions, disant : 

la Que la loi invoqu^ n'a aucune exis- 
tence l^ale, attendu qu'elle a ^t^ irr^ulidre- 
ment pass^ au nom de Sa Majesty qui ne 
fiait pas partie de la l^islature provindale et 
n'a aucun pouvoir l^islatif en cette province ; 

2o. Que si cette loi a une existence quel- 
conque elle est dans tons les cas inconstitu- 
tionnelle et ne peut afiecter la d^enderesse ; 

(a) Parceque cette compagnie n'a pas ^t^ 
cr^^ par la l^slature provinciale, et qu'elle 
est duement lioenci^e par le pouvoir figd^ral, 
pour exercer ses droits ; 

(e) Parceque la taxe r^lam^ n'est pas 
une taxe directe ; 

({) Parceque cette taxe n'est impost 
que sur certaines classes de la population ; 
qu'elle ne fhippe que les corporations com- 
merciales et non les biens ; et qu'elle ne 
tombe dans aucune des eateries d'imp6ts 
que la l^islature a le droit de d^r^ter ; 

(o) Parceque cette taxe constitue une r^le- 
mentation du commerce ; * 

(u) Enfin parceque cette taxe est de la na- 
ture d'une licence. 

'' Consid^rant que Sa Majesty, personnifi- 
cation de I'autorit^ souveraine dans toutes 
les provinces de I'Empire, fait essentielle* 
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ment partie des diverses l^slatures cr^^es 
pour le gouvemement particulier de ces pro- 
vinces et que les Lieut-gouvemeurs n'y sont 
que ses repr^sentanto ; 

*' Consid^rant en cons^uenoe que la loi 
invoqu^e a ^t^ valablement pass^ au nom 
de Sa Majett^ ; 

" Consid^rant que toute personne on cor- 
poration priv^y jouissant de droits quelcon- 
ques dans les limites de la province, y est 
n^cessairement soumise au contr61e de la 
legislature de cette province et aux obliga- 
tions qu'elle peut imposer pour la contribu- 
tion de chacun aux charges publiques ; et 
qu'aucune licence du pouvoir £6d6ral ne sau- 
rait soustraire la d^fenderesse & ces obli- 
gations ; 

'' Consid^rant que la taxe r^am^ frappe 
les corporations impos4es directement et sans 
interm^aire entre elles et le fisc, oe qui est 
le caract^re essentiel et principal de riinp6t 
direct; 

'' Consid^rant que la repartition de rimp6t 
sur les diverses classes de citoyensnesaundt 
etre mise en question devant les tribunaux, 
la legislature etant seul juge de Topportunite 
de la repartition par elle adoptee ; 

" Considerant que rien dansTacte constitu- 
tionnel de 1867 n'enl^ve aux legislatures pro- 
vinciales le pouvoir de taxer les corporations 
commerciales ou autres, et que la taxe im- 
posee dans Tespece, qui est de la nature d'un 
droit de patente exige & raison de Texercice 
d'une profession ou d'un negooe, est essen- 
tiellement dans les attributions de Tautorite 
legislative provinciale; 

" Considerant que la taxe redamee ne oon- 
stitue pas une reglementation du commerce 
dans le sens de Tart 91 du statut imperial 
de 1867 ; 

" Considerant en consequence que les ex- 
ceptions et defenses de la defenderesse sont 
mal fondees ; 

" Les renvoie et condamne la dite defen- 
deresse & payer au demandeur ds qual. la dite 
somme de $550 courant avec interet du 3 
juiUet 1882, et les depens distraits/' etc. 

Judgment for the plaintiff 

LacoBte, Olobensky, BxsaUUm d: Bro8$eau,for 
plaintiff. 
Kerr A Carter^ for defendant 



SUPERIOR COURT. 

MoNTBBAL, May 19, 1881 
Before Mathibu, J. 
DifioLA et al. V. Stbphbns. 

Fire in leaiedpremiseB — Premn^^tum offavli— 
a a 1629— Action to reiUiaU ktut—C C 
1634, 1660. 
Even though the kaaed premiieM hoKbeeomt 
temporarily uninhabitable during neceuc^ 
repairs occasioned by a fire tahieh hat dam- 
aged a portion of the premiMS, the lenu can- 
not obtain the resUialion of the least wth- 
out rebutting the presumption of law thai 
the fire wis caused by hisfavlL 
A claim in the lease stipulating that the lessee 
shaU *' deliver iip the said premises at the 
expiration of the said lease in as good order 
as the same shaU be found in at the eom^ 
mencement of the present leckse, reasonaUf 
wear and tear and accidents by fire exeq^- 
ed" is not a waiver on the part of Uu Umr 
of the presumption established by ArL 1629, 
C. C, but merely expresses the provinmu of 
Art 1632, C C. 
A mere theory as to the origin of the fire trifi 
not exonerate the lessee from ihispresmp- 
tion ; and in the present ca$e the theory 
suggested by the evidence would, if prmdf 
establish the lessee's responsibility for the 
fire in question. 
The formal judgment of the court suffi- 
ciently explains the questions at issue, and 
the grounds of the decision. 

'' La cour, etc — Attendu que* les daman- 
deurs alieguent dans leur declaration que par 
bail fait & Montreal le 14 fevrier 1883, dsvant 
Mattre J. H. Isaacson, notaire, le defendeor 
leur aurait loue pour le terme de trou annto 
ft compter du ler jour de mai 1883, nne M- 
tisse ayant la fayade en pierre de taiUe d i 
quatre etages situee dans le qnartier do 
centre de la cite de Montreal, & I'enooignnie 
des rues St I>>an9ois Xavier et St Paul; que 
ce bail fut fait pour le prix de $800deloyer 
annuel, payable par trimeatre, oommeDcant 
le premier jour d'aoiit 1883 ; que les locataii^ 
s'obligeaient de gamir les lienx loaes et de 
les remettre A Texpiration da bail en aw 
bon ordre qu'ils etaient au oommenioemeDt 
d'icelui, sauf Tusage etles accidents par le 
feu qui furent exoeptes ; que les demaadeois 
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priient possession des lieax lou^ etpaySient 
rggnlidrement lear loyer jusqu'au premier de 
(Mer 1884 ; que le matin da dimanche, 23 
nun dernier, la dite bfttisse fut s^rieosement 
endommagi^e par le leui la fnm^e et I'eaa ; 
que loB chassis et les volets du troisitoe 
4Uge de la dite Mtisse ayant ^t^ completer 
ment d^tmits et les soli veaux entre le second 
et le troisidme ^tage et les planchers de ce 
dernier ^tage bml^ ; que les plafonds et les 
endnits dans les dits lieux ont ^t^ grande- 
ment endommag^ par le feu et Teau ; que 
les divisions ont 6t^ brdl^ et que le mur de 
o5t^ de la dite Mtisse faisant front sur la rue 
St Francois Xavier est dans une telle mau- 
vaiae condition entre le deuxidme et le troi- 
Bi^e ^tage resultant du feu qu'il sera n^ces- 
saire de le reconstruire; que le dommage 
fsit i la dite bfttisse par le dit incendie a 
rendu las lieux lou^ inhabitables, et que 
mtoie si le d^fendeur voulait faire les repara- 
tions ntossaires elles seraient de nature & 
lendrs las dits lieux inhabitables par les lo- 
citairee d'ioenx et enti^rement impropres 
ponrleurbesogne; que les demandeurs ont 
bn^ la dite bAtisse pour les fins de leur com- 
merce comme fabricants de cigares et mar- 
cbands de tabac, et qu'ils ont employ^ et 
emploient encore environ deux cents hommes 
7 compris des jeunes gardens et des fiUes 
pour la manufacture des dites cigares pour 
one p^ode d^termin^ et ft des gages fort 
^v^; que las lieux 4tant inhabitables eten- 
ti^rement impropres ft la besogne des deman- 
deors on ft aucnne autre industrie en ndson 
do dit incendie, de la fum^ et de Teau, les 
demandeurs sent oblige de se pourvoir sans 
d^ d'une autre bfttisse pour y continuer 
lear industrie et s'6viter les dommages resul- 
tant des engagements qu'ils ont fiut avec les 
dits employ^ ; que les dits demandeurs sont 
oblig^ sous les ciroonstances, de demander 
la r^siliation imm^ate du dit bail vu que 
les lieux sont inhabitables, et qu'il est im- 
poasible aa d^ndeur de faiie les reparations 
n^oessaires pendant Foccupation des deman- 
deurs et le tort considerable que oes demiers 
^prouveraient pendant oes reparations ; que 
les demandeoTB ont toujours etig pr^ts ft payer 
so defandeur tout le loyer par eux dO, sa- 
voir depois le premier £§vrier dernier jus- 
qu'au 23 man dernier, date du dit incendie. 



lequel loyer s'eidve ft la somme de $114 que 
les demandeurs ont oflTert par le ministdre de 
George R. H. Kittson, notaire, le 29 mars 
dernier, et qu'en m^me temps ils ont fait no- 
tifier le deiendeur de leur intention de do- 
mander la resiliation du dit bail pour les 
causes ci-dessus enoncees, et que le defendeur 
a refuse d'accepter, laquelle somme les de- 
mandeurs ont depose dans le bureau du 
protonotaire de oette cour en paiement du 
dit loyer jusqu'ft la date du dit incendie, et 
concluant en demandant acte de telles dites 
offres, et la resiliation du dit bail du 14 £g- 
vrier 1883 ; 

" Attendu que le dit defendeur a plaide ft 
cette action, disant qu'il est vrai que le 23 
mars dernier, il y eut un incendie dans les 
lieux loues cause par la negligence grossidre 
des demandeurs et de leurs employes ; que 
cet incendie etait de pen d'importance et fut 
promptement eteint et que les dommages en 
resultant sont pen importants et limites ft un 
etage seulement de la dite bfttisse, et que ni 
le dommage cause et les reparations neces- 
saires pour retablir les lieux loues et les 
remettre dans le m^me etat et condition od 
ils etaient avant cet incendie ne sont pas de 
nature ft rendre les lieux inhabitables ou 
empecher les demandeurs d'y continuer leur 
industrie comme ci-devant; qu*immediate- 
ment aprte I'incendie le defendeur a com- 
mence avec la plus grande diligence ft reparer 
le dommage cause et que oes reparations sont 
terminees sous peu de jours ; que malgre le 
pen d'importance du dommage et des repara- 
tions ft faire, les demandeurs etant desireux 
pour d'autres raisons de laisser les lieux 
loues, avaient avant le dit incendie fiait des 
arrangements pour louer d'autres premisses 
situees sur la rue des Soeurs-Grises, dans la 
cite de Montreal, et qu'ils ont cherche ft trouver 
un autre locataire pour les lieux loues par 
eux du defendeur, et qu'immediatement apr^ 
le dit incendie ils ont laisse les lieux loues 
pour occuper cette autre bfttisse, sgissant de 
mauvaise foi et se servant de cet incendie 
comme d'un pretexte pour laisser les lieux 
loues et demander la resiliation du bail ; 

" Considerant qu'il est decret^ par Tarticle 
ld29 du Code Civil que lorsqu'il arrive un 
incendie dans les lieux loues il y a presomp- 
tion legale en favour du locateur qu'il a et6 
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caaB^ par la fkute da locataire on des per^ 
Bonnes dont il est responsable ; 

'' Gonsid^rant que la pretention soumise 
par les demandenrs que I'inoendie dont il est 
question a et6 le r^ultat d'un vice dans le 
tuyau de gaz, qui servait k chauffer I'^tuve 
pour leur r^ine ou dans les appuis de oe 
tuyau, n'est pas suffisamment prouv^, mais 
qu'il parait plut6t probable que le dit inoen- 
die a ^t^ caus^ par T^tuve susdite, soit paroe 
qu'il il n'y aundt pas eu assez d'eau, ou pour 
quelqu'autre raison, et que oette ^tuve en 
tombant apr^ que ses ^tais furent consume, 
aurait bris^ le tuyau de gaz ; 

** Consid^rant qu'il est d'autant moins pro- 
bable que ce soit le tuyau de gaz qui ait ^t^ 
dtfectneuz ou que ses appuis se soientbris^ ; 
que le dit tuyau passait entre le plancher et 
le plafond, et que la preuve ne fait pas voir 
qu'il ne fCit pas suffisamment appuy^ sur le 
plafond ; 

"Consid^rant que T^tuve susdite devait 
6tre entretenue par les dits demandeurs de 
mani^re & pr^venir tout accident par le feu, 
et que si cet inoendie a ^t^ caus^ par cette 
6tuve, les demandeurs en sont responsables ; 

** Consid^rant que soit que le dit. inoendie 
ait 6te cause par cette etuve, soit qu'il ne I'ait 
pas ete, les dits demandeurs en sont encore 
responsables aux yeux de la loi, parce que 
dans le premier cas ils etaient obliges de 
tenir oette etuve en bon etat, de mani^re i 
prevenir tout inoendie, et que dans le second 
cas ils n'auraient pas prouT^ que la cause de 
I'incendie ne pent leur etre attribute ; 

" Gonsiderant que lorsqu'un incendie a ete 
cause par la faute du locataire, oe dernier ne 
peut demander la resiliation dn bail, paroe 
que les lieux lou^s seraient inhabitables pen- 
dant le temps des reparations ; 

** Considerant que la clause qui se trouve 
dans le dit bail, obligeant les demandeurs ft 
remettre, ft Pexpiration du bail les lieux loues 
dans le memo etat qu'ils etaient lorsqu'ils en 
out pris possession, sauf Tusage et les acci- 
dents par le feu, ne peut soustraire les de- 
mandeurs ft la responsabilite resultant d'un 
incendie que la loi presume avoir ete cause 
par leur faute, en Tabsenoe de toute preuve 
contraire, vtl que cette clause ne parait ex- 
ceptor que les incendies dont le locataire ne 



•erait pas responaable, comme il en estde 
I'usage; 

** Considerant que les demandeun ne pen- 
vent non plus se soustraire ft la responsabi- 
lite qui leur incombe par le fait que le defec- 
deur aurait re^u des compagnies d'aasaranoe 
le montant des dommages faita ft sa hfttifisa, 
et que s'il en etait ainsi le defendeur aerait 
prive du prix de la jouissance de son im- 
meuble sans indemnite ; 

" Considerant que les defenses du dit d^ 
fendeur sont bien fondees, et que Taction des 
dits demandeurs est mal fondee ; 

** A maintenu et maintient les defenaea do 
dit defendeur, et a renvoye et renvoie Tac- 
tion des dits demandeurs avec depens, dia- 
traits ft Mattres Wother^poon & Lafleor, avo- 
cats du dita defendeur." 

Plaintiff's authorit-ies : — 

C. C. arts. 1684. \f4S and 1600. 

(Tuyor— Repertoire. Vol. 2, Verbo *' Bail," |». SI ; also 
panffraph 5, page 3S. 

Pbtkier-Looage, Articles 139 et 140, et 147. 149 ei 
flairantfl. 

Ail^— Jariflprndeoee g^aerale. VoL 30, f«ibo 
" Louaae." page 317, arta. 176 et 180, 181, 183. 

Code Napoleon, art. 1724 ; BrOfoa reeaeil d*UT«ta. 

Duranitm, No. 67 ; Jhnergier, No. 300 ; 9VtvJMi#, 
No. 251. 

Lambert r. L^fran^oU, Lower Oanada Report!, ^ 16. 

Defendant's authorities :— 

C. C. arte. 1629, 1632 et 1660. 

ilttwy./VMler. 15L.C.J.13, 

Rajnn^. McKinmm, 17L.C.J.54. 

B^lanoer ▼. McOarthv. 19 L. C. J. 181. 

Simutain de Quebec y. Poitnu. 1 Q. L. R. 18S. 

MeDouoaU r. Hambwrger, 6 L.N. 332. 

Matckand ▼. Caiy et rir. 2 L. N. 263. 

Oirard ▼. Qartau, DeBellefenille, Code iofiol^. 
art. 1629. 

Fotkier (Ed. Bognet). Tom. IV, p. 100 : Lout*. 
No. 309. 

0MMX— Repertoire. Vo. "Bui," p. 33. lOe peitit, 
No. 6. 

O, Joseph, for plaintiff^. 

/. Bates, counsel. 

WothertpQsm & Lafiewr, for defendant 

SUPERIOR COURT. 

MoNTBBAL, April 29, 1834. 
Befofe Johnson, J. 

MaBTIN v. TiABWIJ.W. 

IVocedure— JElc^ctilum— a C. P. 681. 

Where ike piaintiff omiUed to give aredit for 

monies received an oocotml, kM, thatihede' 

fendant wasentiUed to file an oppcsitioncaid 

prevent the sale for more than the amaiaUdw. 



THE UBGAL NBWB. 



175 



kmey paid by the defendant to the seizing offir 
ctT to prevent a sale of his effects is money 
Imed within the meaning of C C P. 601, 
and must be returned into court where an 
apposition is filed. 
Pn Curiam. This case is before the court 
Qpon two oppositions, both of them contested 
by the pliuntiff. The first is the opposition 
of the (tofendant himself, based upon the last 
part of article 581 C P. C, which says that if 
% part only of the debt is paid, the opposition 
prevents the sale for more than is due ; and 
that is just what is Asked by the opposant 
here now. He says he paid $133.39 on the 
11th of December, and he asks that the seiz- 
ing officer should be ordered to levy the bal- 
ance only (sbme $619) remaining dua The 
facts proved are that on the 11th of December 
last at 5 pi m., an execution having been 
issued by the plaintiff, and the seizure made 
nnder it, a sum of $133.39 was paid to him, 
SB appeals by his receipt written on the back 
of the writ bearing the apparent date of 13th 
Dsoember, and signed by the plaintiff him- 
self This receipt, however, was not written 
on the back of the writ until after the 24th 
Deoember, as shown by the evidence of the 
bailiff Dansereau in his cross-examination. 
On the 24th Deoember, the day before that 
fixed for the sale, the defendant, there being 
Qo retraxit for the sum paid, filed the oppo- 
sition for a partial annullation of the writ 

The plaintiff contests by saying that when 
the seizure took place the whole debt was 
doe, and remained due when the bailiff had 
finished seizing, which is inexact, the pro- 
ceedings on the seizure terminating only on 
the 11th in the evening, and the $133.39 being 
paid during that day. The plaintiff says 
^rtber, that the defendant and the guardian 
^vv^ere both of them informed that the sale 
^oold only take place for the balance. The 
^ilifi; however, admits that he only informed 
U^ defendant that he had been instructed 
^ deduct the amount paid at the moment 
^ben the opposition was signified to him 
^^Qtween 4 and 5 in the afternoon. He ad- 
^i^itB, however, that the bailiff Darveau had 
Earned him that an of^xssition was being 
PtiBpsied, and he went to get it at the ofi&oeof 
^He defendant's attorneys. He admits, fur- 
^Her, that be had not then his writ with him ; 



and fiirther still, he admits that on the 24th 
December the receipt on his writ, signed by 
plaintiff, as of the 13th J>ecember, was not 
there, but was only put there afterwards. 
Thus it would appear that if the defendant 
wanted to prevent his effects from being sold 
to satisfy what was not due he had to resort 
to this opposition ; and the plaintiff who un- 
dertakes to contest it is entirely wrong, and 
his contestation should be dismissed with 
costs. 

The second opposition is afin de conserver, 
and is made by Kent and Turcotte, to whom 
all the creditors of the defendant excepting 
the plaintiff himself had made an assign- 
ment The plaintiff does not contest the 
quality of the opposants' as creditors of the 
defendant, or as representing the creditors * 
on the contrary, there is an admission that 
they are creditors and that the defendant is 
insolvent, and had made an assignment for 
the benefit of his creditors. The eflect of 
such an assignment as against non-consentr 
ing parties is not, therefore, now in question 

It appears by the return of the bailiff that 
on the 24th December, the defendant by the 
hands of Kent paid into tlie bailiff's hands 
$730, being the balance he could levy ; and 
at that time the opposition afin de conserver 
had been served. This opposition alleges the 
insolvency and diconfilure of the defendant, 
and asks that the monies levied be brought 
before the court, and distributed au marc la 
kvre among the creditors in the ordinary 
way. The plaintiff contests this opposition, 
and he says that true enough this money 
was paid to the seizing oflficer by the defend- 
ant acting through Kent to avoid a sale of 
his effects; but he contends that this money 
is not to be considered monies levied in the 
sense of the law (art 601, GP.C) That 
article is : " The monies seized or levied after 
deducting duties and taxed costs may be 
paid by the sheriff to the seizing creditor, if 
no opposition has been placed in his hands ; 
otherwise he must return them into court" 
The plaintiff must sustain, in order to suc- 
ceed, that monies paid by a defendant under 
stress of execution are monies not levied 
from him. Art 664, C.P., says that if cur^ 
rent money is seized the sheriff must return 
it with the other monies levied, so that 
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mbnies can certainly be levied without a 
sale. It appears tome that these monies are 
levied in the sense of the law, otherwise any 
insolvent debtor could prefer one creditor to 
another by simply paying the bailiff, on a 
previous undeistanding with him to that ef- 
fect This was not even a voluntary pay- 
ment by the debtor. It was money furnished 
by the creditors of an insolvent The only 
question would seem to be : if that is the case, 
who is to get it ? Is it to go, all of it, to the 
plaintiff? By what right, if the money is 
before the court, and if there are oppositions, 
and if the insolvency is there ? 

I shall maintain this opposition and dis- 
miss the contestation. The only difficulty, a 
technical one, which I have felt in this mat- 
ter has been that these monies were never 
seized or taken in execution at alL In that 
respect the case differs from the one where 
money may have been seized and returned 
into court imder article 564 C.P. ; but that 
can make no difference here, because 
whether they were seized or not, or whether 
the bailiff would have been bound to seize 
them if he had found them there on the 
table, they are returned before the court 
Whether he could have refused to take the 
money or not is a point not raised. All we 
have to do with is the money actually before 
the court Whether levied, or merely paid 
by an insolvent can make no difference to 
the rights of the creditors now that the 
money is here ; and it can make no difference 
to the plaintiff if it is the money of a debtor 
en dSconJUure. 

Arcfuimbatdt d: Co. for plaintiff 

Oeoffrion d: Co, for defendant 



CIRCUIT COURT. 

Richmond, May, 1884. 
Before Bbooks, J. 
CooKB ei al. V. Phnpold. 

S(diciior'~Profe»9ional advice — Opinion given 

"en voyage" 
A solicitor may recover for conmnltcUion and 
advice given outside of his office. 
The plaintifib brought the present action 
for $3 for professional services rendered (con- 
sultation and advice). The defendant, who 



combines the callings of Insurance Agent 
and Assignee, pleaded a general denial 

The defendant when examined in Cooit 
admitted the advice, that it was given in 
answer to questions asked by him, and he 
did not dispute the charge for the services 
rendered, but rested his defence on the con- 
tention that the consultation in question 
having taken place in the course of a casoal 
conversation on board of a railroad car on 
which he and ode of the plaintiflb were pas- 
sengers, there was no right of action. It was 
elicited that the defend^t was at the time 
actually on his way to^ontreal to obtain 
advice on the point concerning which he con- 
sulted the plaintiff. 

The CouBT in rendering judgment sng- 
gested that under the circumstances, as the 
defendant had not expected to be chaiiged, 
the plaintiff should waive costs, which was 
done, and judgment was rendered for the 
amount of the action accordingly. 

Judgment for plaintiff. 

C, J, Brooke, for plaintifis. 
Hon, Hy. Aylmer, for defendant 



GENERAL NOTES, 

The first and leoond namben of the AauricoM Lok 
Journal have been issued at Goltunbas, Ohio. TImn 
issues promise well. In the first number there ia t 
treatise on Master and Servant, by James M- Kerr. 
In the second issue Dr. Wharton has an aiticle on the 
reputation of the deceased in Homicide eases- We 
welcome our new contemporary to the ranks of legil 
journalism. 

Referring to the Cincinnati riots, the writer in the 
Century, from whom we have already qaotedi ssys. is 
the June number :— " Out of seventy-one pitMeoatiou 
for murder and manslaushter in the courts of Himil- 
ton county during the two years ending June 30, 19^ 
four resulted in acquittal, two in quashed indictmente, 
six in imprisonment, and fifty-nine were still pecdiv- 
Of such a paralysis of justice the logical remltesre, 
first a carnival of crime, and then anarchy. No wod- 
der that the trade of burking had sprang up in Cin- 
cinnati, and still less wonder that a desperate popolsee 
trampled under foot the laws that had no longer vas 
claim on their respect. If Cincinnati had eonvieted 
and punished half, even, of the homicides prosecated 
in her courts during the last two yeais, this riot would 
never have happenedt a fearful loss of propertysnd of 
life would have been averted, and she would hire 
escaped a blot upon her good name." 
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HODOE V. THE QUEEN. 

The following is the conclusion of Br. 
Wharton's note upon this case (pp. 169-170) :— 

The mlings of the courts in the United 
States sustaining the positions taken above, 
are numerous. Many are the reported cases 
in which sentences to hard labor have been 
sustained, but not one can be found in which 
the power to impose hard labor was not given 
by statute. It is true that wh#« hibor is 
part of the discipline of a particular prison, 
then parties committed to such prison are 
obliged to submit to such discipline, though 
it is not part of the specific sentence. But 
this is a matter of discipline, shifting with 
the prison, some prisons (aside from statutory 
requisitions) requiring only that each prisoner 
should keep his own cell in order, others 
requiring that prisoners shall take part, 
according to direction, in the general work 
of the institution. But, be this as it may, no 
court can impose hard labor as a condition of 
punishment unless this power be specified 
by statute. See Exp. Kantendich, 93 U. 8. 
(3 Otto) 396; Exp. Pearson, 69 Ala. 654; 
Exp. Simmons, 62 Ala. 416; Hannahan v. 
StaU, 7 Tex. App. 664 ; Boone v. StaU, 8 Lea 
(Tenn.) 774; Suue v. Barnes, 37 Ark. 448; 
lU Eyan, 45 Mich. 173. In 1847 the question 
arose almost in this shape in Daniels v. Com^ 
numwealth, 7 Pa. St 393, in which case we 
have the following opinion from Rogers, J. : 
" The twenty-first section of the Act of July 
12tb, 1842, directs that every person convic- 
ted of fraud as therein prescribed shall be 
imprisoned in the penitentiary or in the 
county jail, at the discretion of the court, not 
exceeding one year, or by fine not exceeding 
three times the value of the money or pro- 
perty or other thing so obtained; or by both 
fine and imprisonment To the punishment 
awarded by the Act there is superadded in 
the sentence, 'hard labor,' which, as the 
defendant contends, is not warranted by the 
statute. That there may be imprisonment 
without labor is a proposition which need 



only be stated; and whether it be a less 
punishment, as is contended, or a greater 
punishment, would seem to be immaterial 
In the King v. Bourne, 7 Ad. & El. 58, a ** 
judgment was reversed because the court 
sentenced the offender to transportation for 
seven years, in a case punishable only with 
death. The courts proceed on the safe prin- 
ciple that the punishment only which the 
statute awards can be inflicted, the court 
having no power to alter or vary it, and, con- 
sequently, it would be a usurpation of an 
authority not delegated, which cannot be 
tolerated in a government of laws. Is, then, 
the sentence illegal? This is a question 
which we think is virtually decided in Com- 
monwealth V. Kraemer, 3 Binn. (Pa.) 584. In 
that case the judgment was reversed. The 
crime of which the defendant was convicted 
was perjury, punishable by fine and im- 
prisonment at hard labor; yet, as the Act 
prescribed no particular kind of treatment as 
to diet or discipline, a sentence which ad- 
judged that the convict shall be confined, 
fed, clothed and treated as the law directs, was 
reversed as erroneous. In the argument an 
exception was taken that the defendant was 
sentenced to 'hard labor,' the word ' hard ' 
going beyond the letter of the Act On in- 
quiry, it was found that the exception was 
not well taken, as these words appeared in 
the original roU. But had it been as was 
assumed, we are warranted in saying the 
judgment would have been reversed on that 
ground alona The reasoning of the judges, 
who delivered their opinions seriatim, applies 
with full force to the present case. But as 
repetition adds no additional force to an aigu- 
ment, I shall content myself with referring 
generally to the cases cited. But it is denied 
that the case of Commonwealth v. Kraemer 
applies ; because, as is said, it was ruled on 
the construction of the Act of 1792, and 
that the question now raised depends on 
various Acts subsequently passed, constitu- 
ting one entire system. That it is a rule of 
construction that statutes are not to betaken 
according to their very words, but their pro- 
visions may be extended beyond, or restrain- 
ed within the words, according to the sense 
and meaning of the legislature, apparent 
from the whole statute, or from other statutes 
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created before or after the one in question. 
That tlie intention of the legislature must 
govern, and to this intention,a literal construc- 
^ tion of any statute must yield ; and to discover 
the true moaning of the statute, it is the 
duty of the court to consider other statutes, 
made in pari materia, whether they are 
repealed or unrepealed. Church v. Crocker^ 3 
Mass. 21 ; HoUrrook v. Holbrooke 1 Pick. (Mass.) 
254. These principles are not denied, and in 
the ai)plication of them the counsel for the 
Commonwealth insists that the Act under 
which sentence was passed, authorized the 
court to imprison the defendant in the poni- 
tentiar>' or county jail ; that by that Act, for 
the establishment of penitentiaries, labor is 
made part of the sentence of every person 
confined therein; and that it is an im])ortant 
branch of the penitentiary system ; that tlie 
courts have jx)wer to sentence the defen- 
dant to imprisonment in the i)enitentiary, 
and that labor would have been necessarily 
a part of the punishment ; that although the 
legislature do not in the Act expressly autho- 
rize a sentence to labor, yet it may be 
inferred that it was so intended, in con- 
seciuence of authority being given to imprison 
a defendant in the penitentiary ; that it being 
established that labor was a part of every 
sentence to the penitentiary, it necessarily 
followed that a sentence to imprisonment in 
the county prison, under the act of assembly, 
would authorize a sentence to labor, because 
it must be inferred that it was the intention 
of the legislature to make the punishment 
the same, whether the confinement was 
undergone in the county prison or the peni- 
tentiary. This is a strict summary of the 
argument in favour of the Commonwealth, 
in which I agree there is much force; yet 
we think it would be attended with risk 
to yield to such nice speculations, as to the 
intention of the legislature, in a criminal 
case. It is bettor to confine ourselves to 
the act, which must Ix^ our guide in in- 
flicting the punishment, which is fine and 
imprisonment without labor ; the latter being 
an addition not warranted by statute. The 
late venerated Chief Justice never ventured to 
sentence a convict without having the Act 
inflicting the punishment before him, and his 
sentence was, as near as could be, in the words 



of the Act — ^an example worthy of imitation, 
and, if strictly ob8er\^ed, would save the court 
some trouble, besides contributing to a more 
satisfactory administration of justice. But 
what is an unanswerable argument agunst 
the view taken on belialf of the Common- 
wealth, is that in some counties of the State, 
labor is not a part of the punishment, and the 
consequence would be, unless we adhere Id 
the punishment inflicted by the Act itself, 
that the same oflenco would be differently 
punisheil in different parts of the State. 
This, surely, the legislature did not intend, as 
it is of some consequence the law shonld !« 
uniform. We cannot, at any rate, infer such 
to 1)0 tbeir^tention, unless their meaning is 
60 clearly expressed as to lead us necessarily 
to such a construction. If a prisoner sen- 
tenced to fine and imprisonment, who is put 
to hard labor, will have a right to complain, 
is a question not now before us, and it will 
1)0 time enough for us to decide it when it 
arises." 

This ruling applies without qualification 
to the facts presented in the case immediately 
before us. 



NOTES OF CASES. 

COUR DU BANC DE LA REIXE. 

BN APPBL. 

Qu^BBc, 7 mai 1S84. 
DoRioN, C.J., Ramsay, Tbssihr, Cross et 

Baby, J J. 
CiiOQUBTTB (d6f. en Cour infi^rieure) api)e!ant, 
et HfeBBRT (dem. en Cour inft^eure) in- 
tim6. 
VAclc Ekctaral Fed^al—DipdL 
Ju4j6: Que lor8(]ue dans une action pSy^'^l' 
d\i2)rH Vacie Slectoral fidSral id gu'anichiic 
par 4() Vict, ch, 4, «. 1, un dimand^ur p-ir 
une setUc et meme action demande k rtf^our 
rrement de plv^ieurs pinalitis ou anuwh^, 
il doit faircy avec son prscdpe, un dSpoi df 
$50 pour chacune des dit^s phuUiih dont il 
demande le recouircnieyiL 
Les falts de la cause sont cenx-ci: M- 
H<?bert, notaire de Montmagny, avait intent^ 
centre M. Choquette, avocat et candidat anx 
derni^res flections f^d^rales pour le comtt 
de Montmagny, une action aa montantde 
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$12,760, ^tant pour autant de p^nalit^ de 
$200 que le dit Hubert voulait recouvier du 
defendeuT et appelant Avec son prsecipe le 
demandeor Hubert no fit qu'un d6p6t de $50. 

Cette action ftit rencontr^ par une excep- 
tion i la fonne, allant & dire qu'nn d^p6t de 
$50 devait 6tre fait pour chaque p^nalit^ de 
$200 compriBe dans la somme de $12,760, 
montant r^lam4 du d^fendeur. 

L'HoD. Juge Angers d^bouta cette exception 
i la forme avec d^pene, et d^lara le d^p6t 
delSOsaflSaant 

KChoquette porta sa cause en appelet 
qnatre des honorables juges sur cinq d6clar 
r^ient le d6p6t insuffisant, Texception &la 
fonne bien fond^ et d^bout^rent Taction 
du demandeur Hubert avec d^pens centre lui 
tant en Gour inf(^eure qu'en Cour d'appeL 

A Tappui de sa plaidoirie M. Choquette cita 
]fi6 autorit^ suivantes : 

37 Vict, Acte £lec. F^^ral et see amend- 
ments, sf. 92, 109, 111. 112, 123. 

46 Vict ch. 4, s. 1. 

Legal Ne^, VoL IIL, page 195, TarU & 

C. G art 12 et autoritds ci-dessous. 

Void le jugement de la cour d'appel : 

"" La cour aprds avoir entendu les parties 
par lours avocats respectifs sur le m^rite, 
examine le dossier delaproc^ure en cour de 
|»%nu^ instance ainsi que les griefs d'appel 
produits par le dit appelant et les r^ponses & 
iceux, et surle tout mdrement d^lib6r6 ; 

^ Consid^rant que le demandeur intim6 a 
r^nni dans son action plusieurs demandes 
pour p^nalit^s et amendes, pour autant de 
contraventions aux lois d'^ection des mem- 
bret de la cbambre dee Communes parlement 
du Canada, et qu'il n'a d^pos^ que la somme 
de cinquante piastres afin de garantir le d^ 
fendeur appelant en cas que le demandeur 
intim^ ne r^nssit pas dans sa demande ; 

"Consid^rant que le demandeur intim^ 
^tait tenu de donner caution au montant de 
cinquante piastres pour cbacune des p^nalites 
ou amendea r6clam6es par Taction avant 
rinstitution de la dite action ; 

" Consid^ant qu'il y a erreur dans le juge- 
ment rendu par la Cour sup^rieure & Mont- 
magny le 17 novembre 1883 : Cette cour casse 
et annule le dit jugement et proo^dant & 
rendie le jugement que la dite cour snp^eure 



aurait d^ rendre ; Maintient Texception & la 
forme produite par le d^fendeur appelant, et 
d^boute Taction du demandeur intim^ avec 
d^pens de la cour sup6rieureet d'appel centre 
le dit intim^^ et la cour ordonne le renvoi du 
dossier & Montmagny. 

** Dissentiente M. le juge Baby." 

Pacaud <fc Choquette, procureurs de Tap- 
pelant 

PeUeUer & Bidard, procureurs de Tintim4. 

(P-A.C) 

COURT OF QUEEN'S BENCH. 

MoNTEBAL, May 19, 1884. 

DoaioN, C. J., Monk, Ramsay, Cross, and 

Baby, JJ. 
Abbott 6s qual. et aL (defts. below). Appel- 
lants, and McGiBBON ^ quaL (plft. below). 
Respondent. 
Wm — Power to divide among children^^ExeV' 

cise of power. 
Where an estate was devised to A in trust, with 
power to divide among A*s children in such 
proportion as A shotdd appoint by his mU, 
and in defauU of such appointment the estate 
to go to the children share and share alike : 
Held, that an appointment by vnU to certain 
oftlie children, to tJie enHre exclusion of one 
or more, was a valid exercise of the power. 
The appeal was from a judgment of the 
Superior Court, Montreal, Dec 13, 1882, re- 
ported in 5 L^al News, page 431. 

Ramsay, J. This is an action by the tutor 
of Humphrey Gordon Eversley Macrae, 
claiming on behalf of his ward one-fifth part 
of a legacy under the will of the grandfatlier 
of the minor, William Macrae, as being one 
of the children of John Octavius Macrae, son 
of the testator. The clause of Wm. Macrae's 
wiU under which respondent claims is as 
follows : — 

" I give and bequeath unto my executors 
'' hereinafter named, for the use, benefit and 
'' behalf of the children, issue of the present 
" or any future marriage of my son John 
" Octavius Macrae, one-third of the residue 
'^ and remainder of my estate and succession, 
" to have and to hold the same upon trust ; 
" firstly, to invest the proceeds thereof in 
" such securities as to them shall seem suffi- 
" cient, and from time to time to remove and 
" re-invest the same, and during the life of my 
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" said son, John Octavins Macrae, to pay the 
" rents and revenues derived therefix)m to my 
" said son for his maintenance and support, 
'* and for the maintenance and support of his 
** family. And secondly, upon the death of 
'* the said John Octavius Macrae, then the 
" capital thereof to his children, in such pro- 
" portion as my son shall decide by his last 
" will and testament ; but in default of such 
" decision, then share and share alike, as their 
" absolute property forever." 

J. 0. Macrae, on the 5th April, 1880, made 
his will by which he disposed of the above 
trust funds thus : " I will, bequeath, direct 
and appoint that my son John Ogilvy Macrae, 
and my three daughters, Lucy Caroline 
Macrae, Ada Beatrice Macrae, and Catherine 
Alice Lennox Macrae, shall be entitled 
equally, share and share alike, to the trust 
fund over which I have a power of appoint- 
ment under my father's will.'' On the 25th 
January, 1881, J. Oct Macrae had a son, to 
wit : the said Humphrey, and on the 12th 
May, 1881, J. Octavius died. 

It is contended that by the will of William 
Macrae a substitution was created in favour 
of all the children of John Octavius, that the 
grevS had power to distribute the fund in rea- 
sonable proportions, giving a substantial part 
to each, but that he could not exclude any one 
or more of the children, nor could he give 
merely an illusory sum to one or more, thus 
practically excluding him. That as John Oct 
Macrae had excluded one of the children, he 
had not executed the power conferred upon 
him by the will of William Macrae, and that 
therefore the children came in share and 
share alike. 

Appellant, on the other hand, contends 
that the right to distribute the fund among 
the children of John Octavius " in such pro- 
portion as my said son shall decide by his 
last will and testament," permitted John Octar 
vius to select those of his children he chose. 

Curious to say, this question of purely 
French law has been argued and decided in 
the court below without reference to a single 
French authority ; but we have been referred 
to the English law as "written reason" "of 
the highest value." It will readily be admitted 
that written reason, wherever it comes from, 
is of the highest value, and not the less valu- 



able because it is very scarce ; bat nnforto- 
nately the English law referred to seems to be 
nearly akin to unreason. It is only by tbe 
help of repeated legislation that the law there 
has come down to that reason from which 
I apprehend our law starts. It was, there- 
fore, quite unnecessary for us to make any 
Act similar to the English Act, 37 & 38 Vic. 
cap. 37. 

Under the Roman Law, and under tbe old 
rigime in France, there was a great ques- 
tion as to the effect of the substitation of tbe 
children, or of a class, as for instance, rela- 
tions, and at last it seems to have been 
determined, that when the children of tbe 
ffrevi were called noimnoitfn they held <^ the 
original testator, and that the father could 
not affect the disposition. When the children 
of the grevi were caUed coHeeHvdyy there was 
great diffisreuce of opinion as to whether the 
father could select among the children, so as 
togive to some and exclude others. Although 
the affirmative of the proposition cannot be 
supported on a strictly logical argument, it 
seems to have prevailed. The argament, 
such as it was, is as follows : Tbe object of 
the testator is the governing consideratioD 
in the interpretation of wills (jOTde Reg. 
jur. xii.) ; creating a substitution in favour 
of children or of relatives indicates an in- 
tention of keeping the property in the fiunily, 
therefore when the grev^ selects one or more 
in the class named, but particularly among 
his children he is giving the most beneficial 
effect to the disposition of the testator. This 
argument is to be found in 1 Du Perier Liv. 
3, Qu. 2. 

The following are some of the authors who 
have supported the affirmative : — 

" Si le testateur en faisant le fid^i-oommis 
a us^ d'un nom coUectif, et sans nommer les 
personnes, a g^n^ralement appel6 les en£uits 
de rh^ritier, ou oeux de la famille, en ce cas 
Vh^ritier est en faculty d'^ire tel des snb- 
stitu^ que bon lui semblera ; d'autant qn'en 
cette disposition, le testateur n'a pas consi- 
d^r^ les personnes, mais la quality des fid^i- 
oommissaires, laquelle se trouvant toute sem- 
bable en chacun d'eux, il est suffisamment 
satisfait & la volenti du d^fimt par I'h^tier 
qui transporte tout Th^ritage ft un des sub- 
stitu^s : Verum ut enim in/amtKa, vd Hberif 
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rdiquisKf licet uni rdiquerit, dit Martian. Et 
r'est i cette esp^oe que les rgponses de Papi- 
nian et aatree Jurisoonsultes doivent 6tre 
rapportto. (Arrets d'Olive, Livre 6, ch. xiv, 
p. 705.) 

" II est vrai que si le teetateur n'a point 
appel^ les fid^i-conunissaires en particulier, 
mais en g^^ral, par un nom collectif, et que 
la restitution soit conyue en termes fid6i- 
oommiasaires, dirig^ ft la personne de Th^ri- 
tier, oomme f 'il Ta charge de laisser les biens 
k 868 enilBkDts, ou A ceux de la famille, il peut 
choisir entre see enfants au premier cas, ou 
parmi oeox de 8a famille, au second, celui qui 
lai sera le plus agr^ble, et il satisfait ft la 
Yobnt^ du testateur, pourvu qu'il ne mette 
pas les biens hors de sa famille, ou s'il les 
laiase ft Ton de ses en£ants.'' (Ricard, Tom. 
II, Traits HI, ch. xi, Part H, Na 63.) 

It will be observed, koweyer, that this is 
not exactly the question here. There is a 
special power given to select, and so far as I 
know die exercise of that power to favour 
oue to exclude absolutely another has never 
suffered any difficulty. See du Perier already 
cited, p. 257-8 : "Mais ces mtoes lois noos font 
voir aossi qu'il n'est pas absolument n^ces- 
wire que la faculty du choix et de T^lection 
6oitdomite expressdment par le testateur, et 
qu'elle le peut dtre tacitement, et par les con- 
jectures tinges des termes de sa disposition et 
de la quality des personnes et autres clrcons- 
tanoe8,qiii montrent que P^lection favorise 
rint&ntion et la disposition du testateur, qui 
est une proposition d'autant plus Suitable, 
qu'il s'en peut rarement ensuivre de fftcheux 
inoonv^nients t ^^ qu'au contraire elle peut 
prodnire de tr^bons effets .... 

" Cest pourquoi encore que r^guli^ment 
Th^ritier grev6 n'ait point de choix et d'^lec- 
tion quand le testateur ne la lui a pasdonn^ 
Oitte r^e doit cesser quand les circonstanoes 
de la disposition font voir que T^lection n'est 
point oppose ft rintention et ft la fin que 
le testateur s*est propose ; et c'est ainsi que 
Berengarins Femandus I'a entendu, et que 
les arr^tf du Parlement de Toulouse I'ont 
juge, comme il parait par le discours de tons 
ce8auteui«,"Ac 

But it may be said that giving one child is 
not giving each a proportion. The answer is, 
not strictly, but it is an exercise of the 



power as substantially as if the grevS had 
given a nominal sum, which evidently he had 
a right to do. To adopt the notion of English 
equity, now abandoned, would be to involve 
ourselves needlessly in a labyrinth of trou- 
bles, into which we are not invited by any 
authority of our law. To contend that the 
original testator's milnifest intention was to 
be defeated because of the fisulure to do 
what is meaningless, appears to me to be un- 
tenable under any reasonable system of law, 
and certainly cannot be entertained for an 
instant under ours. 

The following is the judgment of the 
Court :— / 

" Considering that the late William Macrae, 
in and by his last will and testament executed 
before witnesses, on the 3rd of March, 1868, 
gave and bequeathed unto his executors for 
the use, benefit and behalf of the children, 
issue of the then present, or any fature mar- 
riage of his son, John Oc^^avius Macrae, one- 
third of the residue and remainder of his 
estate, to pay the rents and revenues thereof 
to his said son, during his lifetime, and after 
the death of the said John Octavius Macrae, 
to pay the capital thereof to his children in 
such proportion as the said John Octavius 
Macrae should decide by his last will and 
testament, but in default of such decision, 
then share and share alike, as their absolute 
property for ever ; 

'^ Considering that it is also in evidence 
that the said John Octavius Macrae was 
twice married, firstly to Dame Victoria St 
George Ritchie, of which marriage there was 
issue four children, to wit: Lucy Caroline 
Macrae, now of age, and one of the defendants 
(now appellants), John Ogilvie Macrae, Ada 
Beatrice Macrae and Catherine Alice Lennox 
Macrae, who are still minors, and are now 
represented by their tutor, Harry Abbott, the 
other defendant (appellant); and secondly, 
on the 29th Nov. 1879, to Dame Mary Ann 
Jennay, of which marriage there is issue one 
child, to wit: Humphrey Gordon Eversley 
Macrae, bom on the 25th of January, 1881, 
and now represented by his tutor, the plain- 
tiff' (respondent) in this cause ; 

" Considering that the said John Octavius 
Macrae died on the 12th of May, 1881, after 
having made his last will and testament of 
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date the 5th of April, 1880, whereby he 
directed that his son John Ogilvy Macrae, and 
his three daughters — Lucy Caroline Macrae, 
Ada Beatrice Macrae and Catherine Alice 
Lennox Macrae — should be entitled equally, 
share and share alike, to the trust fund over 
which the said John Octavius Macrae had a 
power of appointment, under his fiather's 
will; 

*' Considering that the said John Octavius 
Macrae had by law under the disposition of 
the will of his late father, William Macrae, not 
only the right to apportion between all his 
children as ^well those of his then existing 
marriage or of any future marriage, but also 
the right to dispose of said property in favor 
of one or more of his said children to the ex- 
clusion of the others as he has done by his 
said last will ; 

" And considering that the respondent in 
his said capacity has no right to any portion of 
the property claimed by his action, and that 
there is error in the judgment rendered by 
the Superior Court, etc., etc. This Court 
doth reverse," etc., and action dismissed. 
Judgment reversed. 

Tail <& Abbotts for Appellants. 
Oirouardf WurteU <fc McQibbon for Respon- 
dent. 

COURT OF QUEEN'S BENCH. 

MoNTRBAL, May 27, 1884. 
DoaioN, C. J., Monk, Ramsay, Cross, Baby, JJ. 

MoFFATT ^ quaL (deft, below), appellant, and 
BuBLAND (plff. below), respondent 

Powers of assignee of insclvent— Concealed Sale. 

1. A person holding property <m trustee under a 

deed of conveyance from an insolvcrUfirm is 
by law entitled to ester en justice for thepro^ 
tection of the rights conveyed to him by such 
deed ; and accordingly in (he present case 
it was held that such trustee vxis entitled 
to plead in his own name to an a<:tion of 
revendication based on a pretended sale 
from the insolvents to the plaintiff' 

2. Though diplacement is no longer necessary 

to the validity of a sale, yet where there is no 
dSplacementfraud and simulation are easily 
presumed ; and where a pretended sale was 
a mere contrivance intended to obtain, under 



color of a sale, a security tqyon (he effecU, 
and thus avoid the delivery of posstmm 
which is essential to tlie validity of a pUdge, 
it was held inoperative. 
The appeal was from a judgment of the 
Superior Court, declaring the respondent pro- 
prietor of certain machinery, lithographic 
printing presses, etc. 

Ramsay, J. This is an appeal from a judg- 
ment maintaining a saisie'vevendictUicn of 
certain articles used in the business of litho- 
graphy. The action is directed against the 
members of a firm formerly existing under 
the style of Gebhardt <& Ca, and against the 
appellant, assignee qf the firm, to whom si] 
the property has been absolutely transferred 
for certain purposes. 

The appellant alone pleaded, setting up 
that the deed on which respondent relied 
was fraudulent and simulated as between 
him and Gebhardt & Ca The judgment 
maintained the action on two grounds ; the 
first of which was that the plea of simula- 
tion and fraud was no answer to the action 
in the mouth of appellant, because he was 
only a trustee, and that, under Art 19, CCP., 
no one can plead in the name of another. 
It is perfectly true that no one can plead in 
the name of another, but MoflQatt pleads in 
his own name under the deed of conveyance 
to him of the rights of all the parties. He 
has, therefore, a legal title, and I think he 
can plead in his own name, and no one has 
an interest to raise the question, and cer- 
tainly not the parties to the deed of trust, 
one of whom is the respondent. The case of 
Brown <fc Pinsonneault is not in pointy and 
De Chantal d: Thomas is, if anything, against 
respondent's pretension. It seems to me a 
more subtle question presents itself, and that 
is, how far, under a joint assignment of the 
kind, and representing Gebhardt & Ca as 
well as the creditors, the appellant can urge 
the fraud and simulation of Gebhardt & Coi 
We think he can, and for this reason— that 
the assignment conveyed to Mofifatt the 
rights of the creditors, who could con- 
test the validity of the deed between Geb- 
hardt & Co. and Burland, and that Gebhardt 
& Ca being parties to the deed did not o^ 
itself a£fect the rights of the creditors con- 
veyed to MofiBatt 
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We next come to the question of fraud and 
simulation. It is admitted that there was 
DO dtfUacementy but it is contended that 
deftlaoment is no longer necessary under the 
Code, which makes the purchaser proprietor 
of the thinj? sold by the consent of parties 
alone, without even tradition, and much 
more, then, without cUpkuxmenL This view 
seems to have the express letter of the law 
in its favour, so that the remaining in posses- 
sion by the vendor under a lease becomes 
only an indication under certain circum- 
stances of simulation, and not a presumption, 
lint in the Supremo Court, in the case of 
BtU tt Rickabif* a doctrine was held, which 
practically brings us back to the old rule, for 
there is really no difference in saying that 
without an effective tradition by dtplacement 
tho sale shall not affect third parties, and 
saying that where there is no dipUzcement 
fraud and simulation will be presumed. It 
is true that, in the case of Cxuhing & Dupuyyf 
tho I*rivy Council did not go quite so far, and 
they found proof of simulation (not fraud, 
for it was not pleaded) in the absence of price. 
Tliey said it was pledge, and the pledge was 
not transferred. Tliat'^ is, without any alle- 
iration of fraud, they said a contract was not 
tliat which the parties said it was. Although 
it would be possible to draw an argument in 
support of the opinion I expressed with the 
niajority of the court in the case of Bell d- 
Itickaby, and with the minority in the case 
of Cufhing <jt Dupuy^ I do not think this 
T^ould be fair to the parties. It seems to me 
that both of our courts of appeal have de- 
clared themselves against concealed sales, 
and I am very glad they have been able to 
finil law for it, which I willingly take from 
them on trust In several cases we have 
applied the doctrine ij/ the most absolute 
fir»rm. I may instance a case decided at 
<2aebec ; and again, recently here, in tho 
♦•aso of Tkibaud€au& Mailly (January, 1883), 
wo helil tlmt, without fraud, where the object 
of a relative was to aid his kinsman, the 
deed would be considered simulated. This 
is wing bac^k to tho old law sans phrcLse, 

We are, therefore, to reverse the judgment 
with costs. 

* 2 Sapreme Coart Rep. 560. 
1 3 Legal News, 171. 



The following is the judgment of the 
Court:— 

"(Considering that it appears by the evi- 
dence adduced in this cause that the pre- 
tended sale by the firm of G. J. Gebhardt & 
O). to the Canada Paper Ck>. (limited), by the 
deed executed before Beaufield, notary, on 
the 27th April, 1880, of the plant, machinery 
and other movable effects enumerated in the 
list or schedule thereto annexed, comprised 
the whole or nearly the whole of the stock-in- 
trade, plant,machinery and effects at the time 
in use by the said firm of G. J. (Sebhardt & Co. 
for the carrying on of their business, and 
without which they could not have carried it 
on; 

** Considering that the sum of $5,000 which 
the said firm of G. J. Gtobhardt & Co. thereby 
acknowledged to have received from the 
Canada Paper (Company as the consideration 
of the said pretended sale of said plant, ma- 
chinery and effects was a fictitious price, the 
said plant, machinery and effects being at the 
time worth more than double that amount, 
and that said sum of $5,000 was not then ac- 
tually paid by the said Canada Paper Com- 
pany, and that the true consideration for said 
pretended sale consisted of advances partly 
then already made and partly thereafter to 
be made by the said Canada Paper Company 
to the said firm of G. J. Gtebhardt & CJo. ; 

" Considering that it apjx^ars by said evi- 
dence that it was understood by the parties 
at the time of the execution of the said deed, 
that when the advances so made and to be 
made by the said Canada Hiper Company to 
the said firm of G. J. Gebhardt & Co. should 
be reimbursed, the Canada Paper Company 
would reconvey the said plant, machinery and 
effects to the said firm of G. J. Gebhardt & Co. ; 

" Considering that it is made to appear by 
said evidence and the circumstances under 
which the said deed was passed, that tho sale 
thereby pretended to have been made was 
simulated, and that the parties to the said 
deed intended thereby not to actually sell but 
only to pledge the said plant, machinery and 
effects as security for the reimbursement of 
the said advances ; 

*^ Considering that the said parties to the 
said deed gave to the transaction the form of 
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a sale in order to avoid the necessity for an 
actual delivery to and a possession by the 
pledgee of the said plant, machinery and 
effects, as required by article 1970 of the Civil 
Code, to entitle the pledgee to a privilege and 
preference over the property so pledged ; 

'* Considering that under tlie circumstances 
and without an actual delivery and posses- 
sion by the pledgee of the property, the said 
deed can have no operation as against the 
rights and recourse of the creditors of the 
said firm of G. J. Gebhardt & Co., or to bar or 
obstruct their remedies in regard to it ; 

" Considering that by deed executed before 
Isaacson, uptary, on the 13th day of June, 
1881, the said firm of G. J. Gebhardt & Co. 
and the partners thereof sold, assigned, 
transferred and set over and delivered up to 
the appellant in this cause all their stock-in- 
trade, goods, chattels, fixtures, plant, book- 
debts, notes, accounts, books of account, and 
all other their personal estate and effects, in- 
cluding the whole or what remained as 
representing the plant, machinery and effects 
enumerated in the list or schedule annexed 
to said deed so executed on the said 27th day 
of April, 1880,. and including all the plant, 
machinery and effects claimed by and seized 
at the instance of the respondent under the 
writ of saiMerrevendicaHon issued in this 
cause, to have and to hold the same upon the 
trusts and for the purposes mentioned in the 
said deed so executed on the 13th day of 
June, 1881, more especially for the benefit of 
the creditors of the said firm of G. J. Geb- 
hardt & Co. ; ^ 

** Considering that at the time of the issuing 
of the writ of saisie-revendication in this cause 
and the seizure thereunder made at the in- 
stance of the respondent, the appellant was 
lawfully in possession of all the moveables, 
effects and property claimed by the respon- 
dent, and seized at his instance under the 
said writ of saisie^evendication, and was so in 
possession and of right held the same under 
and in virtue of the said deed so executed 
before Isaacson, notary, on the 13th day of 
June, 1881, and from having had the same 
delivered to him in pursuance of the said 
deed, whereby and by reason of said delivery 
and possession, and the right thereby and 
by the said deed vested in him, he acquired 



a right of property and of possesBion in and 
over said plant, machinery and effects, in- 
cluding those so claimed and seised in this 
cause, and that by priority and preference 
over any claim or pretention thereto on the 
part of the said Canada Paper Company or 



'' Considering that the respondent, as a cre- 
ditor of the said firm of Gebhardt & Co., was 
a party to the said deed of sale and conyey- 
ance so made to the appellant, bearing date 
the 13th day of June, 1881, and consented 
thereto ; and considering that the appellant \ 
is entitled to oppose to the said respondent 
all the objections he might have opposed to 
the said Canada Paper Company, and to con- 
test the validity of the said deed of pretend- 
ed sale of date the 27th day of April, 1880 ; 

" And considering that the appellant is not 
a mere attorney, but on the contrary ia vested 
as trustee for the creditors of the said firm of 
G. J. Gebhardt & Ca, with all the rights 
purporting to be conveyed to him by the said 
deed executed before Isaacson, notary, on the 
13th day of June, 1881, and is by law entitled 
to ester en jwtice for the protection of said 
rights ; 

"And considering that there is error in the 
judgment rendered by the Superior Court in 
this cause at Montreal on the 28th day of 
February, 1882, the Court of Our Lady the 
Queen now here doth reverse, annul and 
set aside the said judgment, and proceeding 
to render the judgment which the said 
Superior Court ought to have rendered, doth 
dismiss the action and demand en revendka- 
tion of the said respondent, and doth award 
to the appellant main^evie of the seizure of 
the goods and chattels, property and effects 
seized in this caui^ and doth condemn the 
respondent to pay to the appellant as well the 
costs incurred in the Court below as in thi^ 
Court (The Hon. Mr. Justice Monk dis- 
senting)." 

Judgment reversed 

Dunlop dc Lyman^ for appellant 
8. Bethune, Q. C, and /. DotOre, (?. C, 
counsel 
Archibald d: McCormich^ for respondent 
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SHORTHAND WRITERS^ NOTES. 

It appears that the difficulty of securing 
with expediUon an authentic transcript of 
what the witnesses have said, which is here 
foand to he so formidahle, has not been 
altogether overcome in England. There is 
often conflict between the shorthand writers' 
version and the notes taken by the judge. 
The question then arises, which should be 
accepted ? In a recent case the Court ruled 
that a preference should be given to the full 
transcript made by the shorthand writer. 
Mr. Justice Field, however, emphatically dis- 
sents from this opinion, and protests against 
another Court setting aside his notes in favor 
of a shorthand writer's, and overruling him 
on the strength of that proceeding. His lord- 
ship insists that his notes are a truer record 
of the evidence than the shorthand reporti 
for the simple reason that they contain 
nothing but what is in the strictest sense 
admissible evidence, and that in its most 
highly concentrated and pertinent form. 

This is a matter determined very much by 
the circumstances. An inexpert shorthand 
writer win give his whole attention to the 
mechanical work of writing, which he will 
do imperfectly, and hence the sad jumble of 
words so often found in depositions, and in 
the fitctnms in appeal A practised and 
Intelligent shorthand writer is more likely 
to be correct than a judge who strives to 
write in long hand with any degree of fulness 
what the witness is saying, and who will 
nsnally be a considerable way behind the 
witness. But if a judge restricts himself to 
the sahent points of testimony, his record 
on one of these points should, it seems to us, 
he preferred to the record of an unprofessional 
writer; though even in such a case, we 
admit, it is quite possible that the judge may 
be wrong and the reporter right There are 
a dozen drcnmstanoes which are not without 
importance : the keenness of hearing of one 
and the other ; their position with reference 
to the witness ; figuality with the pen, etc. 



NECESSARIES FOR INFANTS. 
The Law Journal (London) notes a curious 
case, Lang v. Outhrief tried on the 23rd of May, 
before Mr. Justice Manisty and a special jury. 
It was an action by a gunmaker to recover 
the price of a pistol and two air-guns sold to 
the defendant The plea was that the defen- 
dant was an infant It appeared that the 
defendant ordered the goods while a minor, 
but the plaintiff having received an intima- 
tion that the purchaser was not yet of age, 
refused to deliver them until the defendant 
came of age, and then delivery was made 
upon his written order. The plaintiff, it would 
seem, was clearly entitled to recover imder the 
circumstances, the fiact that an order had been 
given previously during minority and not 
acted upon, having no bearing on the case ; 
but the curious feature of the trial is that 
the jury found that the pistol was a neces- 
sary for an infJEuit, and the learned judge 
is reported as saying that he agreed with 
the jury ! If we had found this case in our 
contemporary, the American Law RevieWf it 
would seem quite in the ordinary course of 
affairs — the juries of Missouri would doubt- 
less cHng to so reasonable a doctrine, but for 
an Engush jury it is a little strange, and 
we are inclined to suspect that his lordship 
at least was not fully understood. 



THE MODERN LEGISLATOR. 
The modem Quebec legislator ia a remarkar 
ble person. Discovering a deficiency in the 
chest he institutes a commission to find out 
how to economize. The three commissioners 
immediately run up bills amounting to 
several thousands of dollars each, besides 
liberal drafts for travelling expenses; and 
the two secretaries do the same. This is only 
an inquiry as to civil service expenditure 
— a matter with which the heads of depart- 
ments might be supposed somewhat conver- 
sant Then grants to charities and similar 
objects are cut down 20 per cent But the 
modem legislator ends by discovering that 
he is a more distressed creature than hospital 
patients, and he votes himself as extra pay 
for the session $200, or $17,800, for there are 
89 of them — a sum considerably larger than 
was economized from the hospitals. Herbert 
Spencer has been studying and writing unon 
" the sins of legislators.*' It is evident that 
he made a great mistake when he passed by 
Quebec in the course of his investigations. 
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NOTES OF CASES. 

CX)URT OF REVIEW. 

Montreal, May 31, 1884. 
Befiire Johnson, PxpiNBAuand Buchanan, J J. 

Lavoib, Petitioner, and GABouRY,Be8pondent, 
and Lbblanc, put in by answer to the 
petition, and Aldhric Ouimbt, recipient 
of notice. 

Lawl Election Case— Quebec Election Act of 
1875 — Corrupt practice — Oroundsfor pet' 
sonal disqualification of candidate — Counter 
petition—Election^Notice to person charged 
with corrupt practice, 

1. Where the evidence of a corrupt promise by 

the candidate is contradicted in important 
particulars^ and the candidate wholly denies 
it on oathj the Court wUl not base thereon a 
judgment of personal disqualification, 

2. The payment of money by an agent to a can^ 

vasser unll not be Jield ground for personal 
disqualifioation, unless it be shown that the 
candidate was aware of such payment. 

3. The payment by the candidate himself of a 

sum of money for election purposes to a 
person concerned in his election^ is a matter 
to be judged by tlie circumstances attending 
such payment, and where the payjuent in 
question uxis made to a person strongly in 
favour of the candidate, and who required 
no inducement to support him, it was held 
no ground for personal disqualification, 

4. VntU the exigency of the original writ of etec- 

tion is satisfied there is no election, and the 
several elections are considered one and the 
sam^ election, even though the seat is not 
clamed for any one, 

5. Under sections 272, 273 and 21^ of the Quebec 

Election Act of 1875, a regular summons to 
a per son charged with a corrupt practice to 
appear at a place, day and hour fixed, must 
be issued. If tfie party fails to appear, he 
may be condemned on evidence already 
adduced on the trial of the election petition, 
but if lie does appear, the case is to go on as 
an ordinary case, and the judgment is to 
be gi^^en on evidence then to be adduced, 
Johnson, J. In this case the Court is called 
upon to give effect to statutes of the Parlia- 
ment of this Province, that is to say, the 



Quebec Election Act of 1875, and the Contro- 
verted Elections Act, with their amendments 
of the same year ; and we are called npon to 
do this, not only on the main issue between 
the petitioner and the respondent, but upon 
the recriminatory charges brought by the 
respondent in liis turn against Mr. Leblanc, 
who had been a candidate at the previons 
election and was also a candidate at this one, 
which for the purposes of the present case 
has been assumed to form part of the election 
of 1883— the first having failed to return a 
candidate who could hold the seat, and the 
two, therefore, being taken together as con- 
stituting one and the same election ; and we 
are also called upon to apply the law with 
reference to the proceedings incidentally 
taken by the respondent against Mr. Ouimet 
professedly under sec. 270 of the Election Act 
Mr. Felix Lavoie, the petitioner, asked by 
his petition that the election of the respondent 
for the county of Laval should be set aside 
on all the groumls that could be alleged 
under the law ; and it further prayed for the 
personal disqualification of the respondent 
for acts of corruption committed with bis 
personal knowledge and participation. 

This petition was filed on the 19th of Jnlv, 
and served on the respondent upon the 21st 
July, and he appeared by his attorneys on 
the 26th ; and on the 27th July he filed his 
answer, which he intituled, Biponse, ccfidn- 
pitUion et mise en cause, 

A questioa was raised as to whether the 
answer was in time; but that question has 
no importance with reference to the main 
issue on the petition itself— and obviously so 
—because the law says that if the answer is 
not filed in proper time, the issue is to be 
considered joined without an answer. There- 
fore, the motions made to get rid of thii 
answer as filed too late will be considered 
by-and-by with reference to other interests 
viz. : with reference to the interests of Mr. 
Leblanc and Mr. Ouimet whom, by this 
answer, or by means of the demands accom- 
panying the answer and produced and filed 
with the answer, it was sought to put intn 
the case ; and that part of the case need not 
be further noticed now. It will suffice to say 
the answer to the petition waa a general 
denial of its all^ations— the rest of it, or of 
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what was prodnoed along with it, related to 
what was alleged against Mr. Leblanc and 
3ilr. Ouimet, and will be noticed at the proper 
time, when we get to that part of the case. 

Admissions were made by the partieSf 
which considering their importance, both as 
to the general &ctB of the case, and particu- 
larly as to the connection between the eleo* 
tion of 1882, and that of 1883, it is well to 
refer ta They were as follows : 

'' FiHir ^vit^r k frus, les iMurties admettent : 
Qa'im* Election d'un membre k rAssembl^ L^- 
fv UtiTe de ]& Province de Qa^beo, pour le district 
fleotoralde lAyal, diuu le district jadioiaire de Mont- 
rM« a en liea, en vertn de la loi dans le dit district 
pectoral, dans le oonrant da mois de juin 1883, et qae 
I» pr^ntatioo des candidate ayant 6t€ fix^e au six de 
ivoD 1883, a ea Uen ee jonr-U & Ste. Roee, dans le dit 
oMtrict fiectoral de Laval, dans le district judiciaire 
de Montreal, et ^ae la votation aslant iU fiz6e au 
treisiime jonr de jnin 1883, a eu lieu oe jour-li, dans le 
dit dutriet Electoral de Laval ; 

* we le d^f endear, et Pierre Bvariste Leblanc, avo- 
eat, de la eit^ et du district de Montr^l, se sont por- 
IH eaadidats et ont 6U mis en nomination k la dite 
flection et sont demeurte tels oandidats durant la dite 
tuetton; 

'* Que d'aprds le oompte des votes fait par les sous- 
oficien-rapportean,et d'aprds la verification des 6tats 
P»r eox prtoar^, faite par roffioierrapporteur. le dit 
Amed^ (laboary se trouvant 4 avoir £» majority des 
Totes donnds 4 cette dleotion, a en oons^uence ^t^ 
prociam^ flu depute, poor ropr^enter le m district 
ileptonJ de I^val ; 

" Que le dit offioier-rapporteur a fait son rapport 
en consequence an greffier ae la Gonronne en Chancel- 
lene poor la Province de Quebec, lequel a public le 
Dom du dit Amed^e Gaboury, comme candidat 6ln de- 
pute pour le dit district electoral de Laval, dans redi- 
ti<m ordinaire de la Oasetie (MUieUe de Quebec, le 
vuifft-troisi^mejourde juin 1883, conformement ^ la 
«eeti^ 213 de Facte electoral de Quebec ; 

Que le petitionnaire etait et est eiecteur habile il 
voter. etajant droit de vote ilia dite election il la- 
^elle la presente petition se rapporte, et que son nom 
mit insorit sur les listes eiectorales qui ont servi Ik 
u dite election, et qu'il etait encore, lors de la presen- 
tation, habile 4 voter 4 reiection d'un membre de 
I AsKmbiee Legislative de la Province de Quebec, et 
qae de fait le dit petitionnaire a vote : 

Qn'one election eut lieu dans la dite division eieo- 
torale d^ Laval pour T Assembieo Leaislative de <;hxe- 
bec, le vmgt-trois et le trentidme jour d'octobre 1882, 
ftaot respeotivement les jours de la nomination et de 
la votation ; 

. Qo'fD la dite election le mis-en-cause, Pierre Eva- 
nste JUibLanc, eooyer. avooat, de Montreal, fut un des 
ttodidaU et Benoit^Bastien, ecurer, entrepreneur, de 
St. Vineent de Paul, Faatre canmdat, le dit Leblanc, 
^Dt ete rapporte comme dftment eiu ; 

Que le retour da dit monsieur LebUuio fut conteste, 
ftxk eieeUon deolaree nalle et irregulidre, k raison des 
■BAocenvres fraodoleoses de ses aaents, sur admission 
du dit Ldblane, par la Cour Sapeneure du district de 
Montreal, siegeant en revision, le vingt-oinq mai der- 
nier^ et que I'eiection oontestee en la presente cause a 
eu lieu poor lemplir la vacance oreee par le dit juge- 
ffient : 

" Que le dit. Evariste Leblanc, eouyer, avooat, de 
Aontreal, et mis en caose, est la mdme personne qui a 
eie candidat dans les deux dites elections." 

Soon after going into evidence, it was ad- 
mitted that the facts proved by petitioner 
were sufficient to avoid the election; after 
that, the evidence on the main issue was 
directed to eatablish the personal acta and 



knowledge of the respondent which might 
have the effect of disqualifying him. This 
latter question, then, is the first to which we 
shall have to direct our attention. 

If we looked only at the printed /actum« of 
the petitioner and the respondent we should 
find the case of Charette was the only one 
relied upon. That charge, shortly stated, 
was that Dr. Gaboury met Charette at Ste« 
Rose one Sunday afternoon, between the day 
of nomination and the day of voting; 
Charette asked him if he had seen Dr. 
Ouimet, and Dr. Gaboury while answering 
in the negative, enquired why Charette 
wanted to know ; that Charette answered it 
was for a case of child-birth ; whereupon the 
respondent said : " I will go, if you will vote 
for me." Charette swears that he understood 
the attendance of Dr. Gaboury was to be 
given gratis, and that the respondent used 
the words " Je m*en vais y aMer ; moyennatU 
que vous votiez pour moi, je ne chargerai rien.'* 
Dr. Gaboury denies all this in toto upon his 
oath ; but besides this, we are all of opinion 
that the evidence shows conclusively that 
Charette is mistaken, to say the least; the 
time of the arrival of Dr. Gaboury at Ste. 
Rose, and the time when Charette went to 
get Dr. Ouimet, making it perfectly impossible 
that the meeting between him and Dr. 
Gaboury should have occurred as he says it 
did, and without going further, therefore, 
into the discussion of this particular charge, 
we all think it would be impossible, in the 
face of the respondent's sworn denial, and of 
the contradiction of his statement in some 
most important particulars, to base a judg- 
ment of personal disqualification upon his 
evidence, even if there were no further testi- 
mony as to his credibility at all. 

We therefore find that this charge is not 
proved. 

I have said that this charge of a corrupt 
promise made to Charette was the only 
one contained in the printed faetwns ; but 
at the argument of the case there were other 
cases also that were aigued to have the 
efEoct of disquaHi^ing the respondent; and 
the next charge that was urged before the 
court was the case of Tremblay, to whom 
Mr. Mercier paid $61.26 for copying lists 
and for travelling expenses. No doubt, 
under b. 278 of the Quebec Election Act| 
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this payment was prohibited anlees it were 
made through an agent whose name and 
address had been declared in writing to 
the returning officer ; but it shouldbe ob- 
served that Tremblay was not an elector; 
and there is nothing to reach the candidate, 
as to knowledge of that payment There 
is evidence enough to show that the candi* 
date paid money to Mr. Mercier, and that 
the latter paid to Tremblay ; but none to 
show that the candidate knew that Mercier 
so paid the money ; and if it had been made 
by Papineau himself, who was a duly appoin- 
ted agent, and appears indeed to have been 
the only duly appointed agent of the candL 
date, it could not have been considered an 
unlawful payment This payment was in. 
eluded in the account of legal expenses 
which Mr. Papineau, the agent, afterwards 
approved; and if, instead of the money having 
been paid by Mercier and approved by 
Papineau, it had been paid by Papineau 
himself, the proceeding would have been an 
unobjectionable one. It was said that under 
the amendment of the law (39 Vict, sec 19) 
a payment to a canvasser was made a corrupt 
practice. So it was ; but it is not clear that 
Tremblay was a canvasser ; and if it were, 
the payment by Mercier without Gaboury's 
knowledge would not reach to disqualify the 
latter, but merely to avoid the election 
which was already done by the admission of 
the candidate. 

The next case in respect of the disqualifica- 
tion of respondent was the case of Beaubien. 
All that was urged against Mr. Beaubien was 
that he had received money from Graboury to 
influence the election. The fact is that Papi- 
neau the agent sent him $50, and being a 
cautious man he returned it, considering 
rightly that the agent was the proper person 
to pay lawful expenses. Therefore, there is 
nothing in this particular charge at alL 

The remaining charge, although not men- 
tioned in the factums, was put very clearly by 
Mr. Boisvert, for the petitioner, at the argu- 
ment, and it consisted in the payment by Mr- 
Gaboury himself to Mr. Mercier, of a sum 
of $100, to promote his election. Section 249 
of the Quebec Election Act (c. 7,) defines 
corrupt practices. It says among others in 
sub-section 3, of 249, " every person who di- 



*' rectly or indirectly by himself, or any other 
** person on his behalf makes any gift, loam 
*' offer, promise, procurement or agreement 
" as aforesaid to or for any person, in order 
" to induce such person to procure, or endea- 
" vour to procure, the return of any person to 
" serve in the Legislative Assembly, or the 
** vote of any elector at any election," is a cor- 
rupt practice. What is charged against Mr. 
Gaboury on this head is that he paid this 
money, (call it gift, loan, advance, or anytSng 
else,) to induce Mr. Mercier to procure his, 
(Gaboury's,) return. I think we cannot be too 
careful to distinguish what this charge is from 
what it is not. It is not that, in contravention 
of section 278, the money was paid otherwise 
than through an agent declared to the return- 
ing officer. That would be unlawful, no donht, 
and subject by that section to a penalty ; hat 
the charge is that the money was paid, as I 
have said, to induce Mr. Mercier to procure the 
candidate's return. That, of course, is a mat- 
ter of fact to be judged of from the evidence of 
the circumstances. Now, if there is one thing 
conspicuously certain throughout this whole 
lamentable, and I must say most abusively 
long contestation, it is that Mr. Mercier was 
neither in a condition to require any induce- 
ments of the sort — nor Mr. Gaboury to 
attempt any such inducement Mr. Gaboury, 
if I am not using too plain terms, as I hope I 
am not — ^and I certainly do not mean to do- 
Mr. Gaboury was Mr. Merder's candidate. 
How wide from the fact, then, the notion must 
be that the money was paid to get what 
Graboury had got already ! What inducdmont 
could be required ? Why, Mr. Mercier came 
there for no other purpose than to support 
him. P. 259, see Mender's evidence : " Cert 
moi qui est all^ me mettre k son service.^ 
Again, if this man is to be disqualified it is 
for having knowingly committed some corrupt 
practice. Now the payment denounced under s. 
278 is certainly not a corrtptpraetux under the 
act Sec. 248 says " any act or offence punish- 
** able under any of the provisions of sections 
" 249, 261, 252, 263, 254, 255, 256,257,258, 259, 
*< 260, 261 and 262 shall be a corrupt practi(« 
" within the meaning of the present act and 
" of the Quebec controverted electioiis act, 
" 1876." And sec 267 gives us the contt- 
quence (yul, disqualification) of the eomfnitm<m 
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cfoofTvptpractiees by a oandidatef not the oon- 
?eqii6noe6 of an unlawful act, subject as this 
may have been, to a penalty, and declared, by 
the express enumeration of the sections I 
have quoted as constituting corrupt practices, 
liol to be one of them. If any serious discus- 
sion has been rendered necessary of this par- 
ticalar charge it is because the language of 
Mr. Mercier as a witness was inaccurate. He 
said he had borrowed this money firom the 
candidate, and yet that he neyer intended to 
return it This must have been said to cover 
the real transaction whatever it was. Now 
it was not a loan, no doubt It was a pay- 
ment or an advance of money for election 
porposee— prohibited certainly by sec. 278, 
and for that reason, therefore, spoken of as a 
loan, perhaps,— but unleK it was made to in- 
duce Mr. Mercier to procure the candidate's 
return, even though it was employed by 
Mercier for that purpose, it could not have 
operated as any inducement quoad him. The 
plain words of sub-section 3 are directed 
against candidates buying the support of 
others by money, and it is quite plain from 
all the facts of the case that when Mr. 
Mercier went down to this county, no induce- 
ment was required to make him support Mr. 
'Sir. Gaboury. On the contrary. The two 
condidates wereboth'of the party opposed to 
him in provincial politics. He chose the one 
he preferred. Gaboury was his creature — (I 
don't mean it offensively) ; but certainly Mr. 
^lender was not the creature of Mr. Gaboury. 
The money may have influenced others — but 
it did not influence Mr. Mercier— which is 
the gist of the offence charged. 

We now come to another part of the case: 
The respondent, with his answer to the 
petition, made charges, as I have already ob- 
served, against Mr. Leblanc, a candidate at 
hoth elections, and also made charges against 
Mr. Ouimet, who had not been a candidate 
at all, but merely an i^ent for Mr. Leblanc 
at the first election. We will deal first of all 
with the charges against Mr. Leblanc; but 
before coming to the charges themselves, I 
must notice two objections that were made. 
The first was that this answer and its accom- 
paniments came too lata Speaking lor my- 
self and for Mr. Justice Papineau, we both of 
xiB consider that the answer was too late. 



We think it ought to have been made within 
the five days, and that where there are no 
preliminary objections (and here there were 
none), there is the same time, and only the 
same time given to produce an answer to 
the petition. That, however, would not, in 
the opinion of any member of the Court, 
affect the counter demand produced at the 
same time. We, therefore, hold that Mr. 
Leblanc, as far as the time of filing the coun- 
ter demand is concerned, is properly before 
the Court; and he appeared and answered 
the chai^ges, and we have to consider them, 
as far as that objection goes. The second ob- 
jection related to the question whether the 
two elections were to be considered as one. 
The general principle, and the one that was 
acted upon in the Argenteuil case, upon the 
authority of Lord Coleridge in the Launces- 
ton case, is that, until the exigency of the 
writ of edection is satified, there is no elec- 
tion. It was contended for Mr. Leblanc and 
for the petitioner, that this principle only 
applies where the seat is claimed ; and upon 
the authorities cited from the English books 
which are applicable to the English statute, 
that is so; but are those authorities applica- 
ble to our Statute? Sea 55 of the Quebec 
Controverted Elections Act says : •* On the 
" trial of a petition, the respondent may give 
" evidence to show that any other candidate 
" has been guilty of corrupt practice in the 
** same manner, and with the same efi^t sa 
" if he had himself presented a petition com- 
" plaining of such election, or of the conduct 
" of such candidate. But before entering 
" into such proof, the respondent shall give 
" notice thereof to such candidate, if he 
<' be not already in the case, who may 
'' cross-examine the witnesses against him, 
" and produce others on his own behalfl" 

The English Statute, in Section 23, which 
relates to this point theJfe, says: "On the 
'* trial of a petition under this Act complain- 
^ ing of an undue return, and claiming the 
** seat for some person, the respondent may 
** give evidence to prove that the election of 
'' such person was undue in the same man- 
*' ner as if he had presented a petition com- 
'* plaining of such election." Besides the 
difference between the two statutes in this 
respect, we find that provision has been 
made in our statute for security for costs be- 
ing given to the candidate not elected whose 
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oonduct i8 complained of: vide sec. 26 of the 
Controverted Sections Act. By this section 
the petitioner must give security of four 
kinds. The 1st, 2nd and 3rd relate to other 
persons, but the 4th says the petitioner must 
give security to the candiaate not elected 
whose conduct is comp&ined ot 

Now this must obviously apply to such a 
case as the present The petitioner, Mr. 
Lavoie, complains of the conduct of Mr. 
Gaboury. Mr. Gaboury, in his turn, com- 
plains of the conduct of the candidate not 
elected. Call Mr. Gaboury petitioner or 
counter petitioner, the candidate not com- 
plidned of by Lavoie could not ask security 
from him\ Lavoie has nothing to say to the 
candidate not elected; it is the other who 
fJone complains of his conduct and would 
appear to oe required to give security, and 
Dr. Gabonry himself calls his answer 
'R^ponse. centre petition, &c* Therefore, 
whether he actually gave security or not^ or 
whether he was callea upon to ^ive seeunty, 
has nothing to do with the point, which is 
whether provision has been made for secu- 
rity being siven to a candidate not elected 
whose conduct is complained ot K such 
provision has been made it must apply to 
such a case as this, which must, therefore, be 
held to have been contemplated by this sec- 
tion as well as by the express words of sec. 
66. But if any doubt could be entertained 
on this point it would be set at rest by sec. 6 
of the Quebec Election Act The words of 
that section are : ^^ An election petition is a 
" petition complaining of the undue re- 
" turn or undue election of a mem- 
" her, or of no return, or of a double return, 
'' or of any unlawful act of any candidate not 
" returned." So that we have Mr. Leblanc 
before us under the very words of our 
Statute, and we must deal with the case 
charged against him. 

The first case alleged against Mr. Leblanc 
is that of Champagne^ for money paid to him 
on behalf of Leblanc Dy Mr. Ouimet in 1883 
on account of the election of 1882. We ought 
to observe that in the election of 1882. 
between Bastion and Leblanc, the latter haa 
no regularly appointed agent Mr. Boisvert 
explams that he may been considered the 
agent, but in reality never was — ^there never 
had been any appointment made. Coming 
back to the case of Champagne, we will only 
say that whoever may have paid him the 
money, there is no knowledge proved on the 
pu-t of Leblanc 

The next case is that of Cleroux. The 
charge here was that Leblanc personally 
paid him $123. Cleroux himself says that 
he took voters to the poll ; but there is nothing 
to negative Leblanc's own account of the 
matter on his oath; and he says it was for 
his personal expenses, he having been in the 
county pxeviously, and having always em- 



d[oyed Cleroux to drive him about, and 
- Cleroux also swearing that he had charged 
nothing for those he drove to the polL l^o 
money can by law be paid otherwise than to 
the regular agent, except for personal ex- 
penses, and though Cleroux drove persons to 
the poll, there is nothing to show that he got 
the money for that purpose, and he denies it^ 
and we think the money is fairly proved to 
have been paid for personal expenses. 

The next charge is that Leblanc paid |2 
for a treat to St Amour, who kept an inn. 
Leblanc swears this is not true. He paid 
the money for personal expenses, having 
dined there. We consider that the dream- 
stances do not show any corrupt intent 

The case of Charles and Ludger Therien is 
the next one that is urged against Mr. 
Leblanc for having treated* at a committee 
meeting. In this case we consider that the 
evidence shows the money paid was not more 
than sufficient for the use made of the house; 
and in making arrangements for the use of 
the rooms, no Uauor was ordered. One of the 
Theriens says also, that when the payment 
was made it was not made for liquor. 

The cases of Leon Dugas and Paacal Ouimet 
come next This is another case of alleged 
treating, and, applying the same principfes, 
we consider that there is nothing in the 
nature of corruption proved. It was a com- 
mittee meeting, and the treating, if it is to 
be so called, was a treat volunteered by the 
keeper of the house. 

Seraphim Bastion's case comes next He 
says Leblanc promised him money throng:h 
Bellerose, if he would work for him. He is 
entirely unsupported ; Mr. Leblanc denies it 
on oath, and Bastion's testimony is, besides, 
impeached by Beni. Dion, fils, and others. 

The next caae brought forward was the 
case of Pascal Ouimet Besides the soKsalled 
treating there was a payment of $6 made to 
Pascal Ouimet through Boisvert for tiie use 
of the room used by the committee^ He was 
asked to make his account He said it was 
very little, they might give what they liked, 
and Boisvert gave him $6. Under the view 
we have taken of Dr. Gaboury's case, this 
was an unlawful payment, for Boisvert was 
not his regular agent for the election; bat 
certainly it is not a corrupt practice. The 
consequence of this holding will be considered 
by-and-by, as to costs. 

Then there was a case urged ,where Leblanc 
was charged with paying a treat to Jn. Be. 
Auclaire. This again occurred at a com- 
mittee meeting. Auclaire was opposed to 
Leblanc, and tried to get him to treat those 
present, and himself began by treating, 
which Leblanc returned. Audiuie's aoooont 
of the matter is very succinct He says, 
speaking of Leblanc and St Amour, ''they 
(ud not try to influence ma" We think there 
was no oorrapt treating bere^ 
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The next case mentioned in the papers is 
that of flearant, but nothing was said aboat 
thii case at the hearing. 

The case to which the greatest importance 
seems to be attached is that of Eusebe Laurin. 
This was said to be undue influence exercised 
by paying Laurin money to engage men to 
po to the poll on nomination day to " keep 
order" as it was called. The money was paid 
by Mr. Ouimet ; it was employed in part at 
least for some such purpose, and the balance 
was offered back to Mr. Ouimet, who said, 
" reatez tranquilla On r^lera plus tard." 
There is nothing to connect Leblanc with 
this proceeding. There was some misappre- 
hension as to whether this money was 
oflered to Mr. Ouimet or to Mr. Leblanc, but 
most have been to Mr. Ouimet Laurin's 
evidence makes this certain. He sa>s at 
pa^e 98 that the language used was as I 
have mentioned, adding : " Comme je vous 
ai dit tantAt" Looking back to what he had 
said before, and to which he refers, we find 
(p. 74) that it was Mr. Ouimet who said this, 
and not Leblanc. We are not called upon to 
say whether this money was used corruptly 
or not as long as Mr. Leblanc is not shown 
to be connected with the payment of it 

The next case is that of Camllle Leclaire. 
This was an alleged promise of a place to 
Leclaire to induce him to vote for Leblanc, 
and also the subsequent giving of a place to 
him to recompense him for his work in the 
election of 1882. All that is proved is that 
Mr. Ouimet was using influence on one 
ocrarion with Mr. Mousseau to get him to 
fulfil the promise of a place previously made 
by Mr. Loranger, who had represented the 
county J and Mr. Leblanc, who was not even 
a candidate at that time, happened to be 
present We therefore consider that the 
recriminatory demand made against Mr. 
Leblanc in these particulars is ui^ounded. 

Tl^n there is a general pretension that 
there was an organization to supply money 
for this election, and that Mr. Leblanc must 
have known of it We are of that opinion also ; 
but to that extent merely ; and no further. 
There is no evidence of his personal know- 
ledge of the manner of using that money, ex- 
cept where some of it was used lawfully. For 
instance, he must have known that money 
was supplied by Mr. Hughes. He himself got 
some, and paid part of his deposit with the 
returning officer, as he might legally do, with 
money he got from Mr. Hughes and Mr. 
Ouimet ; but he is not connected personally, 
as Car as we can see, with any objectionable 
or oomipt exi>enditure of that money. We 
therefore acquit Mr. Leblanc of the charges 
in the counter-petition. 

Tlie next part of the case relates to the 
proceeding taken by Mr. Gaboury against 
Mr. Ouimet, This, too, was taken at the same 
time, and was produced with the answer and 
served upon Mr. Ouimet, who appeared under 



reserve, and moved to reject the demand 
made against him, and which prayed for his 
disqualification. That motion was granted 
by Judge Mathieu, and we all agree it was 
properly granted. Another notice, with a 
copy of the bill of particulars against Mr. 
Leblanc was afterwards served upon Mr, 
Ouimet, and that notice was allowed to re- 
main in the record for whatever it might be 
worth. There appears to have been some mis- 
apprehension as to the ruling of Mr. Justice 
Papineau upon Mr. Ouimet's motion to reject 
this second notice. However that may be, 
we have now to consider whether the section 
270 of the Quebec election act reaches Mr. 
Ouimet, who is not alleged to have been a 
candidate at the election of 1882 ; but merely 
to have acted in the interest of the candidate 
who was Mr, Leblanc. The sections of the act 
to be looked at are from 269 to 274 inclusiva 
Sec. 269 disqualifies any candidate who may 
employ any person as a canvasser or agent, 
knowing that such pennon has, within eight 
years, been found guilty of any corrupt prac- 
tice by any competent legal tribunal, or by 
the report of a judge. 

Sec 270 disqualifies any person found guilty 
of any corrupt practice in any proceeding in 
which, after notice of the charge, he has had 
an opportunity of being heard. 

Sec. 271 merely relates to the cessation of 
the incapacity where such person is disquali- 
fied upon the testimony ox witnesses subse- 
quently convicted of perjury. 

Sections 272, 3 and 4 supply the means to be 
used and the proceedings to be taken before 
a party can be found guilty of corrupt prac- 
tices, entailing both on himself as well as on 
the candidate who may employ him, conse- 
quences so serious and so penaL The majority 
of the court think that these sections must be 
taken together. We find that under 272, 273 
and 274 a regular summons to appear at a 
place, day and hour fixed, must be issued* 
We find that if the party fails to appear, he 
may be condemned on evidence already ad- 
duced on the trial of the election petition ; but 
that if he does appear, the case is to go on as an 
ordinary case, and judgment, after hearing, 
is to be given on evidence then to be adduced. 
We find it difficult to conceive that all these 
safeguards should be provided if the party 
could be found guilty after a mere ordinary 
notice. We think that the words "after 
notice" in this section are mere matters of 
course, signifying that no judgment finding a 
person guilty of corrupt practices could be 
rendered without notice. We are strengthen- 
ed in this view by the fact that our sections 
272-3 and 4 are not found in any of the pro- 
visions of the English Statute. The English 
statute, however, does contain very much 
the same provision as our section 270. The 
Parliamentary elections act of 1868, sec 46, 
provides that " any person other than a can- 
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didate found guilty of bribery in any pro- 
ceeding in which after notice of the chai^ge he 
has had an opportunity of being heard (the 
same words as our English statute) shall be 
disqualified ; and in the Bewdly case (1 O. & 
H. 176) Blackburn, J., held that the mere 
report of a judge did not disqualify an elector 
under sec 45. He said: "The report of a 
judge is not a determination of the case, 
except incidentally. He has only to make 
a report, and it can hardly be said that 
that is the same as finding a man guilty. 

This decision of Blackburn, J., was referred 
to with approval by the select committee ap- 
pointed in April, 1870. In the opinion of the 
committee tne distinction between 'found 
guilty ' and reported guilty is substantial and 
not formal. 

Again, the sec. 3 of the amendment of the 
Quebec Controverted Elections Act of 1875 
provides for certain cases where agents may be 
condemned jointly and severally with the res- 
pondent to PAY costs. Even in such cases na 
thatj the judge is ordered to summon the agent, 
and if he does not appear he may be condemned 
on the evidence already adduced ; but if he 
does he can only be condemned upon evi- 
dence and after hearing as in an ordinary 
case, and in the same way as provided in 
sections 272, 273 and 274. If such are the care 
and circumspection of the law with respect 
even to a condemnation for costs, we may 
well conclude that we do right in exacting at 
least the same, before we disqualify any man 
from sitting in ParUament or holding office 
under the crown. 

The result, then, of our labours in this pro- 
tracted case need now only to be shortly 
stated. We avoid this election, and to that 
extent grant the prayer of the petition, with 
costs against Dr. Gaboury up to the time of 
his admission of the sufficiency of the evi- 
dence to justify that decision. With respect 
to 4ie proceeding of the petitioner to dis- 
qualify Dr. Gaboury^ we dismiss that part of 
the prayer of the petition; but with respect to 
costs, exercising the powers conferred on us 
by sections 123 and 124 of the Election Act, we 
consider that although Dr. Gaboury is not 
disqualified, the proceedings against him for 
that object are far from being capable of 
being considered vexatious; but rest upon 
prima fade grounds. He made an illegal 
payment to a person other than his regularly 
appointed agent— a payment which has led 
to the principal difficulty in deciding this 
case ; and we condemn each of the parties to 
that part of the case to pay his own costs. 
As regards the contest between Dr. Gaboury 
and Mr. Leblanc respecting the conduct of 
the latter — the recriminatory demand of Dr. 
Gaboury is dismissed, eacn of the parties 
also paying his own costs. 

Finally, as respects the charges against Mr. 
Ouimet, a majority of the court holds that he 



is not before the court at all, and being in the 
position of a man who has been improperly 
brought here, we dismiss the charges against 
him, and he is entitled to his costs against 
the party who brought those charges. We 
hold, (that is, Mr. Justice Buchanan and 
myself hold,) that there is all the difference 
possible between saying tiiat a man may be 
round guilty after notice, and saying that the 
notice alone can put him uponhis trial 
especially when we find the precise mode of 
proceeding presented in the next section bnt 
one. We think with Blackburn, J., that 
there is a substantial difference indeed be- 
tween finding a man guilty, which would 
subject him to the penalties of guilt, and 
reporting what the evidence maj prima fadt 
prove against him— upon which report a pro- 
secution might afterwards lie in which he 
could defend himself But we can report 
without any notice; whereaa we hold we 
cannot find guilty upon a notice alone, and 
set aside the prescribed mode of procedure 
in the statute. We say, therefore, that Mr. 
Ouimet has been proceeded against with a 
view to his disquahfication iUegallv, and that 
having to appear and show the illegality of 
that proceeding, he is entitled to his co6t8 
against the party who took that proceed- 
ing, and we condemn Dr. Gaboury to paj 
those costs. 

The Court desires to add one word— not of 
complaint, nor yet exactly of remonstrance— 
both of them words that are unpalatable ; but 
we feel that some observation is caJled for on 
professional and on public grounds with res- 
pect to the useless and extraordinary com- 
c^exity and confusion of these proceedings. 
Two heavy folio volumes of evidence, without 
division or classification of subjects, would 
seem to be too much to require as a general 
thing in order to reach the truth in a Pro- 
vincial election petition. The hearing of this 
evidence, easily and advantageously reda- 
cible to one-third of its present bulk, took 
one judge of this court very nearlv two 
montris m>m the performance of his ordinaiy 
duties, while to say nothing of incidental 
motions and ailments requiring the services 
of three other judges at various times, the 
present members of this court have been 
sedulously intent, for one whole week, to the 
exclusion of all other business, upon the 
grounds of final investigation and dedsion of 
this case. If the exact measure of justice, 
under such circumstances, has not been 
awarded in every subndetail of the endless 
intricacies of this case, the fault will not ha?e 
been entirely ours. 

Election annulled. 
Boisvert for Petitioner. 
Tnuiel & Co, for Respondent Gaboury. 
Boisvert for mis en cause Leblanc. 
Cornellier for Aid. Ouimet 

Jn the oaM of Choguette df Hib&n (p. 178) Doiion. 
CJ., did not BlL 
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RALLWA Y IN STREET. 
In the present issue we report the case of 
The Montreal City Panenger Railway Co, and 
Parker, in which it was held, that where a 
railway in a street of a city is properly oon- 
btnicted and operated, the company are not 
liable for damages caused by the wheel of a 
vehicle coming into dbllision with the ralL 
A similar principle was laid down by the 
Snpreme Court of Illinois in a recent case — 
Ckioa(fo 6c Eatiem Illinois Railroad Co. v. 
Loeb (March 26, 1884), noted in the Chicago 
Legal Neum. The ruling of the Court was that 
a railroad track laid upon a street of a cily 
by authority of law, properly constructed, 
and (iterated in a skilful and careful manner, 
J8 not in law a nuisance, which is abatabla 
A railroad, or the operation of it, is not to be 
and should not be abated. It is built for the 
accommodation of the public : this is the ob- 
ject which justifies the exercise of the power 
of eminent domain; and the public welfare 
demands that there should not be a discon- 
tinuance of the operation of a railroad. 



EXECUTION OF CRIMINALS. 
We think, says the London Sjpectator, it to 
be demonstrable that so long as the sentence 
of death is retained— that is, so long as the 
nation retains its present creed, and feels for 
HQOBty more than for the individual — three 
conditions as to the method of inflicting it 
should be resolutely maintained. The mode 
of execution adopted should be sudden, it 
should yisibly shatter the corpse as little as 
possible, and it should be held by opinion 
to be itself disgraceful, and no method except 
hanging fiilfils all those conditions. Sudden 
death, could, of course, be inflicted in a hun- 
dred ways, many of them more rapid than 
the noosa Shooting, if the heart is pierced, 
or the brain, is probably as rapid as any. 
The guillotine is swifter than the hangman, 
despite some doubts as to the instantaneous 
loss of the victim's consciousness, and it 



would be easily possible to employ agencies 
more rapid than either. There are poisons 
too rapid in their action for pain, and one 
of them could be administered, we believe, 
during sleep. Electricians can prove, we are 
told, that the electric fluid moves more rapid- 
ly than sensation does, and hold it therefore 
probable that an electric shock sufficient to 
kill instantly would never be felt by the crimi- 
nal at aU, death preceding sensation, a view 
borne out, so far as such views can be, by the 
usual testimony of those who have received 
and survived a stroke of lightning. Any one of 
these methods, therefore, would be as satisfac- 
tory , so far as the suddenness and the absence 
of any approach to torture is concerned, as 
hanging ; but the first two diminish that res- 
pect for the body which the whol^ history of 
brutal assaults shows it so necessary to main- 
tain, and which is, we think, the true objec- 
tion to that ghastly but painless mode of exe- 
cution, blowing from a cannon ; and the third 
is liable to make an objection of its own, that 
it is not wise to make death for crime much 
more painless than natural death usually is. 
We should not make it painful, but we should 
not artificially reduce its terrors. The awe 
with which the punishment is regarded would 
be gravely diminished by the use of painless 
poison, such as Athenians used, while a new 
doubt would be begotten among the ignorant 
as to the reality of its infliction. They would 
begin talking of strong sleeping draughts, and 
of the drugs which could produce apparent 
death— that is, catalepsy — ^without actually 
killing. It is most important that no colour 
should be given to such stories, and impor- 
tant, too, not to degrade science by making it 
an accomplice in the executioner's task, as it 
would be if the electric battery were employed. 
Men ought not to lose the sense that there is 
something rough and brutal about capital 
punishment, that it is essentially a last appeal 
to force in its most direct and savage form, 
when every other means appear from expe- 
rience to have failed. We greatly doubt, 
moreover, whether the multitude would be- 
lieve ii^the painlessness of death by electri- 
city, and whether the lightning stroke would 
not evoke that shudder of sympathy with the 
condenmed which so utterly " demoralizes the 
guillotine," and which the idea of torture^ in 
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this at all eyents, never fails to elicit in Eng- 
land. There would be too mach the air of a 
scientific experiment in every execution, and 
a single instance of failure would, till the ra- 
pid increase of murder recalled the people to 
themselves, be fatal to the punishment of 
death. 



NOTES OF CASES. 

CXDURT OF QUEEN'S BENCH. 

Montreal, May 27, 1884. 
DoRiON, C. J., Monk, Raksay, Cross and 

Baby, JJ. 
The Montreal Cfty Passenger Railway Co. 
(deft below). Appellant, and Parker 
(plff. below). Respondent 
Montreal City Pcasenger Bailtuay Company — 
Obstruction authorized by latv — Liability 
for acddenU 
Where an accident occurred on the track of the 
Montreal City PoMenger Railway Oom- 
pany^ and it wan proved tluit tJierail was laid 
as required by tlie charter of the Company, 
and that live roadway at tlie time of the 
accident uns in good order : Held, that Hie 
plaintiff could not recm^cr for an accident 
caiLsed by the wheel of his vehicle catching on 
the raised part of ttie raiL 
DoRiON, C. J., {dissenticns) said the case ap- 
peared to him to be entirely a question of 
evidence, and after hearing the case twice 
argued he was unable to concur in the judg^ 
ment of the majority of the Court 

Rajhsay, J. A very important question 
arises in this case, and it is the nature of the 
appellant's liabiUty . It cannot be questioned, 
I think, that a tramway, in a street used for 
other vehicles, must be a source of danger ; 
but it does not follow from that, that every 
accident caused by this increased peril must 
be put to the company's charge. They have 
certain powers conferred by law, and if they 
only exorcise these powers in a lawful way, 
those who come in contact with them do so at 
their jieriL We have therefore to inquire 
whether the construction of the railway was 
in conformity with the law, and whether it 
was in good order. It seems to me that both 
of these questions must be answered in favor 
of the company, appellant The terms of 



the Act of incorporation authorized the nae 
of a flat rail, of the Philadelphia pattern, 
modified according to the by-law of the moni- 
cipal corporation, and that was the form of 
rail adopted. It is also established that the 
raised part of the rail, which all respondent's 
witnesses evidently considered sa the imme- 
diate cause of the accident, was that used in 
Philadelphia and sanctioned by the corpora- 
tion there, and is a necessity to keep the rail- 
way car on the track. There was some attempt 
to prove that the road beside the track was 
not in good order ; but it is quite clear the 
accident took place on the rail, and not be- 
tween the road and the rail. It seems to me 
clear that the hind wheel of the wi^on struck 
the raised part of the rail, and instead of 
passing over, slipped into the wheel track, 
and, being caught as in a vice, was twisted 
off: 

Again, the testimony of those who said the 
road was in bad condition is not very convinc- 
ing, and is satisfactorily contradicted- It was 
attempted to make some show of proof that 
the company, sensible of its wrong-doing, had 
hurriedly repaired its line. The little evidence 
in support of this breaks down from want of 
precision. The inspector of the road says it 
is not true, but that the road was repaired a 
few days before and a few days after as nsnal, 
and he tells us that it is repaired constantly 
in this way. The majority of the Court is to 
reverse with costs. 

Monk, J., remarked that his first impres- 
sion was that the case did not admit of much 
difficulty, and, after a very careful reading of 
the evidence, he came to the conclusion that 
the action was completely unfounded. Tlio 
track of this railway might be an obstruction 
and inconvenience, but it was an obstruction 
permitted by the law. It was established thai 
the rails were laid according to the mode of 
placing them in Philadelphia. There was no 
pretension, in fact, that the mode of laying 
the rails was different from that prescribed 
by the law. Then, i^ain, it was proved that 
the road was in perfectly good order. People 
had been crossing the road at this place over 
twenty years ; it was the same rail that was 
first laid, and no accident liad ever happened- 
The waggon on which the plaintiff was sitting 
must have been going too fast It was im- 
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possible to suppose that he could have been 
precipitated twenty feet if the horse was going 
at a walL 

The judgment is as follows : — 

*• Considering that on the 25th day of June, 
1S81, the appellants were not in default or in 
the wrong as regards the quality or pattern 
of the iron rails they had used in the con- 
struction of their railway at the south-western 
comer of the Place d'Armes, where the said 
railway makes a curve in departing from the 
line of Notre Dame Street, and turns in the 
direction of the St James street at right angles 
from Notre Dame Street, but that said rails, 
as well as that part of the roadway which the 
appellants were bound to maintain, were law- 
ful and sufficient ; 

" And considering that it was not by any 
fault, omission or neglect on the part of the 
appellants, thaton the said 25th of June, 1881, 
the respondent was thrown out of the waggon 
in which he was being driven while crossing 
the track of the said railway at the said 
corve, whereby he sustained the injuries for 
which he seeks to recover damages in this 
cause; 

" And considering that the driver of the said 
waggon, while so crossing the said track at 
the time and place aforesaid, failed to exercise 
the necessary caution and prudence, to which 
he was bound on the occasion in question, 
and might by the exercise of reasonable cau- 
tion and prudence have avoided the accident 
by which the respondent was so injured ; 

"Considering that there is error in the 
judgment rendered in this cause by the 
J^uperior Court at Montreal on the 28th June, 
1S82, the Court, etc., doth reverse, etc., the 
said judgment, and proceeding to render the 
jarigment which ought to have been rendered, 
doth dismiss the action of the respondent 
with costs," eta 

Judgment reversed.* 

AftfjoU, Tail it- Abbotts for appellants. 

LacotUj Q.C, counsel 

Jjonetot for the respondent. 

DcLorimier, Q.a, and Oeoffrion, counsel 

• In the cue of the same Company, appellant, and 
The Mootreal Brewmr Company, respondent (an action 
lor (lamases to theyehiole), a similar judgment was 
rendeied. 



SUPERIOR CXDURT. 

MoNTHBAL, May 31, 1884. 
Before Torrancb, J. 

SURPRBNANT V. GoBHILIA 

Libel — Privileged Communication, 
A report made by a foreman in tlie course of his 
duty J and withord malice, respecting men in 
his gang, which caused the men to be dis- 
charged, is a privileged communiccUion. 

This was an action of damages by a man 
dismissed from the service of the Canadian 
Pacific Railway Company, on the report of the 
foreman over hina. The plaintiff complained 
that the report was false and malicious. 

The report bore date the 2nd August, 1883, 
in these words : " I have four men in my gang 
that I do not want any longer ; if you want 
them anywhere please let me know and I will 
send them to you — or give me permission to 
discharge them. They are: F. Suprenant, 
one of the regular section men : him it is for 
trying to make trouble with the men while on 
duty, and the others E. Darbin, L. Darbin, and 
F. Gravel, for backing him up." In conse- 
quence of this report, the plaintiff was dis- 
charged. 

Pbr Curiam. The facts show that the defen- 
dant made his report in the course of his 
duty, and without malice; and, moreover, 
with reason. The report was a privileged 
communication. Lawless v. Anglo-Egyptian 
Cotton Co, ; A.D. 1869, 4 L. R Queen's Bench, 
262 ; Dewe v. Waterbury, 6 Supreme Court 
R. 143, A.D. 1881. 

Plea maintained and action dismissed. 

H, Lanctot for plaintiff. 

H, Abbott for defendant 



PRIVY COUNCIL. 

London, April 7, 1884. 
Before Lord Blackburn, Sir Barnes Pbaoock , 
Sir Robhrt Collier, Sir Richard Couch, 
Sir Arthur Hobhousb. 
Caldwell, appellant, and McLaren, respon- 
dent 
Stream floatable inpart^C, S. U, C, cap, 48— 

Right of using improvements. 
The intention of tJie legislature in enacting 
a S. U. a, cap, 48, sec, 15, (12 Vict, cap, 
87, sec, 5), vHis to give to owners of higher 
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lands the right of floating timber down ail 
streams which were naturaUy floatable for 
some portions of their course, though at 
certain points obstructions existed which 
were only overcome by improvements effected 
by the owner of tJie land on either side at 
his ovM cost 
Judgment of Supreme Court of Canada (5 L. N, 
393) reversed. 
Per Curiam. Id this case the now respon- 
dent as plaintiff, filed in the Court of 
Chancery, Ontario, on the 4th May, 1880, a 
hill of complaint, and appellants, as defen- 
dants, filed an answer on the 11th August, 
1880. Issues of fact were raised, and evidence 
was heard at great length hefore Vice- 
Chancellor Proudfoot, who, on the 16th Deo- 
emher, 1880, pronounced this judgment : 

" 1. This Court doth declare that those 
portions of the three streams referred to in 
the plaintiff's bill of complaint, where they 
pass through the lands of the plaintiff, des- 
cribed in the said bill, when in a state of 
nature were not navigable or floatable for 
saw-logs and other timber rafts and crafts 
down the same, and doth order and decree 
the same accordingly ; 

" 2. And this Court doth further declare 
that the plaintiff is entitled to the user of 
those portions of the said streams where 
they pass and flow through the lands of the 
plaintiff in the said bill of complaint des- 
cribed, and to the improvements thereon, 
freed from the interruption, molestation, or 
interference of the defendants or either of 
them, or their or either of their servants, 
workmen, or agents, and doth further declare 
that the defendants have no right to the user 
of such parts of the said streams for the pur- 
pose of driving timber and saw-logs, and 
doth order and decree the same accordingly. 
" 3. And this Court doth further order and 
decree that a writ of injunction be awarded 
to the plaintiff, perpetually restraining the 
defendants, their servants, workmen and 
agents from interfering with the plaintiff's 
user of the said streams where they pass 
through the lands of the plaintiff, described 
in the said bill, and of the improvements 
erected on the said streams, and restraining 
the defendants from using such parts of the 
said streams andihe said improvements for 



the purpose of driving their timber sod saw- 
logs." 

This decree was brought by appeal before 
the Court of Appeal of Ontario, and, on the 
8th July, 1881,— 

" It was ordered and adjudged by thes&id 
Court that the said appeal should be, and 
and the same was allowed without costs; 
and that the bill of complaint of the sud 
Peter McLaren, in the Court below, be, and 
the same is hereby dismissed without costs 
except in so far as the costs of the appellants 
(the defendants in the Court below) ha^ 
been increased by reason of the motion for 
an interlocutory injunction, and except their 
costs of appeal to this Court from the order 
granting such interlocutory iigunction, and 
as to such excess and costs of appeal, the 
same are to be paid by the respondent to the 
appellants forthwith, after taxation thereof." 

This order was brought by appeal before 
the Supreme Court of Canada, and, on the 
28th November, 1882, it was ordered by that 
Court,— 

" That the said appeal should be, and the 
same was allowed, that the said order of the 
Court of Appeal for Ontario should be and 
the same was reversed, and that the decree 
of the Court of Chancery of Ontario, dated 
the 16th day of December, 1880, should be 
and the same was afSrmed. 

" And this Court did further order and ad- 
judge that the said respondents should pay 
to the said appellant the costs incurred by 
the said appellant, as well in the said Court 
of Appeal for Ontario as in this Court" 

It is from this last order that the present 
appeal is brought. 

There are some things not now in contro- 
versy, which it is better to state before 
examining the allegations in the bill and 
answer. 

The waters which drain from a oon8ide^ 
able tract in Upper Canada collect so as to 
form a river called the Mississippi, which 
flows down to and into the River Ottawa. 
There is no controversy as to the Mississippi 
below a point in the township of Dalhousie 
called High Falls. 

The lie of the country above that point is 
shown by a map (Exhibit G) prepwed by 
the plaintiff below (now respondent), and 
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idq>t6d and used on the aigument here by 
the appellants (defendants below). 

The waters which flow over High Falls 
hav6 their origin in a district of considerable 
dimensions, now divided into several town- 
ships. The npper part of this district does 
not appear to be very steep, though on some 
of the creeks in it there appear to be rapids. 
The creeks, at places widening into lakes, 
finally converge into Cross Lake, in the 
township of Palmerston. Thence the waters 
flow in what must be a considerable body of 
water down a steep and rocky country; 
and this continues to be the character of the 
country for some miles. The body of water 
flowing down this passes over a succession of 
rapids and waterfalls. The waterfall which 
is lowest down is High Falls ; below that 
there is no controversy that the Mississippi 
IS floatable. 

All this country was till within the last 
forty or fifty years in a state of nature, and 
Iwlonged to the Crown. It was covered with 
timber, and the waters flowed as the force of 
gravity directed them. 

And now it is convenient to examine the 
allegations in the bill and answer. 

The bill of complaint of the plaintiff was 
filed on the 4th May, 1880, in the Court of 
Crianoer}', Ontaria It states that the plain- 
tiff is a timber dealer, having his pnncipal 
saw-mill at Carleton Place, a village on th|B 
Mississippi, a considerable distance down 
below High Falls. The defendants also are 
timber dealers, having their principal saw- 
mill also at Carleton Place. 

Both the plaintiff and the defendant have 
taken from the Crown growing timber on the 
lands which form the upper townships, the 
waters from which flow over High Falls. 

The bill states that the plaintiff is owner 
in fee simple of several lots of land. He 
<lerives his title from grants by the Crown, 
»ome to himself and some to persons from 
whom he claims by mesne conveyances. 

The dates of those grants are all given in 
the bill ; the earUest grant in point of date is 
one of the 3rd of August, 1853, to one Skead, 
of lands at High Falls, and the latest in date 
is one of 18th September, 1879, to the plaintiff 
Idmself, of lands on one of the creeks above 
Cross Lake. It is not unimportant to remark 



that all the grants under which the plaintiff 
claims are subsequent in date to the Act of 
1849. 
The bill then contains these statements : — 
" 8. The plaintiff is also the ownqr of large 
tracts of timber land in the aforesaid town- 
ships and along the banks and in the vicinity 
of the said streams, and he has for many 
years past been using, and is now using, and 
expects for many years to come and until the 
timber on the said land so owned by the 
plaintiff has become exhausted, to continue 
to use the said streams for the purpose of 
driving or floating down his timber and logs 
to his mill at Carleton Place aforesaid." 

^'9. The said streams were not navigable 
streams nor floatable for logs and timber 
during the time the said lands were vested 
in the Crown, not until after the time when 
the improvements hereinafter referred to 
were made on the said streams, and when 
they were in their natural and unimproved 
state the said streams would not, even dur- 
ing the freshets, permit of saw logs or timber 
being floated down the same, but on the con- 
trary, were quite useless for that purpose. 

"The plaintiff is entitled, both as riparian 
proprietor and as owner in fee simple of the 
bed of the said streams, where they pass and 
flow through the said lots, respectively, to the 
absolute, exclusive, and uninterrupted user 
of the said streams for all purposes not for- 
bidden by law, and amongst other purposes 
to the absolute and exclusive right to the 
user of the same for the purpose of floating or 
driving saw logs and timber down the same. 
" 11. The plaintiff has for many years been 
engaged in the business of lumbering in the 
said county of Lanark, and at other places 
throughout this Province, and more particu- 
larly in the timber region along the banks 
and in the vicinity of the said streams ; and 
in order to get to his mill at Carleton Place 
aforesaid, and to market the timber and saw 
logs cut in that region, the plaintiff and 
various other persons and firms, the whole of 
whose rights and interests therein and there- 
to have been acquired by purchase by the 
plaintiff, have expended a large amount of 
money, to wit, not less than one hundred and 
fifty thousand dollars, not only where the 
said streams run and flow through the lota 
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above described, but at various other parts 
thereof, over a length of about fifteen miles 
on the said * Buckshot Creek,' and a length 
of about fifty miles on the said * Louse Creek,' 
and main branch of the ' ^Mississippi,' in im- 
proving the said streams, by deepening the 
same by clearing out therefrom stumps, 
trees, and dibris of all kinds, by erecting 
dams, slides, and other erections and im- 
provements wherever necessary on the said 
streams, and occasioned by the existence of 
rapids, falls, and shallows in the course 
thereof; and by reason of such expenditure 
the said streams have become navigable for 
saw logs and timber w-hich, with the aid of 
such dams, slides, and other erections, may 
now be floated down the said streams during 
the time of freshets, which occur chiefly in 
the spring of the year. 

"12. On the various parts of the said 
streams which run and flow through the said 
lands hereinbefore described, the pMntiff 
and those through whom he claims the said 
lands have expended a large amount of 
money in making certain specific and very 
valuable improvements, that is to say : — " 

(The description of the improvement at 
High Falls may serve as a sample) : — 

'* On the said parcel of land, being the front 
half of lot number fourteen in the first con- 
cession of the township of Sherbrooke North, 
the plaintiff, and those through whom he 
claims the said parcel of land at a place 
called ' High Falls,' a portion of the said Mis- 
sissippi River, which runs through the said 
lot, having erected a dam across the said 
Mississippi, whore there is a fall of about 
seventy feet from an island in the centre of 
the said stream to the south shore thereof, 
and also a dam between the said island and 
the north shore thereof, and the said plaintiff 
or those through whom he claims, that is to 
say, the said Skead and Gilmour, or one of 
them, has formed an artificial stream, con- 
sisting of a cutting through rock and earth, 
and a slide connecting the lake or pond 
" above the said High Falls, on an extension 
of the said Mississippi River, with the lake 
or pond below the said falls, which said cut- 
ting also passes through the afore-mentioned 
lot in the township of Dalhousie, the effect of 
the building of the said dams at the entrance 



of the * High Falls' being to raise the level of 
the waters in the said pond or lake above the 
same, and to form a stream in the said cat- 
ting or artificial stream as aforesaid made 
through the said lot fourteen and the said lot 
in Dalhousie, and thus rendering the same 
capable of floating saw logs and timber down 
the same. 

"31. The defendants being engaged in 
their business as hereinbefore allied, have 
recently got out of the woods in the said 
township of Abinger a large quantity of saw 
logs, to wit, about 9,000 saw logs, the whote 
of which is now lying in or being driven by 
the defendants down the said Buckshot 
Creek, and they commenced to enter the laid 
improvements on Buckshot Creek on the 
twenty-seventh day of April, one thousand 
eight hundred and eighty, and they have 
taken them over the improvements herein- 
before particularly referred to, and made as 
aforesaid on lot one in the third concession 
of Abinger aforesaid, and they are now driv- 
ing them down the said Buckshot Creek with 
the intention of taking, and they threaten 
and intend to take them over the other here- 
in-before described improvements made as 
aforesaid on the said Buckshot Creek, and 
down through the main branch of the said 
Mississippi, and will do so unless restrained 
by the order and injunction of this Honoa^ 
able Court 

<^32. The defendants are also taking a 
quantity of saw logs, about ten tliousand in 
number, down the said Louse Creek, and 
through the said lands belonging to the 
plaintiff in the township of Denbigh, and 
thence down the said stream, and to do this 
the defendants threaten and intend to avail 
themselves, and unless restrained by this 
Honourable Court they will avail themselvos, 
of the said improvements made by the 
plaintiff and those under whom he clainis» 
and, in so floating and running the said tim- 
ber and saw logs down the three said streams, 
the defendants are interfering with and ob- 
structing the plaintiff and his employees in 
floating and running down the plaintiff's 
timber and saw logs, to the great danuupe 
and injury of the plaintiff, and to the dam- 
age and injury of the said improvements. 

"33. The defendants, in so floating and 



THE LEGAL NEWS. 



199 



ranning their timber and saw logs down the 
said streams, are wrongfully and forcibly, 
and without right or colour of right making 
u^ of the improvements made by the plain- 
tiff and those under whom he claims, and to 
which, for the reason aforesaid, the plaintiff 
is entitled to the exclusive and uninterrupted 
user. 

"37. The plaintiff further shows that the 
defendants have made use of the said streams 
and the improvements thereon without any 
aathority or license from the plaintiff, and 
well knowing, as the facts are, ihat the 
plaintiff was owner of such improvements, 
and that owing to the said improvemems, all 
of which have been made by the said j^lain- 
tiffor those through whom he claims, the 
.said streaois have become useful for the pur- 
pose ^floating down saw logs and timber, 
and that before the said improvements were 
made, and when the streams were in a state 
of nature, they would not permit of timber 
and saw logs being floated down the same 
even during freshets, yet the defendants have 
never paid to the plaintiff any compensation 
for the user of the said streams and improve- 
ments, and the plaintiff submits that the 
defendants are liable to pay him compensa- 
tion therefor, and that this Honourable 
Coort should direct an account to be taken 
uf tlie amount of compensation which the 
defendants should pay, and that the defen- 
dants should be ordered to pay the same to 
plaintiff when so ascertained." 

The following are the more material parts 
of defendants' answer : — 

" We are the owners of certain timber 
limits situated in the townships of Abinger 
and Denbigh, in the county of Addington, 
for the purchase of which we paid a very 
large sum of money. 

" The said limits were originally the pro- 
perty of the Crown, and were sold by the 
Crown Lands Department to one Skead, and 
we chum title thereto through the said pur- 
chaser from the Department. 

" Our object in purchasing the said limits 
was to obtain a supply of timber and saw. 
logs for our mills at Carleton Place, and we 
would not have purchased and paid the price 
we did for them for any other purpose or 
object 



" Timber and saw -logs, cut and manufiac- 
tured upon the said limits, can only be 
brought to our saw-mills by means of the 
Mississippi River, and Buckshot and Louse 
Creeks, mentioned in the Plaintiff's bill, form 
the only outlets by which the said timber 
and saw logs from our said limits can be 
carried to the said Mississippi River. 

" We deny the allegations contained in 
the 9th and 10th paragraphs of the said bill, 
and, on the contrary, we say that we are 
informed and believe, and charge the fact to 
be, that the said Mississippi River and Buck- 
shot and Louse Creeks are all streams which 
are navigable or floatable for timber and saw 
logs within the meaning of the statutes in 
that behalf, and we claim the benefit of the 
said statutes. 

" We deny that the alleged improvements 
upon the same streams, claimed by the 
plaintiff, confer upon him the rights he 
claims against us by his said bill, but we 
have nevertheless been always ready and 
willing, and before the commencement of the 
suit we offered the plaintiff, to pay him any 
proper sum for the use of any of said improve- 
ments, or any loss or damage that he might 
fairly claim to be put to by reason of the 
passage of our said timber and logs over the 
said improvements, and we offered to submit 
the question of the amount we should pay to 
arbitration, but the plaintiff would not 
accede to any of our offers." 

Strong, J., began his judgment by saying : 

" The finding of the learned Judge before 
whom this case was tried, that those parts of 
the river Mississippi and of Louse and Buck- 
shot Creeks, at which the Appellant has con- 
structed his improvements, were not origin- 
ally and in their natural state capable of 
being used, even in times of freshets, for the 
transportation of saw logs or timber, was not 
on the argument of this appeal demonstrated 
to be erroneous, and a careful perusal of the 
evidence has led mo to the conclusion that 
an attempt to impugn that finding would 
have been hopeless, even if we could have 
entirely disregarded the rule so often laid 
down in this Court, that the finding of the 
Judge before whom the witnesses were ex- 
amined is, in the case of contradictory 
evidence, entitled to the strongest possible 
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presumption in its favour. We must, ther&* 
fore, assume the facts to be as they are stated 
in the first declaration with which the decree 
under appeal is prefaced, namely, — 

" That those portions of the three streams 
referred to in the Plaintiff's bill of complaint, 
where they pass through the lands of the 
Plaintiff, when in a state of nature were not 
navigable or fioatable for saw logs and other 
timber, rafts and crafts down the same. 

** The Appellant's title to the lands upon 
which he has made the improvements in 
question, including the beds of the respective 
streams, was not seriously disputed, and has 
been established by the production of his 
title deeds. The question for this Court to 
determine is, therefore, purely one of law." 

To this their Lordships agree. The Respon- 
dent cannot now contend that timber could 
not be practically floated down those portions 
of the streams whilst in a state of nature, 
though not so well or so profitably as after 
the improvements were made; but the Vice- 
Chanoellor cannot be understood to find that 
it was impossible to float any timber at all, 
over High Falls for instance. In an aflidavit 
used by the Plaintiff for the purpose of ob- 
taining an interim injunction, Mr. T. Skead 
says :— 

" I purchased High Falls, in the thirteenth 
paragraph in the bill referred to, from the 
Plaintiff's father, and built the dam and 
slides there ; and about the year of our Lord 
1849, 1 took John Allan Snow, a surveyor, 
with me and surveyed the whole line of the 
river from High Falls to Cross Lake, and he 
and I then drew a plan of the improvements 
which we thought necessary to make tlie 
river navigable and floatable for timber and 
saw logs, which said improvement was sub- 
stantially carried out by Messrs. Gilmour & 
Co., who purchased from me the lands and 
limits bordering on this portion of the said 
Mississippi. 

" Before the improvements at High Falls, 
a Mr. PlayfjBur, during the highest freshets, 
used to run a few hundred logs over the falls, 
but they were so injured and damaged in 
their transit thereover, that he told me he 
would have to give it up. I had not made 
the slide hereinbefore referred to." 

The finding of the Yice-Chanoellor most be 



understood as meaning only that in a com- 
mercial sense it could not be done; the 
timber being so diflicult to guide over the 
falls and so liable to be injured that no one 
can profitably do it, and consequently no 
one would do it And it must be taken, as 
admitted, that at many places above High 
Falls and for considerable distances, timb^ 
could be floated along the streams. Obvioosly 
this must have been the case wherever the 
streams expanded into lakes. 

[Gonoluded in our next inue.] 



GENERAL NOTES, 

A parochial clergyman writes to the Timn on the 
" Working Ciosaefl and DiTorces." He sajs that the 
cheapest divorce case oosts £30 to £40, and aig« thst 
the cost should be reduoed, so that respectable workiitf- 
men may enjoy the loxary of a diroroe. 

The SolieUon' Journal says that Benjamin's grwt 
characteristio as an advocate * was his onoommoD com- 
bination of legal knowledge and accuracy with adroit 
and persuasive rhetoric' Another of his ehanetei^ 
istics was his manner of his charging fees. At fint, 
he said, ' I charge a retainer, then a reminder, then s 
refresher, and, lastly, a finisher.' 

The late Mr. B. A. R. Hubert, prothonotary of th« 
Superior Court, Montreal, died very suddenly early in 
the morning of the 17th June. The deceased was at 
the office as usual untU after 5 p.m. on the 16th, and 
retired about midnight, but soon after was taken ill 
and died within an hour. Mr. Hubert was bom in 1811, 
and practised as an advocate for many yean. He 
succeeded the late Mr. Coffin as prothonotary in 1867. 
He was a courteous gentleman, and enjoyed universal 
respect during his career at the bar and as an offieul 
of the Superior Court. 

He was a young lawyer and was delivering his maiden 
speech. Like most young lawyers, he was florid, 
rhetorical, scattering and windy. Tot four weazy hoars 
he talked at the court and the jury, until everybody 
felt like lynching him. When he got through, his 
opponent, a griuled old professional, arose, looked 
sweetly at the judge, and said: "Your Honor, I will 
follow the example of my young friend who has just 
finished, and submit the case without argument" 
Then he sat down and the silence was laige and 
oppreasive.— Central Law Journal. 

A Hereford solicitor was charged at the City Police 
Court with stealing an orange, value one penny, from 
the basket of a hawker, who was supposed to be blind. 
The fact was admitted by the defendant, who, how* 
ever, explained that he was a customer of the proseea- 
tor's, and disbelieving in his supposed blindness, he 
took the orange out of the man's basket to test him, 
a? he went about the city with a seemingly perfect 
knowledge of what he was doing. He intended return- 
ing the orange, but the man had disappeared. The 
magistrates accepted the explanation, and the defen- 
dant was discharged, but oompensated the prosecutor 
by giving him half-«-orown.~Xaio Jtivrmd aUMBdoB). 
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THE LTCESSE QVESTION—THE TEST 
CASE. 

Written conatitiitions would be very ad- 
mirable tilings if they rendered it impossible 
for anybody to infringe the rights they 
^iPtensibly guarantee. Unfortunately, ex- 
I»'rience teaches us that they are as subject 
to violation as unwritten constitutions, and 
llie ver>' attempt to commit constitutional 
nileb to writing, from abstract ox>nbiderations 
of what it is desirable to establish, gives rise 
fur the most piirt to a new peril. Tlie chief 
dangers to which all constitutions are ex- 
posed, however, arise from the calculated 
attacks of one or other power in the state 
with a view to undermine all other powers, 
and of this we have numerous examples, 
Iwth on the part of the Dominion and of the 
\ijcBA governments. On the one hand we 
liave the local authority claiming equality 
with tliat of the Dominion, and denying 
itii KUpremaoy, and one local official has even 
hnd the hardihood loudly to proclaim the 
pmposition that ff,ll powers not specially con- 
ferred on the Dominion by the B. X. A. Act 
>)elong to the Provinces. On the other hand 
the Dominion Parliament hardly hesitates 
to legislate on any subject, and by enlarging 
the application of laws has, not altogether 
unsuccessfully, robbed the local legislatures 
of jiowers evidently intended to be conferred 
on them. 

We are not disposed to whine over these 
contests, which seem to be the accompani- 
luent of every institution no matter how 
dexterously framed, but the license question 
Is now being put into a shape which presents 
a now and very formidable menace to pro- 
vincial powers. Wo learn from a special to 
the Montreal Gazette, dated Ottawa, 15th 
June, that "The reference to the Supreme 
(Vrtirt of the Dominion Licjuor License Act 
\s made under authority of the 2(>th section 
f»f 47 Vict, chap. S2, passed last session 

which provides that, whereas doubts have 

l)een raised an to the constitutionality of the 



the license act, it may be referred to the Su- 
preme Court, before which the provinces may 
be represented by counsel, the decision of 
the Supremo Court to be final, unless leave 
be granted to appeal to the Privy Council." 
The finality thus to be established is in- 
tended to decide the following important 
questions, which, we learn from the same 
authority, form part of tlie case : 

" 1. Question— Are the following Acts in 
whole or in part within the legislative author- 
ity of the Parliament of Canada, namely : 1. 
Tlie Liquor License Act, 1883; 2. An Act to 
amend the Liquor License Act, 1883 ? 

" 2. Question— If the court is of opinion 
that a part or parts only of the said Acts, are 
within the legislative authority of the parlia- 
ment of Canada, what part or parts of said 
Acts are so within such legislative auth- 
ority?" 

One can scarcely help asking by what 
authority the Dominion Parliament passed 
such an Aci ? A very able supporter of the 
government, who does not generally speak 
at random, addressing his constituents, re- 
cently, put forward what, we may presume, 
is the best justification of the Act He said : 
"This, therefore, is not an attack on the 
rights of anybody— it is simply an attempt 
to procure a complete legal decision from the 
highest courts, of the powers of the Dominion 
and provincial authorities on a subject upon 
which grave doubts existed, and relative to 
which it was most important to have these 
doubts set at rest." 

It is always important to set doubts at 
rest; but, however desirable this may be, 
the object will scarcely be attained by appeal- 
ing to an imaginary authority. It is nothing 
to say that " the provincial authorities have 
concurred." Their concurrence or disappro- 
bation can neither add to nor diminish the 
powers of parliament It is a considerable 
I tax on credulity to require us to believe that 
I this is is a bona fide attempt to have a com- 
plete decision of a vexed ciuostion. The 
! wicked promptings of the mind lead one 
rather to suppose that it is an attempt to 
snatch an advantage Else, why should the 
I suit not have l^een allowed to run a regular 
I course ? The decisions of higher courts are 
I only better than those of inferior courts in 
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this — that they &re rendered on re-hearings. 
If the former are turned into courts of first 
instance they lose this advantage. Again, 
why make the decision of the Supreme Court 
final ? If the decision of the highest courts 
is really desired, it seems strange to restrain 
the appeal to the Privy Council 

We venture to affirm further, that the 
Dominion legislature has no authority to 
pass such an Act Its exceptional power to 
create courts is contained in sec. 101 B. N. A. 
Act, 1867. That section allows Parliament 

(1) to create a Court of Appeal for Canada; 

(2) to establish additional courts for the 
better administration of the laws of Canada. 
The Act in question, neither creates a Court 
of Appeal nor an additional court, for the ad- 
ministration of the laws of Canada. The 
Supreme Court is called upon to act as a 
court of first instance, and to decide on an 
Imperial Act which is not exclusively a law 
of Canada. 

We should be glad to know what is meant 
by the concluding words, ** unless leave be 
granted to appeal to the Privy Council." By 
whom is leave to be granted in the test suit ? Is 
it supposed that if the Supreme Court decides 
that the License Act of 1883 and its amend- 
ing act are within the authority of Parliar 
ment, the first liquor seller prosecuted will 
be precluded from pleading that the law is 
null ? K so, we are to have arrits portant 
rSglement—Sin anomaly in the British system. 

THE BOUNDARY QUESTION. 

While our local legislators have been amus- 
ing themselves and the public with resolutions 
and counter resolutions autonomous, which 
really signify nothing, important questions of 
federal politics have been progressing un- 
heeded. All this may be for the best It 
may be as effectual to steal an advantage as 
to cut thd Grordian knot, but such deft opera- 
tions look better at a distance than when 
performed under our noses. 

From the personal and fashionable intelli- 
gence of Toronto dailies we learned, some 
little time ago, that Mr. Attorney-General 
Mowat liad taken his departure for London, 
there to prepare for his expected triumph on 
the Boundary Question. It will be remem- 
bered that in the speech of the Lieutenant- 



Governor of Ontario at the opening of last 
session, we were told how glad Mi*. Mowit was 
to have it in his power to state, that a case 
had been agreed for a referenaj of the dis- 
pute respecting the interooloni al bonndaiy 
between Manitoba and Ontario, t<D the judicial 
committee of Her Majesty's Privy Coondl. 
'*The first question to be decided nnder that 
reference is the validity of the award made 
by the arbitrators in 1878," Ac. 

As the pre-eminence given to this branch d 
the case haa been thought deserving of snch 
exceptional notice, it is not unffiirto suppc^e 
that it is considered as a diplomatic victory 
of some moment, and perhaps the caoae of 
Mr. Mowat's well-known disUlce to a reSBt- 
enoe to the Privy Council being changed to 
gladness. It may be a crumb* of comfort, for 
on the real question as to the boundaries of 
Ontario there is no sort of difliculty.* Prob- 
ably Mr. Mowat over^rates the result of his 
diplomacy. Much reliance need not be 
placed on the unwillingneB.i of the Privy 
Council to disturb an award •ooncurred in by 
an English Ambassador. Kor can one of 
Mr. Mowat's legal experiencje hope that the 
judicial committee will seek, to escape from 
the examination of the ponderous historico- 
legal argument on the merits by deciding 
so slim a question prfjudicielle as the validity 
of the so-called award. 

Equitably the award lias no claim to be 
favourably considered. It is notorious that 
the Dominion Govemmenit sold the battle. 
The real question, then, wtis between Ontario 
and Quebec, and yet the Chief Justice of 
Ontario and a former repitssentativectf Upper 
Canada and of Ontario, with the Ambassador 
thrown in to give some show of &imeas to 
the preconcerted decree, were selected to 
decide the matter.f There was no attend 



* The only other view than that of the height of 
land and the dae north line from the janetion of the 
Ohio and Mississippi Rirers, that oan be snstaincd 
with any show of reason, is that pot forward by Mr. 
Justice Armour- I understand from the answers of 
the learned judge that he maintains thejbeii^t of land 
to be the whole boundary to the north and west of On- 
tario as being the territory always ooenpied l^ the 
former province of Upper Canada. There is maeh 
that is equitable in this view ; bat the learned judge 
hastens to observe that the decision in the Bemkardt 
case is an authoritative protest. 

t See with what care the Imperial Parliament deem* 
ed it necessary to provide tor imMutiali^ in the 
selection of arbitrators. Section 142 B. K. A. Act of 
1867. 
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to lay down alegal boundary, and the Com- 
miasioners did not think it worth while to 
oonoeal their disregard for the aiguments of 
ooQDseL 

Fortunately for the predominance of truth, 
Mr. Mowat'e hobby is as unfounded in law as 
it is uDSupported by equity. The Dominion 
GoTemment had no more power to extend 
the bonndarioB of Ontario by an award than 
to extend them arbitrarily by a donation. 
A valid submission to an award implies 
the power to transact, ie., the power to com- 
promise. It will 8cart»ly be contended that 
the Dominicm Government could, by a com- 
pact with the Government of Ontario, have 
altered the boundaries of the Province. This 
IB elementary. 

It would lead to greater length than our 
space can spare room for, to develop this 
proposition fuUy. It is sufficient to refer to 
section 3, '' Declaration of Union,'' section 5, 
"Four Provinces" ; section 6, " Provinces of 
Ontario and Quebec," to establish that under 
the Act of 1867, the provinces forming the 
nnion were determinate bodies, legally cir- 
cumscribed, and that no power but the 
Imperial Parliament could alter them. Their 
limits were to be decided as all legal ques- 
tions by the courts. This has been admitted, 
for by the Act of 1871, special power was 
given to increase, diminish or otherwise alter 
the limits of any province. (Sections). Nay 
more, it was questioned whether the Dom- 
inion Parliament had power to create a new 
province out of territories forming part of the 
Dominion, but not included in any province 
(section 2) ; and section 5 of the same Act 
ccmfirms the Acts of Parliament establishing 
a temporary government for Ruperf s Land 
and the North-west Territories and for the 
" govenmient of the province of Manitoba." 

It seams dear, then, that vnthout the 
powers conferred by the provisions of the 
Imperial Act of 1871, no power existed in the 
Dominion Parliament to alter the limits of a 
provinca In the submission lb the arbitra- 
ton, did the governments of Canada and 
of Ontario pnrsue the powers so conferred? 
Clearly not It is the Parliament of Canada 
which may, with the consent of the legis- 
latore of any province, alter the limits of such 
province, not the governments. 



The object of the foregoing remarks is only 
to resume the questions raised, and to draw 
the attention of the Grovenmient of Quebec 
to the right and duty of that province to be 
represented before the Privy CoundL From 
the isolated position of the majority of the 
population of Lower Canada, it became 
necessary, at the time of confederation, to 
provide special protection for their rights. 
To secure this protection to some extent, it 
was determined to make Quebec the unit, to 
^me extent, of confederation. Population 
Was to decide the number of representatives 
e^h province might send to Parliament, 
^provided Quebec should never have fewer 
than sixty-five (Sections 51 and 52). Then, as 
to senators, there were three groups— Ontario, 
Quebec and the Maritime Provinces. There- 
fore it is, I have said, the real interest as to 
the award was between Ontario and Quebec. 
It was manifestly the interest of Quebec to 
prevent the neighbouring province of Ontario 
becoming by increase of territory an 
"Empire" province, and so disturbing the 
equilibrium of confederation. R, 



NOTES OF GA8B8. 

PRIVY COUNCIL. 

London, April 7, 1884. 

Before Lord Blackburn, Sib Barnbb Paaoogk, 
Sir BoBBRT CoLUBR, Sib Richard Cough, 
6m Abthub Hobhoussl 
Caldwhll, Appellant, and MgLabbn, Respon- 
dent 
[Gonolnded from p. 200.] 

So understanding the finding, the question, 
which though raised as to many places may 
most convenientiy be dealt with as if it rela^ 
ed to one only, seems to be this. 

The waters have formed a stream or river, 
which for many miles is capable of floating 
logs and timber, at least during freshets, down 
towards a market, but at a part of it where the 
soil on both sides of the stream belongs to the 
plaintiff, there is a natural obstacle such as a 
rapid and waterfall which renders it imprac- 
ticable in any commercial sense to float tim- 
ber down the stream at that part 

The plaintiff, or those through whom he 
dainui, have made improvements, consiBtixig 
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substantially of dams above the water£etll to 
keep the water back, so as to make the rapid 
deeper and slower, and made slides over the 
top of the dam and down to below the fiills, 
so that timber can by means of these slides 
be carried safely over the waterfall The 
defendant proposes to bring the timber from 
the part of the stream above the obstacle by 
means of these improvements. He does not 
claim to do this by any common law right, 
but by virtue of certain statutes of Upper 
Canada. And it cannot be disputed that the 
Legislature had full power to confer such a 
right ; whether they have done so or not must 
depend on the construction of the statutes. 

The defendant has always been reatly and 
willing to pay for the use of the improvements; 
that is obviously fair and just, but it is not 
pretended that the statutes provide in terms 
that if he uses such improvements he shall 
pay for them. Had either of them done so, 
the intention of the Legislature to authorize 
him to pass over the obstacle by means of the 
improvement would have l^een quite clear. 
Tiie absence of any such provision is strongly 
relied on as showing that tlie Legislature did 
not so intend. 

Tho plaintiff rehes on his common law 
rijiht, as owner of the soil, to prevent any one 
from using his soil in any way which he does 
not (^l loose to allow, unless, by statute, that 
right is abridged, as it may be. 

There has l)een a considerable diversity of 
opinion amongst the Judges in the Courts 
below. Their Lordships have pursued their 
opinions with much advantage, and have with 
great care considered the reasons of those 
from whom they differ. In the result they 
come to the conclusion that the judgment of 
the Court of Appeal for Ontario is right and 
should be restored. 

They think that there can be no doubt that 
by the law of England the owner of the soil 
on both sides of a running stream, whether it 
be navigable or not, is prima facie at least, 
owner of the soil which forms the bed of the 
stream, and as owner of this land covered by 
water, has all the rights of a landowner. But 
this is subject to all rights of the owners above 
him to have the water flow away from their 
land, and to all rights of tho owners below 



him to have the flow come down to them as 
it was wont It is also subject to any rights 
which the public have over it 

One of the practically most important rights 
of the owner of a portion of the soil of tiie 
river is the right to use the water for a mill, 
and in order to do so, or indeed for any other 
lawful purpose, to erect a dam on it The pub- 
lic may have rights to navigate the stream, 
and whenever such a right exists the right of 
the mill-owner and the right of the public 
come into conflict They may co-exist, but 
when they doj one or other must be modified. 

The rights of the pubUc to navigate astream 
may be created either by prescription or hy 
dedication by Uie owner of the land within 
time of legal memory. And in an old settled 
country like England it could seldom be mar 
terial to enquire further than as to those 
modes of creating such a right But when 
the law of England was taken out to a new, 
unsettled country where prescription conld 
not exist, and dedication could rarely exist till 
after the country was to some extent settled, 
it became important to enquire whether the 
principles of the common law did not gire 
such a right independent of any userjWhOTe- 
ever the stream was, in its nature, capable of 
being navigated. No question arises in the 
present case as to this right of navigation; 
and, at all events, up to a period later than 
1849, it was a question of great doubt what 
tlie law of Upper Canada was on this subject. 
The right now claimed to use streams, not 
navigable for general purposes, to float down 
timber, was one, which in England, if it 
existed at all, from the nature of the country, 
could not be important ; it never came into 
question in any case of which we are aware. 
It was one which, in a new wild country 
overgrown with timber, might be very impo^ 
tant, and it must be a question of doubt what 
was the right 

The owner of the land covered with water, 
over which a stream flows, has the unques- 
tioned right to erect a mill on it, if he does 
not thereby infringe on any right of the pro- 
prietors above or below liim, or on the pnbKc 
rights. The doubts as to what w^as the extent 
of the public right over such streams cast a 
doubt on the extent to which it was lawful to 
erect mill dams. 
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It is obvious that it was very desirable 
tiiatjforthe purpose of encouraging the de- 
velopment of the country, these doubts 
!ihould, as soon as possible, be solved. And 
as the L^slature of Upper Canada had full 
IK)wer to enact what should be the law in that 
country, the real question is, what did they 
enact? 

The statutes of Upper Canada have been 
consolidated and afterwards revised ; but the 
Acts under which this is done are merely 
consolidation and re\nsion Acts, and do not 
alter the effect of those statutes which bear 
on this question. The first statute which it 
is necessary to notice is the Act of 26th 
March, 1828. 

After a preamble that it is found expedient 
and necessary to afford facility to the inhabi- 
tants of the Province engaged in the timber 
trade in conveying their rafts to market (as 
well as to the ascent of fish) in various 
btreams now obstructed by mill dams, it 
enacts that every occupier of " any mill dam, 
which w or Tnay be legally erected," where 
timber " is usually brought down the stream 
on which such dam is erected," shall, under 
apenalty^ " construct and erect a good and 
sufficient apron to his dam." The 2nd sec- 
tion describes the kind of apron : — " Such 
apron shall not be less than eighteen feet 
wide, by an inclined plane of twenty-four 
feet eight inches to a perpendicular of six 
feet, and so in proportion to the height. 
\yheTQ the width of the stream will admit of 
it, where such stream or dam is less than 
fifteen feet wide, the whole dam shall be 
aproned in like manner, with the same 
inclined plane." 

Without enctunbering the case by con- 
sidering any question relating to the fish, the 
intention of the Legislature seems obvious. 
Tliey contemplated that there might be miU 
dams then or thereafter legally erected on 
streams down which lumber was usually 
brought. And without inquiring what were 
the conditions necessary to make such an 
erection legal, the Legislature, for the pur- 
pobe of affording faciUty to those engaged in 
the lumber trade in conveying their rafts to 
market, impose a duty on the mill-owner to 
add to his mill an apron 8o as to let the rafts 
pass over it This did to some extent impose 



on the owner of the dam, by supposition 
legally erected, the burthen, without any 
compensation, of building an apron ; but it is 
clear that the Legislature did intend for the 
good of trade to impose that burthen on 
them. Probably it was not supposed to be 
very heavy. The Act, however, is in terms 
confined to those streams down which lum- 
ber was " usually" brought 

Several statutes were referred to on the 
arguments, which their Lordships think do 
not much affect the question. 

Then comes the Act of 30th May, 1849. 

The preamble is, " Whereas it is necessary 
to declare that aprons to mill-dams which 
are now required by law to be built and 
maintained by the owners and occupiers 
thereof in Upper Canada" (obviously refer- 
ring to the Act of 1828 already dted), "should 
be so constructed as to allow a sufficient 
draft of water to pass over such aprons as 
shall be adequate in the ordinary flow of the 
stream to permit saw logs and other timber 
to pass over the same without obstruction." 
This clearly indicates an intention to throw 
upon those who have dams " legally erected" 
upon streams a further burthen. The first 
section with the o^ect contemplated by the 
preamble cast upon them without any com- 
pensation the duty to Qject and maintain 
waste gates, brackets, and slush boards, so as 
to keep the depth suflicient to allow the pas- 
sage of " such saw-logs, lumber, and timber 
as are usually floated down such streams," 
with a proviso that "no person sliall be 
required to build aprons or shdes on small 
streams unless required for the purposes of 
floating down lumber." 

The fifth section of this Act goes beyond 
the object mentioned in the preamble ; it is, 
however, perfectly settled that though the 
preamble aids in the construction of an Act, 
effect is to be given to the intention of the 
Legislature if it sufliciently appears though 
it goes beyond the object of the preamble. 

It is upon the construction of this fifth sec- 
tion that their Lordships think this case 
depends. Li tlie Consolidated Statutes f^ 
Upper Canada, cap. 48, it is divided into two 
sections— sections 15 and 16— and the mean- 
ing is made rather clearer by transposing the 
position of the two provisos at the end of the 
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section which are made into section 16, bat 
there is no alteration in the substance. 
The fifth section is in the following terms : — 

'* That it shall be lawful for all persons to 
float saw logs and other timber rafts and 
crafts down all streams in Upper Canada 
during the spring, summer and autumn 
freshetS) and that no person shall by felling 
trees or placing any other obstruction in 
or across such stream, prevent the passage 
thereof; provided always, that no person 
using such stream in manner and for the 
purposes aforesaid shall alter, injure, or des- 
troy any dam or other useful erection in or 
upon the bed of or across any such stream, or 
do any unnecessary damage thereto or on the 
banks of said stream, provided there shall be 
a convenient apron, slides, gate, lock, or open- 
ing in any such dam or other structure made 
for the passage of all saw logs and other 
timber, rafts, and crafts authorised to be 
floated down suoh stream as aforesaid.'' 

This enactment, it is to be observed, became 
law in 1849, and has not been altered since. 
In 1863, the case of Boole v. Dichon was 
decided in the Court of Common Pleas of 
Upper Canada. The question there was as 
to a claim for the use and occupation of a 
slide on the Indian River. The Court of 
Conmion Pleas thought that if the slide was 
on a stream within the meaning of the enaclr 
ment their Lordships are now considering, 
the plaintiff must fail ; whether, if the statute 
applies, this consequence would follow, their 
Lordships need not stop to inquire. So think- 
ing the Court of Common Pleas put a con- 
struction on the Act 

The Vico-Chancellor, in the present caae, 
after the evidence was heard, said, addressing 
the defendant's counsel : — 

" I think, Mr. Bethune, you stated that if I 
considered myself bound by the authority of 
Boole V. Dkkion, there was little use m argu- 
ing the case. It seems to me that I am bound 
by that case in this respect, that I ought to be 
bound by and respect the ruling of a Court of 
co-ordinate jurisdiction, though not in the 
same sense as I would be bound to follow a 
judgment of the Court of Appeal If the 
interpretation placed upon it in Boole v. Dick' 
8(m be the construction this statute is to bear 
in regard to improvements upon riven and | 



their floatability, I understand that ctm to 
determine that if any improvements are 
necessary to render streams floatable, the 
statute does not apply, that it does not alter 
the character of the private streams, and that 
the owner of the land over which the stream 
flows has the right to prevent intrusion upon 
it. It therefore comes to be a question of 
evidence as to whether the streams mentioped 
here can be considered floatable withont 
artificial aids." 

The Judges of the Court of Appeal for 
Ontario, all agreed that Vioe-ChanoeUor 
Proudfoot had correctiy apprehended ii» 
construction put upon the statute by the 
Court in BoaU v. Dickson, and that he ooold 
not properly disregard the dedsiom of a 
Court of co-ordinate jurisdiction, but all four 
thought that construction wrong; Burton J., 
though dissenting from his brothers, ex- 
pressly saying : — 

" I quite agree with them in their view of 
the doctrine laid down in Boole v. Dickson, 
and think there is nothing to warrant the 
qualified construction placed upon Sect 15 of 
the 12th Vict, c. 87, by the learned judge who 
delivered the judgment in that case; batl 
am unable to bring myself to the condusion 
that the mere permission or the recognition 
of the right to float all streams during fresh- 
ets makes the entire streams pxibiiei /urn, 
although, in point of fact, many portions of it 
may be quite impassable, even in times ci 
freshets, for the smallest description of timber 
or other article of merchandise. 

The Judges in the Supreme Court thought 
that the construction put upon the statute 
in Boole v. Dickson was right, and the Gbief 
Justice, Sir W. Ritchie thought, that even if 
wrong, it ought to be maintained on the 
ground taken by Lord EUenborongh in Doe 
and OUey v. Manning, 9 East 71, that in ques- 
tions of conveyancing it was important to 
adhere to decided cases even if convinced they 
were originally wrong. This doctrine has 
often been recognized. The maxim **Communis 
error fodt jw"ia peculiarly applicable to con- 
veyancing questions. But this is not a ques- 
tion of conveyancing, and their Lordships do 
not think that there is any ground forsaying 
that Boole v. Dicksonf if wrong, should be 
followed. 
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And their LordshipB agree with the Judges 
in the Goart of Appeal for Ontario in think- 
ing that there is nothing to justify any 
Conrt in oonstroing the words " all streams " 
as meaning such streams only as are at all 
places floatable. They do not think that 
every little rill, not capable of floating even a 
bnlmsh, is a stream within the meaning of 
the Act But when once it is shown that 
there is a sufficient body of water above and 
below the spot where the natural impediment 
renders the stream at that spot practically 
nnfloatable, it does not make it cease to be a 
part of the stream in the ordinary sense of 
the word^. 

It has been aigued that though this might 
have been the natural meaning of the words, 
if the enactment had been *' that it should be 
lawful to float saw timber rafts and craft down 
all streams in Upper Canada at all seasons," 
that the legislature here confined the enact' 
ment to making it la^'ful " during the spring, 
sammer and autumn freshets." And that, it is 
argued, shows an intention to cut down the 
laige words " all streams." Their Lordships do 
not assent to this argument Probably the 
Legislature confined the enactment to the sea- 
sons during which lumberers ordinarily ply 
their trade, thinking it better to leave the 
rights of aU parties at all other seasons un- 
touched. Whatever was their motive, it seems 
clear, on the construction of the enactment, 
that if a lumberer claims a right at any other 
period than during the freshets to float tim- 
ber along a portion of a stream, he must rest 
his claim on something else than this enact- 
ment It is not, however, an objection to his 
right under this enactment to float during 
freshets, that he may, on the same part of the 
stream be entitled, on other grounds, to float 
at all times. 

Their Lordships do not think that the limi- 
tation of the right in the stream to one period 
of the year prevents that from being a part of 
the stream which would otherwise, in the 
ordinary sense of language, be a part of 
the stream, even if the existence of an impe- 
diment there makes it not practically availa- 
ble for the purposes of the lumberer even in 
freshets. The respondent's construction of the 
enactment seems to them to require the intro- 
duction by implication of some such words 



as these, " except on such parts of the streams 
as are, owing to the presence of an impedi- 
mentsuch as a water£Eill, not practically avail- 
able for the purpose of floating timber, until 
some improvements are made." 

There does not seem to their Lordships to 
be any sufficient reason for implying this or 
any similar qualification. 

It is quite true that it is not to he pre- 
sumed that the Legislature interferes with 
any man's private property without oompen- 
satioiL But if the whole stream is fioatable 
during the freshets it cannot be doubted that 
the Legislature did mean, with the object of 
affording facility to lumberers, tO'Carry their 
timber to market, to say that they should 
have the right to fioat down the stream at 
these seasons without obstruction by the 
owners of the bed of the river — without pay- 
ing them anything. If, as seems to be the 
opinion of Burton, J., the principles of the 
common law could be worked out so as to 
give this right, at any rate the Legislature in 
1849 did not know this, or mean to declare it 
Without declaring what the law then was, 
they enacted that " from this time, 1849, for^ 
ward the law shall be as we now enact" 

It is, however, quite true that no power is 
given by the statute to make practically float- 
able spots which are not so in their natural 
state, and that the Legislature, who must be 
taken to know that such streams as this 
Upper Mississippi were likely to exist in the 
unimproved parts of the country, must have 
contemplated that, before the right they gave 
became practically useful, something must be 
done which would be a trespass if done with- 
out the authority of the owner of the soil. 

There does not seem to be any great diffi- 
culty in holding that, if all that was done was 
to remove some existing obstruction, as by 
blowing up a rock which impeded the passage, 
and thus putting^the bed of the stream into 
the state in which it would have been if the 
rock had never existed, a right to float timber 
down that spot might be exercised, even 
though the blowing up of the rock could not 
be justified against the owner of it There is 
more difficulty in dealing with the case of a 
dam maintained by or with the assent of the 
owner of the soil for the purpose of making 
the part of the stream practically floatable, 



208 



THE LBGAL NEWS. 



which wu not so in its natural Btate. There 
is certainly no obligation on the person who 
makes and maintains such a dam to con- 
tinue to maintain it; if he ceases to do so, it 
becomes useless, and can only, if at all, be 
made useful by forming a joint stock com- 
pany for the purpose of doing so ; and if the 
Court of Common Pleas in BocUe v. Dickson 
were right in thinking that, if the statute 
applies, a promise to pay slidage for the use 
and occupation of such works, in considera- 
tion that the plaintiff would allow the defen- 
dant to use them, should not be enforced, 
the Legislature have improvidently reduced 
the inducement to make the stream at such 
a part practically floatabla But, though this 
may be so, the question remains whether the 
words of the Legislature do not express an 
intention that, when the part of the stream 
could be used, it should be lawful for all pei^ 
sons to tise ity 

It does not seem to their Lordships that the 
private right, which the owner of this spot 
claims, to monopolize all passage there, is one 
which the Legislature were likely to regard 
with favour, and in the earlier legislation 
they had, without scruple, cast on the owners 
of " dams legally erected " the obligation, at 
their own expense, to make such dams pass- 
able for lumber ; if the law was, (contrary to 
what is laid down in Boale y.Dickson), that rea- 
sonable compensation should be payable for 
the use and occupation of works maintained 
for the purpose of rendering the portion of the 
stream practically useful for floating purposes, 
there would be no hardship at all ; if the Legis- 
lature had inserted a provision that such 
should be the law, there could have been no 
doubt of their intention. They have not in. 
sorted such a provision ; but, though that 
makes the case somewhat difficult, their 
Lordships do not think it enough to justify 
what seems to them a somewhat violent , 
departure from the plain meaning of the ' 
words. 

Their Lordships will therefore humbly . 
advise Her Majesty that the judgment of the j 
Supreme Court should be reveised and that i 
of the Court of Appeal restored. They do not 
think there is any reason for departing from 
the general rule that the costs of the appeal I 



should be borne by the unsuceessful party, 
the respondent 

Judgment of Supreme Court reversed. 

Bethune, Q.G, (of the Ontario Bar), and 
Jeutie, for the Appellants. 

The Solicitor-General, McCarthy, Q.C., (of 
the Ontario Bar), and Crump for the Bee- 
pondent 

LEGISLATION AT QUEBEC. 

An RMactear du Lboal Nsws : 

Monsieur, — Par la section Idre du chapitre 
26, de la 46i6me Victoria, il ^tait status 
comme suit: " Tout jour juridique sera re- 
pute jour de terme excepts pour rinstruction 
des causes inscrites sur le principal, etc," 

Dans les districts ruraux oil les termes de 
cour sont n^^cessairement rares, oe statut a 
fait un bien immense aux justiciables et i la 
profession en facilitant Texp^tion des 
causes, chose tant d^in§e par tout le monda 
Nous pouvions tons les jours proc^der aveo 
les exceptions pr^liminaires et d^fi^uses en 
droit, soit sur le m^rite ou par motions poar 
les faire rejeterou pour amender, desorte 
que ces proc6d^, qui servaient g^^alement 
& retarder les causes, en perdant leur utiliie 
^talent en oartie disparus de la pratiqua On 
ne eessait de se louer de ce chan^ment On 
sYitonnait d*avoir pu endurer si longtemj* 
un syst<^me par lequel un d^biteur obtenait 
quelquefois trois ou quatre mois de d^ai sar 
production d*une simple exception & la forme* 

A notre grande surprise, voiU quependant 
les demiers jours de la session on biffe oette 
importante section et on nous remet sons 
I'ancien regime. Pourriez-vous, M, le R^dac- 
teur, nous donner la raison de ce change- 
ment retrograde? P. 

Sherbrooke, 22 juin 1884. 



GENERAL NOTES. 

The ciiBO of Eno illustrates the defects of our extra- 
dition laws • It is quite exasperatinff to a large part i>r 
the community that a criminal, sruilty of so heinous 
an offence as he is accused of, may escape by erc^nir 
into Canada, and may live there in open luxury, almo!^ 
within sight and hearing of those whom he Itu 
defrauded, and laugh at the laws. It wtinid be well to 
hare our treaties revis'*d, espocialb' our treatiefc with 
next door neighbours, and to have them enlarged sn v 
to comprehend many more offences than are nov 
covered by them- The advance of *' oiTilitatioo " 
seems to have made possible some new crimes, un- 
dreamed of forty years ngOt and just as worthy of 
relegation to the offended community for punishmect 
as those now recognized. Even some old and familiar 
crimes might well be added to those for which extradi- 
tion will He. It is worth while for sorereign nations 
to refuse to become asylums and Alsatias for ea«h 
other's oriminaU.— Af&oin/ Law Journal'. ' 
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A QUESTION OF PRACTICE. 

The case of Bowker Fertilizer Co, & Cameron, 
noted in the present issue, settles a question 
that has frequently oome up in the Superior 
Court, namely, where security for costs of 
salt is asked by motion, whether the motion 
most be made within four days after the re- 
tnm of the writ, or whether it suffices to 
ffive notice of the motion within four days. 
llierB has been some contrariety of opinion, 
bat the majority of the judges have been 
disposed to make these formal proceedings 
expeditioua in their nature, and have 
held that the motion must be presented 
within the four days, the same as if a dilatory 
exception were filed. If the defendant were 
behind time he simply lost a privilege which 
tlie law accords in a certain class of cases. 
The Court of Appeal, however, has ruled in 
fiivoar of a more lax procedure. It is now 
held sufficient to give notice of motion with- 
in the four days following the return of the 
writ, and the motion may be presented sub- 
sequently. 

JUDGES AND PASSES. 
The American Law Review for May-June, 
recurring to the subject of judges and rail- 
way passes, and quoting our remarks anU, 
p. 89, facetiously makes an exception in favor 
of Circuit judges in Virginia, and thinks that 
these ill-paid officers, ''living on $1,600 a 
" year, are entitled to all the railroad passes 
" they can get" It is poor economy to appoint 
ill-paid judges, especially where no absolute 
saving is effected, but, as sometimes occurs, 
an amount that would amply remunerate a 
sufficient number is distributed among an 
excessive supply of officials. Perhaps the 
Circuit Judges of Virginia may find a crumb 
of comfort in the fact that a great deal of the 
best intellectual work that has been done in 
the world— literary and scientific at least, if 
not judicial— has been poorly rewarded. Their 
brethren in Belgium, moreover, are existing 
on equally small salaries {ante, p. 161). 



On the general question of judges accepting 
railway passes we find public opinion in the 
United States becoming more active. A 
recent issue of Ilarper^s Weekly says : — 
" Great journals now pay their own way. 
They know that the only judgments worthy 
of attention are those of live-heads, not of 
dead-heads. And it is equally true of judg- 
ments from the bench as from the press, of 
the vote of the legislator as of the word of 
the critic. The contemptible bribery of ' dead- 
heads ' by free passes of every kind ought to 
be suppressed by the voice of respectable 
opinion. But at a time when the sense of 
pecuniary morality is so relaxed a reason- 
able and stringent law upon the subject 
would be very efficacious." 



FRENCH DIVORCE BILL. 

Recent advices from France state that the 
Senate has adopted an amendment to the 
bill re-establishing divorce, permitting the 
wife to demand a divorce on the proof of 
adultery by the husband, even if the act is 
not committed under the conjugal roof. It 
rejected the amendment demanding that 
cruelty only shall constitute a case for sepa- 
ration, not for divorce. 

A contemporary, referring to the proposed 
legislation, states that the provisions of the 
new French Divorce bill, if it passes the 
Senate as it left the Chamber, will constitute 
a great departure from the principle of in- 
dissolubility. To begin with, it sanctions 
divorce when either party to the marriage 
contract is guilty of infidelity. In the French 
Chamber the principle of treating sexes on a 
footing of equality in this matter was warmly 
defended by the majority, and carried on a 
division by a majority of 224 to 147. The 
bill allows either husband or wife to obtain 
a divorce for cause of (1) adultery, (2) cruelty, 
(3) serious insults, (4) a sentence of imprison- 
ment for dishonesty or offences against public 
morals, (5) any ignominious punishment 
(peine infamante) other than banishment or 
degradation for political offences, (6) absence 
for a term of years. It also provided for 
divorces by mutual consent ; but this provi- 
sion was surrounded by many restrictions. 

Any couple finding their married life in- 
supportable, but not wishing to accuse each 



210 



THE LEGAL NBW& 



other of any of the offences nnllifying mar- 
riage, can make a declaration that they are 
no longer able to live together. This formal 
declaration must be supported by the acquies- 
cence of three of the nearest relatives of 
both husband and wife, and repeated four 
times in the course of a year. The posses- 
sions of the household are valued, and one- 
half is settled upon the children of the mai^ 
riage, to become theirs on attaining their 
majority. One of the parents must contract 
to undertake entire resi)onsibility for bring- 
ing up the children. After all this isd one 
the court will be empowered to pronounce a 
decree of divorce, but the divorced persons 
will not be allowed to marry again b^ore 
the lapse of three years. In the case of 
divorce for adultery, cruelty, crime, or ab- 
sence, no restriction is placed upon the re- 
marriage of divorced persons, with the ex- 
ception, that if a husband and wife after 
being divorced remarry each other, the State 
will not undo their contract a second time, 
unless one or other of this twice married 
couple is condemned to an infamous punish- 
ment Three years after a judicial separa- 
tion has been granted, either party can, on 
application, have it converted into a decree 
of divorce. It can also be so converted at 
the option of the court on the application of 
the injured party within a period of three 
months- Marriage with a co-respondent is 
permitted after divorce, it being naively 
observed by M. Naquet that such permission 
would inculcate the moral obligation of mar- 
riage and tend to limit adultery. The penalty 
affixed by the Civil Code to a wife's infideUty 
in case of judicial separation is abolished. A 
proposal that a settlement should be made in 
all cases upon the children of a marriage dis- 
solved for specific cause was defeated. 

NOTES OF CASES. 

COURT OF QUEEN'S BENCH. 

QuHBBc, May 7, 1884. 
DoRioM, C. J., Monk, Ramsay, Cross and 

Baby, J J. 
Chinig et al., (plffs. below), Appellants, and 

Gaunbau (defb. below), Respondent. 
Agent — Trustees carrying on business of insoU 
vents — lAahUity of creditors for losses in- 
curred by trustees. 



The plaintiffs were trustees under a deed of as- 
signmerU from insoltents, with authority to 
carry on (he business untU it should k 
wound up, which was to be completed wUhva 
two OT three years. The huavness was n<A 
wound up in that time, but was carried on 
by the plaintiffs on an extensive soaie wUk 
funds raised on their men credit, and large 
losses were incurred. Held, by the major- 
ity of the Courtyin an action by the phin- 
tiffs against creditors who had signed tht 
trust deed, to oblige them to repay the 
amount of such losses, that the plain^f 
were not, under the circumstances, agents of 
the creditors, so cu to make the laUer lia^ 
for the resttlt of tJieir operations. 
The judgment appealed from was rendersd 
by the Superior Court (Meredith, CJ.), June 
15, 1882. The following were the considi- 
rants: — 
" The Court, etc. 

" Seeing that the trust deed, bearing date 
the 16th of November, 1870, mentioned in the 
pleadings in this cause filed, was entered 
into by Nazaire T^tu & Co. (insolvent debt- 
ors) of the first part, by Cirice T^tu, (one of 
the members of the said firm), of the aeoond 
part, and the plaintifis, as trustees, of the 
third part, and that the creditors of the said 
Nazaire T^tu & Ca, spoken of in the said 
deed, are not mentioned in the said deed is 
parties thereto ; 

** Seeing that by the said trust deed, it was 
agreed by the parties thereto, namely, by the 
assignees* Nazaire T^tu & Ca and Grioe 
TStu, one of the members of the said firm, 
parties thereto of the first and second part, 
and the said assignees, namely, the present 
plaintifiTs, parties thereto of the third part, 
that all the creditors of the said Nazaire 
T^tu & Ca, named in a certain schedule 
mentioned in the said trust deed, ' do ratify 
'and confirm this assignment, and do, in 
' consideration of such assignment, remise, 

* release, and forever quit claim unto the 

* said firm of Nazaire T^tu <& Co., and all tlie 

* parties thereof, of all claims and demands '; 

" Seeing that in order to give efiect to the 
said covenant, between the said insolvent 
debtors and the plaintifO^, the said creditor 
did afterwards put their signatures to the 
said trust deed, and by doing so they de- 
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prived themfiel vos of the power of impugning 
the said deed of trust, and secured to the said 
insolvent debtore the discharge to which 
tbey were entitled under the said trust deed, 
bat that the said creditors, by signing the 
said trust deed, cannot be regarded as parties 
creating the trusts established, or granting 
the powers given in and by the said trust 
deed; and that the said trustees, as r^ards 
the said creditors, were merely administra- 
tors of the insolvent estate, so assigned to 
them as trustees, and cannot be regarded as 
having been, as they the plaintifBs contend 
they were, the agents of the said creditors of 
whom the defendant was one, and that the 
said trustees had not any power as regards 
the said creditora or their property, beyond 
the interest of the said creditors, to the said 
insolvent estate so assigned to them as the 
said trustees ; 

'* And seeing that, by the said trust deed so 
entered into between the said insolvent 
debtors and the said plaintifb, it is amongst 
other things declared that the said trustees 
^ shall have full and ample power to pledge 
and hypothecate, if tiiey think fit, all or any 
part of the said property, moveable or im- 
moveable, hereby conveyed to them in trust, 
and with the money obtained by and 
through such pledging and hypothecating to 
carry on the said establishments at Escou- 
mains and at Sault-au-Mouton, or either of 
them, to the same, or a greater or less extent 
than the same have been hitherto carried on 
by the parties of the first part, and it is 
hereby agreed that the said parties shall 
carry on the said establishments, and shall 
continue, there and elsewhere, as they may 
deem fit, the business of the said firm of 
Kazaiie T^tu & Ca, for the benefit of the 
creditors of the said firm and of the said par- 
ties of the first part as hereinafter men- 
tioned'; 

** And that by the concluding clause of the 
said trust deed it was declared : ' It is well 
' understood that the winding up of the said 
'estate shall be made within two or three 
' years from this date,' that is, within two or 
three years from the said 16th day of Novem- 
ber, 1870; 

"And seeing that the said estate was not 
wound up within the said period of two or 



three years, and that even after the lapse of 
the said delay the business of the said estate 
was carried on by the said plaintifb upon a 
more extensive scale than it had been car- 
ried on before, and that the plaintiflb, in or- 
der to carry on the said business aforesaid, 
raised a large amount of capital on their own 
credit, with which they carried on the said 
business, without having obtained the con- 
sent or concurrence of the said creditors ; 

" Seeing that, in pursuance of a resolution 
of certain creditors of the said estate, it was 
wound up in the year 1877, and that the re- 
sult of the said liquidation of the said estate 
was that there was nothing whatever for the 
creditors, who were called upon not only to 
lose claims amounting to 169,000, with seven 
years' interest, but also to pay the sum of 
$73,334 to meet losses sustained by the plaint- 
ifb in so carrying on the said business ; 

" And considering that although the said 
plaintiff, as trustees, were by the said trust 
deed authorized to raise the funds necessary 
to enable them to discharge their duties as 
trustees, yet that they ought to have raised 
the required funds in their capacity as trus- 
tees and upon the strength of the trust pro- 
perty, and that the said trustees in raising, 
as they did, capital on their own credit, and 
in carrying on, as they did, extensive lum- 
bering operations, with the borrowed capital 
so raised, (although they doubtless acted in 
good faith,) exceeded their powers; and, 
moreover, that whatever rights (if any) the 
said trustees may have, as regards the said 
losses, against the parties by whom they, the 
said trustees, were so named, they, the said 
trustees, cannot have any such rights against 
the creditors by whom they were not named; 

** It is in consequence considered and ad- 
judged that the action and demand of the 
said plaintiffs be and the s^me is hereby 
dismissed with costs in favour of the defend- 
ant" 

In appeal the judgment was confirmed, the 
learned judges, however, differing as to the 
reasons of confirmation. The Chief Justice 
was of opinion that the appellants were 
mandaiaires of the respondent, but that they 
had administered imprudently and exceeded 
the terms of their trust Justices Ramsay 
and Baby were of opinion that the appellants 
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wei^ not mandataires of the respondent. Mp» 
Justice Monk thought that the appellants 
were not mandataires of the respondent, and, 
further, that there had heen maladministra- 
tion. 
The following opinion was delivered hy 

Bamsay, J. This is an action based on a 
trust deed, by which the appellants under- 
took to carry on the lumber business of the 
firm of T6tu & Co., then on the verge of in- 
solvency, and to pay off the creditors so far 
as the estate assigned to them by the deed 
would suffice, and to give the balance if any 
to T^tu & Co. The result of the transactions 
of the appellants was not successful, and the 
object of the action was to compel respondent, 
who was one of the creditors of T^tu & Ca, 
to pay back certain dividends he had re- 
ceived on his claim, and to indemnify the 
trustees for the advances they had made and 
the losses they had incurred in executing 
the trust 

This action was met by a d^ense en fait, 
and by a special plea by which respondent 
in effect set up, first, that by the payment of 
the second dividend respondent who was 
indebted to Cirioe T^tu, one of the firm of 
Tdtu & Co., was completely disinterested in 
the operations of the trustees. Secondly, 
that by this payment, and by two other pay- 
ments out of the funds of the said Cirioe 
T^tu, the Uabilities of the firm of T6tu & Co. 
were reduced to $25,000, and that the estate 
was then able to pay off all its debts, if the 
appellants had sold off the property as they 
were authorized to do ; but that instead o^ 
doing so the appellants carried on for their 
own profit the business of T6tu & Ca in 
violation of the powers conferred by the deed 
and at their own risk. Thirdly, that their 
administration was bad, vicious and grossly 
negligent, and that they had exceeded their 
powers. 

The learned Chief Justice of the Court 
below dismissed the action, solely on the 
grounds that the appellants were not 
parties to the deed, and that although 
it was to some extent made in their in- 
terest, it was not generally a bargain with 
them but between T^tu & Co. and the appel- 
lants : the creditors are only parties ratifying 



the deed. Now what is the effect of such t 
ratification? Chief Justice Meredith has 
thus stated the question :— 

" If I ratify a deed entered into by another 
as my agent I make the deed my own; hot 
if I ratify a deed entered into by others in 
the exercise of their own rights, and for 
their own interests, I merely deprive myself 
of the power of objecting to such deed, and 
undertake to do whatever by the deed I am 
required to do, but nothing further." 

And he concludes: — "Upon the whokj 
after giving to the trust deed the best ocm- 
sideration in my power, I can see nothing 
either in the letter or spirit of that deed, 
which would justify me in holding that and^ 
it, the trustees were the agents of the 
creditors. According to my view, the trustees 
did not represent the creditors in any way, 
or to any extent, except as regards their 
interest in the estate assigned. And yet, 
according to the contention of the plaintifb, 
they had power not only to render valueless 
the claims of the creditors against N. T^ & 
Co., but also to subject the creditors persoo- 
ally and jointly and severally to debts to an 
unlimited extent. For if^ as the plaintiffs 
contend, they had power to make the creditor 
liable for the $73,000, now alleged to be dae 
to the plaintiff, then the discretion of the 
trustees was the only limit to their power 
over the estates of the creditors. 

"The capital obtained from La Banqne 
Nationale from 1871 to 1876 was, as already 
mentioned, $850,000, and, according to the 
contention of the plaintiffis, each of the 
creditors was personally, jointly and sever- 
ally liable for the whole amount so borrowed." 

It appears to me that this is unanswerable 
as a general statement of the law ; but has it 
no exceptions? Or rather, is this only t 
ratification of a deed entered into by others? 
I am inclined to think that this deed con- 
tains something more than a ratification of 
the acts of others, for there is at all events 
one clause which states that the consideration 
of the transport to appellants is the dischai^ge 
of the T^tus. But this does not alter the 
question before us, for it is only an abandon- 
ment to the Tdtus of all recourse against 
them in consideration of the cession they 
were about to make. From this I do not 
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think it can be assnmed that the deed creates 
& mandate by the creditors to the appellants. 
The whole form of the deed is a mandate by 
the T^ns to appeUants, and I cannot find 
&ny instance of a deed in this form being 
held to bind parties, however strongly in- 
terested they might be in the transaction, to 
obligations that are not clearly expressed. 
Their ratifying the deed is iiilly explained 
by the fact that without such ratification the 
deed might have been annulled for fraud. I 
tttach no weight to the argument as to what 
probably or possibly the creditors might 
have intended to da They were certainly 
interested in seeing an effort made to redeem 
the estate ; but, on the other hand, it seems in 
the last degree improbable that they bound 
themselves jointly and severally to this ter- 
rible responsibility for such a chance. 

I am to confirm. 

Judgment confirmed. 

BofM & Languedoc for the appellants. 

Hatnd & Teaner for the respondent 

<»UR DU BANC DE LA REINE. 

Montreal, 21 mai, 1884. 

Presents : Sir A. A. Dorion, C J., Hons. Juges 
MoMK, Ramsay, Cross, Baby. 

DixoH et aL, Appelants, & Eru, Intim^ 

FacteuT'^MandaL 
Jiiii : 1. Que kfacteur ou agent d^un principal 
riMant en pays Stranger est setd respond 
saUe, personneUement, envers Us tiers, 
2. Que les perdonnes employ ies par ce factew ou 
agenif qui est leur mandant, ne sont pas 
responsableSf personneUementf des transac- 
tions faites au nom de leur mandanU 
Voici les futs de la cause : 
En 1880 les appelants Thomas Dixon, fils 
de James, et Thomas Dixon, fils de Thomas, 
tons deox de Joliette, furent charges par im 
certain James S. Dixon, de Berthier, d'ache- 
ter, en son nom, en par lui payant, et d'ex- 
pMier tout le foin qu'ils pourraient trouver 
dans Joliette, & Peckham, Ralph & Ca, r^si- 
dant aax Etats-Unis. Les appelants, comme 
employ^ de James S. Dixon, achet^rent 
nne certaine quantity de foin de Tintim^, 
Bur laqneDe il resta due une balance de 
$148.32, pour laquelle ils furent poursuivis et 
oondainn69 & payer par le jugement de la 
Coor Iiifi§rieaxe, qui se lit comme suit: 



"^ La cour, etc., consid^rant que les dits d^ 
fendeurs, en achetant le dit foin pour Peck- 
ham, Ralph & Ca, comme sous-agents des 
dits Peckham, Ralph & Ca, sp^cialement 
chaig^s de faire le dit achat par le dit James 
S. Dixon, de Berthier, agents des dits Peck- 
ham— sont responsables, vis-i-vis du dit de- 
mandeur, pour le prix du dit foin, comme 
agents repr^sentant un principal stranger, 
en verlu de Tart 1738, C. C. ; et qu'il n*est 
pas prouv6 que le dit demandeur ait renonc^ 
en aucune mani^re, & exercerle recours qu'il 
a centre les dits d^fendeurs, pour le prix du 
dit foin ; 

" Consid^rant que les dits d^endeurs out 
eu la possession du dit foin, qu'ils Texp^ 
diaient eux-mdmes directement, aux dits 
Peckham, Ralph & Cai et qu'ils pouvaient 
fjEudlement se prot^r et prot^ger le dit de- 
mandeur, dont ils avaient achet^ le foin, et 
qu'ils ne Pont pas fait ; 

*' Consid^rant que le sous-agent d'un prin- 
cipal stranger est responsable de la m^e 
mani^re que Fagent principal ; 

*'A renvoy^ et renvoie les defenses des 
dits d^fendeurs," etc. 

La Cour d'Appel a renvers^ ce jugement 
comme suit : 

" La cour, etc 

" Consid^rant qu'il appert, par la preuve, 
que, dans les transactions qui font Tobjet de 
la demande, les appelants n'ont agi que 
comme les agents et les employes de^ James 
S. Dixon, leur mandant, r^sidant jl Berthier, 
dans le district de Richelieu, et que Tintim^ 
a transig6 avec les appelants en cette quar 
lit6; 

" Consid^ant que les appelants n'ont en- 
couru aucune responsabilit^ personnelle, en- 
vers rintim^, pour les causes mentionn^es 
en la declaration en cette cause, et qu'il y a 
erreur dans le jugement rendu par la C C 
du district de Joliette, le 10 f<gvrier 1883 ; 

" Cette cour casse et annule le dit juge- 
ment et renvoie Faction de Vintim6, avec les 
d^pens des deux cours.'' 

Jugement renvers^ avec ddpens. 
/. N. A. MeConviUe, pour les appelants.^ 
Adolphe Germain, C. R,, conseil. 
C P. Charkmd, pour Fintim^ 

(A.G.) 
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COURT OF QUEEN'S BENCH. 

MoNTRHAL, May 27, 1884. 

DoBiON, C J., Bamsay, Tbbsibr, Crobb and 
Baby, JJ. 
Thb Bowkbb Fbhtiuzeir Co. v. Cambbok. 
Procedure— Motion for security for costs, 
A motion for security of costs may be presented 
after the expiration of four days from the 
return of the writ of summons, if notice 
(hereof has been given vithinfour days. 
The plaintifb moved for leave to appeal 
from an interlocutory judgment. The facts 
were as follows:— The writ was returned 
12th April, 1884. T. P. Foran appeared for 
the defendant, and on the 16th April, notice 
of motion for security for costs was served 
upon the plaintiffs, the motion being presentr 
able on the 29th April The motion was 
presented on that day, and was opposed by 
the plaintifb on the ground that it came too 
late; that the motion was in the nature of a 
dilatory exception and should have been of 
record before the court withinfour daysfrom 
the return day, vis., on the 16th April, 1884. 
Judgment was, however, rendered, (Mao- 
dongall, J.,) granting the motion, and order- 
ing that security for costs should be given. 

HaUf for plaintiffs, moved for leave to ap- 
peal from this judgment, submitting that 
the practice had long been settled, requir- 
ing the motion to be made within four 
days from the return day. Counsel cited 
MeUesetaLy. Swales, llu^.bee; Oruickshank 
V. Lavoie, 3 L.N. 37; Adams v. Mclntyre, 3 
L.N. 143 ; Oliver v. Darling, 3 L.N. 303. 

DoBioN, C. J. This is a motion for leave to 
appeal from an interlocutory judgment grant- 
ing a motion for security for costs. Notice 
of motion was given within four days of the 
return of the writ of summons, but the 
motion was not presented until several days 
after the return. The pretension of the plain- 
tiff is that the motion itself should have 
been made within the four days, i.e., that it 
is not suf&dent that notice should be given, 
but that the motion should be presented 
within the four days. The reason urged is 
that the motion is in the nature of an excep' 
twn dilatoire, and as the exception must be 
filed within four days, you are bound to file 
the motion within titxe same delay. A num- 



ber of decisions of the Superior Court have 
been referred to, showing that the point has 
come up frequently, and the majority of 
the cases appear to sustain the plaintiflf's 
pretension. The question, however, has 
never been decided by the Court of Appeal, 
and, as far as I am concerned, I most say 
that it does not appear to me to be a proper 
interpretation of the Coda The efiEect of the 
exception dUatoire is only that as soon as the 
party can be heard he will ask for secoiity. 
The notice of motion is the same. The notioQ 
is, that as soon as the defendant can be 
heard he will ask for security. If the plain* 
tiff does not contest, security can be given 
at once. If the defendant does not give 
notice that he will move for security hB 
waives his right But a notice is sufficient 
to show that he does not waive his right 
We are all agreed that the Court bebw exe^ 
dsed a right discretion in allowing the 
motion for security for costs, and the petition 
for leave to appeal is, therefore, refused. 
Motion for leave to appeal rejected. 

Church, Chapleau, HaU ds Atwater for the 
plaintifb. 

T. P. Foran for the defendant 

Barnard, Q.C., counsel 

SUPERIOR COURT. 

MoMTRBAL, June 80, 1884* 
Brfore Johnson, J. 
La Banqub Nationals v. Jolt, and Lasguus, 
opposant 
Procedure — Execution^^Title of opposanL 
Where an opposition is made to the sale of real 
estate under execution, founded on title re- 
gistered before the date qf the aeisure, the 
plaintiff may attack the opposan^s deed <u 
simulated without concluding for its rescis- 
sion, 
Pbr Cubiam. In this case, the plaintiff 
have taken in execution of their judgment 
against their debtor Joly, the property which 
he is in the actual occupation ofl The oppo- 
sant comes forward with his title and daims 
the property seized as owner, and says not 
only that he was the sole and registered pro- 
prietor of it, at and before the time of the 
seizure; but the fact was well known to the 
plaintiflfe when they caused the aeiaure to be 
made super non domino et non possidente. 
The plaintifb contest this, and say the qp- 
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posant has no right of property in the house 
and land seized ; that he never had posses- 
sion, and that the deed hy which he pretends 
to have acquired from Lafond is simulated, 
the opposant heing merely the prSte^om of 
the defendant for whose interest the opposi- 
tion is made. 

This contestation was met by a demurrer, 
which was dismissed, but it has been brought 
ap again at the merits, and is, therefore, still 
before the court au fond. It gives two 
grounds : 1st, that the contestants do not ajsk 
to annul and set aside the deed ; 2nd, that 
the conclusions merely asking the dismissal 
of the opposition, are insuflicient Both these 
reasons mean the same thing, viz. : that the 
contestant could not ask for the dismissal of 
an opposition founded on an apparent title, 
without at the same time asking that the 
title should be set aside. 

There is nothing, I think, in either or both 
of these objections. The contestants do not 
recognize any existing title at all in the op- 
posant They say he has no title, that 
it is a sham and has no existence, and they 
do not, of course, ask to set aside what they 
say does not exist. Therefore the demurrer 
was properly dismissed. 

The substantial question, however, a ques- 
tion of fiact, is whether this title of the oppo- 
sant is a reality or a pretence to protect 
Joly. The other point, whether it can be 
raised under a contestation to an opposition, 
or requires a direct action against the osten- 
sible registered owner, is not in my opinion 
of so much consequence as it seemed at the 
hearing. For whether the title of the oppo- 
sant be good or bad is the sole question, and 
if he comes forward with a deed as evidence 
of his title, he must submit to hear it said by 
his opponent that his deed is no deed at all. 
It was aigued that this man who lives in 
another district, where this property is situ- 
ated, was entitled to be sued in his own juris- 
diction, and I see that in the cases of Tempest 
& Baby something of that kind was alluded 
to by the learned Cliief Justice ; but I do not 
tliink it is a very important consideration, 
for after all, as far as that consideration goes, 
it would be merely a question of costs. The 
title invoked by the opposant is either real 
or fictitious* The opposant chooses his 



own mode of asserting his titla I do not 
discuss at length the law as affecting this 
particular question. I merely say that as 
between these parties the question is proper- 
ly raised. I have had before me, I believe, 
all the authorities and cases on this point 
It is hardly fair to put it in the form 
of saying you can't question a man's title by 
seizing his property in the hands of your 
debtor. You do not question his property by 
seizing the apparent property of your debtor. 
You only say to your debtor: "That appears 
** to be your property ; I find you in the occu- 
" pation of it, and I seize it" You do not at- 
tack the real owner at all. You only act 
within the limits of the art 632, C.P.C., if 
your debtor is reputed to be in possession of 
the property seized animo domini. Having 
done that; havitag acted within the law as 
far as the fact of his possession can be ascer- 
tained, the real owner appears with his op- 
position. He surely cannot contend that 
what he alleges is incontestcLble. If he has no 
real title, but merely a fictitious one, the cre- 
ditor must be allowed to tell him so, and to 
show it if he can. I will merely cite one au- 
thority : Pothier, Ed. Bugnet,p 242, No. 626. 
After stating the general principle contained 
in our article 632, the author says : "Obser- 
vez n^anmoins, que Ton entend par propri6- 
taire non pas seulement celui qui Test en r6a- 
lit^, mais encore, celui qui possMe Th^ritage 
animo domini, soit qu'il en soit v^ritablement 
le propri^tairo, soit qu'il ne le soit pas." The 
note at the foot of page 243 adds : " Sur le 
propri^taire apparent" Vide passim Mar- 
cad6. Vol. 10, p 58, last edition; 24, 31, 32 
and 33, A. L. R ; 19 Laurent, Na 603 ; Dal- 
loz, Rep Verb. Obligation, No. 3,114 ; 6 L. C. 
Rep 489; 4 R^v. Leg. 461 ; 3 L. N. 66; Queb. 
L. R. 301 ; 2 L. 0. Law Journal, p 37, Masson 
V. McGoun. 

In McCorkiU v. Knight, the Court of Ap- 
peals, and subsequently the Supreme Court, 
adopted the principle which runs through 
all our cases on this subject, that tlie 
party invoking the nullity of such a seizure 
must show that his possession and title are 
founded not on deeds that are false and 
simulated, and having no real existence: the 
points being not merely the validity, but the 
existence of the ownership, and the posses- 
sion animo domini. 
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The real question in the case, howeYer, is 
the question of fact I have aheady alluded ta 
Do all the transactions between Joly and his 
friend Langlois show sufficiently and clearly 
that Joly is the real owner, and Langlois is 
only the pretended owner 7 It is very diffi- 
cult to give a confident and decisive opinion 
on this question. It is a question of appre- 
ciation of evidence, and of inference from 
facts. I have weighed it all as carefully as I 
can, and I have come to the conclusion 
that although the circumstances may show 
clearly, that in all Langlois did he was de- 
sirous of protecting his friend Joly from the 
hostile action of his creditors, there is no- 
thing to show that he (Langlois) is not the 
real owner. Creditors are suspicious natu- 
rally enough under such circumstances, but 
that is a very different thing from saying 
that Langlois is to lose his property, or that 
any hope or design the parties may have had 
that Joly might some day become the owner, 
is to expose Langlois to lose his present 
rights. 

Opposition maintained. 
C X. Champagne^ for opposant 
Oeoffrion & Co., for plaintiff contesting. 

GENERAL NOTES. 

An esteemed correspondent at Quebec, with the tone 
of whose commnnioation we certainly have no reason 
to be dissatisfied, thinks a recent reference to our 
** modem le^rislators " to be somewhat diplaci, in the 
columns of the Legal Netet. Our correspondent is per 
fectly right in assuming that we do not propose to allow 
politics to intrude upon our space. At the same time 
it may be remarked that the Leffal Newt is not exclu- 
sively (as our correspondent implies) a mere report of 
judicial proceedings. It is an independent Journal 
devoted to legal topicst and. as such, it follows the 
course adopted by the leading journals of the laiw in 
England and the United States, in offering a free and 
unbiassed criticism of such matters pertaining to the 
law, and to law-makers and administrators, as may 
seem to merit attention. 

The manner in which certain lady taxpayers propose 
to demonstrate their fitness to take part in the govern- 
ment of the country— namely, by lawlessly declinini 
to pay the Queen's taxes— will be found attended with 
some difficulty. The maxim of law that an English- 
man's house is his castle may be admitted to extend 
to an Englishwoman, so that if she keep her door shut 
against the sheriff's officer, armed with the ordinary 
writ of /S./a., the blockade cannot be raised by break- 
ing the door open. Crown debts are, however, not 
recovered by a^./a., but by the more efiective weapon 
of a * writ of extent,' under which the * body, land, 
and goods ' of the fair recalcitrants would be seiied. 



The seisure of thdr bodies would delight these eandi- 
dates for martyrdom, but the necessities of the rereaufi 
would be fully answered by taking their property. If 
they shut their doors against the sheriff, he will be 
bound, after politely asking them to sonrender, \a 
break the doors open by force. His law is at least u 
old as the reign of James L It is reported by Lord 
Coke in Semavne^e Cam ; and. although Lord Ooke did 
not get on well with the ladies of his family, he nu 
a very accurate reporter.— £aao Jowmtd (London)- 

In commenting upon Bno's case, the Eoetung Pod 
points out that an offence, in order to be extiaditsUe, 
must be the offence understood by the name given to 
it in the treaty in both of the ooontries whioh ire 
parties to the treaty and not in one only. There is do 
doubt that the offenoe charged against Eno is sot 
forgery in England, and that an indictment aguiut 
him for forgery would not lie in England. The Pod, 
however, seems to assume that Eno has oommitted 
what may be described as " American forgery," sod 
that is not the case either. He has only committed 
New York forgery. Many American decisions go the 
length of the English doctrine, quoted by the Po&t^ (tat 
'* telling a lie does not become a forgery because it is 
reduced to writing." In Bfassaehosetts it has been 
held " that the mere false statement or implieatioo of 
a fact, not having reference to the pexeon by whom the 
instrument is executed, will not constitute the crime." 
The cookery of accounts to cover an embenlemeDt is 
forgery by the statute of New Tork only, and, of 
course, it is even more preposterous to maintain that 
the extradition treaty must be construed by the statates 
of one State than if such a construction were geaetal 
in this country.— if. Y. Tkmm. 

The Washington Law B^torter gives the following 
statement of three months' work of the United States 
Supreme Court :— " The last volume, 109, of the United 
States Supreme Court Beports, oovere a period of three 
months, October 15, 1883, to January 7, 1884, and in 
that time shows 90 cases decided by tiie court Of 
these the chief justice delivered the opinions in 2D, 
Judge Blatchford in 13, Matthews in 13. Woods in 12. 
Oray in 9, Bradley in 6, Harlan in 6, Miller in 6, and 
Field in 5. There were 12 dissenting opinions, of wliicb 
no less than 5 were by Judge Harlan, S by Field. 2 by 
€^ray, and 1 each by Miller and the (Thief Jnstiee. 
The longest opinion in the volume is that in the (Snl 
Rights Cases, U. S- v- Stanley, which oovers SB pages, 
of which 36 are devoted to Judge Harlan's dissent " 



W* D. Thompson, in the Ameriean Law Revie», sajs 
of the late Charles O'Conor :— " He was a model to the 
bar and an honor to his country. He oaed no dishonor- 
able means to win the favor of a jury. He wis no 
orator; but by plain statements of facts well ma^ 
shaled he rarely ever lost a doubtful case. As a man. 
his character was unimpeachable. He was boneit, 
stem, upright, and noble. He was seldom known to 
smUe. He was like the younger Pitt: 'Modem de- 
generacy had not reached him.' No politieal eor 
ruption, state chicanery, or bribes could indaee him to 
swerve from the path of duty. All his sayings and 
actions bespoke of energy and a powerful intelleet.* 
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JULY 12, 1884. 



No. 28. 



BOWKER FERTILIZER CO. & 
CAMERON. 

Our oorrespondent " E. B." draws an in- 
ferNioe £rom our brief note on this case 
which the words do not justify. We did not 
intend to offer, and we did not offer, any 
criticism upon the ruling in appeal, save this, 
that the practice which had been followed 
for some years in the Superior Court, tended 
to greater expeditiou. For the rest, the 
Court of Appeal was called upon for the first 
time to interpret a portion of the Code of 
Procedure, and, of course, it was in no way 
boand by the rulings of the lower Courts. 
MoieoYer, it is of comparatively small im- 
portance in what manner a question of this 
kind is decided, so long as it is finally settled, 
and the profession have an authoritative 
ruling to guide them. 

Kg one has questioned the policy of re- 
qniring security to be given: the only 
point was whether the law required the 
demand to be made within four days. If it 
did, it would not be a hard law. If a defend- 
ant is compelled to appear within one day, 
there would be no hardship in requiring him 
to ask for security within four days. 

The question of exacting security from 
resident plaintifib is a different one, and we 
most say that we sympathize to some extent 
with the remarks of our correspondent on 
this subject 



THE VACATION. 

The long vacation commenced July 10. 
By an Act passed at Quebec during the last 
session, but which is not yet in force, the 
summer vacation will in future begin July 1, 
and extend to August 31 inclusive. It is 
also enacted that the Courts shall not be 
obliged to sit between December 20 and 
January 15, or between August 31 and Sep- 
tember 10. 



These intermissions are extremely bene- 
ficial to hardworked professional men, for 
though business of certain kinds proceeds, 
and has to be attended to throughout the 
year, yet the members of firms are enabled 
to divide the vacation between them, and to 
obtain in turn the total change so much 
desired, by flight to other scenes. Although 
life in our northern metropolis is not at the 
high pressure of more excitable cities, yet 
the following remarks from the American 
Law Review are applicable here : — 

"Orenrork is the bane of the time. ProfeMional men 
and businesa men alike wreok themielres by ezoes- 
sive, unremitting toil. Henoe, so many shattered 
nerves, early and sudden deaths, and disabled 
brains. So well recognised is this that we assume 
our readers, whether busy or not. weary or not, are 
already planning for a vacation. They owe this to 
themselves, their dependents, and their clients. It 
is a mistake, almost always, to say one cannot 
afford a vacation. The opposite is more nearly true. 
If one craves the gayeties of Saratoga, or of the 
seaside watering places, and can afford it, very well ; 
though, to our notion, nature, and not society, is to be 
preferred by him whose brain needs rest, and whose 
nerves need quiet* In any event every one should for 
weeks, and, if possible, months, of this summer, quit 
the city and town for the pure air of the country. Qo 
somewhere away from business and care and away 
from study. Do this, whether well or ill. It will help 
the strong to remain strong, the feeble to regain what 
they have lost." 

The Law Review proceeds to speak of the 
places to which members of the profes- 
sion may betake themselves. On this point 
we shall only say that if any of our contem- 
poraries or brethren of that ilk chance to 
visit this " fringe of the Arctic zone " in the 
course of their holiday rambles, it will be a 
great pleasure to us to see them, and that we 
may usually be found at our office through- 
out the vacation between the hours of noon 
and five p.m. 



SECURITY FOR COSTS. 
To the Editor of the Legal Nbwb : 

8iB,— The impression left by your remarks 
in connection with the decision of the Court 
of Appeals in the case of Bowker Fertilizer Cb. 
dr Cameron is that you look upon that deci- 
sion as a step backwards. In this, if I may 
be permitted to say so, you fail to appreciate 
the real bearings of the question. To reason 
as if a demand for security for costs were to 
be unfiivorably treated, aa most preliminary 
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exceptions axe treated, and properly so, no 
doubt, is to mistake the character of a de- 
mand of security for costs in the case of 
foreigners. Such a demand maliifestly can- 
not be confounded with that kind of plead- 
ings which is generally resorted to for the 
mere sake of delay. It is a fair demand in 
every respect, and as the /ac( appears, as a 
rule, on the £eu» of the writ— the right cannot 
be questioned. 

This is obvious enough and the best evi- 
dence that the proceeding is a favorable one 
is that it is allowed to take the form of a 
motion unaccompanied by a deposit, although 
the code classes it among dilatory exceptions. 

I should say that, on principle, a foreigner 
should be liable to be called upon at any 
stage of the proceedings to give security for 
costs. 

I would go further still and would hold 
that with the view of checking unjust claims, 
the costs, in all cases, should be secured in 
some proper manner in the case of resident 
plaintifib, as well as in the case of non- 
residents. 

In France under the ordinance of 1667 the 
payment of costs was enforced by imprison- 
ment, at the discretion of the judge, and 
such, I believe, is the law in England now. 
And this is as it should be, since the institu- 
tion of suits without justification is a species 
of personal wrong {dUU), 

With us the most frivolous suits are 
brought, not imfrequently too by plaintiflb 
who proceed in farmd patperis^—nnd their 
dismissal entails in some instances the ex- 
penditure of much time and heavy amounts. 
It is a hardship and a nuisance that the 
costs should not be secured, in cases of that 
sort at any rate. Our courts, I believe, have, 
aa the law stands, the power to order im- 
prisonment for the costs, in cases where the 
institution of the suit and its prosecution 
constitute a personal wrong {dSlit), When 
they exercise that power, and the time is 
not distant when for their own protection 
they must, the propriety of giving every 
facility to a defendant to obtain from a 
foreigner the security which the nature of 
the case admits of will no longer require to 
be enforced by argument js. b. 



NOTES OF CASSa 

CX)UR DU BAKC DE LA REINE. 
MoNTBiAL, 31 mai 1881 
DoRioN, Juge en chef; Monk, Tbbbibr, CBoes^ 
Baby, JJ. 
Labbau v. Dunn et aL 

Exception de homage— -IdenJHU d'tm hi com- 
tatie par tenants et aboutis9ant»—Po$9tm(m 
de bonne foi^Artides 412 rf 417 C C 

Le 28 aoM 1877, William McGinnis prit 
une action p^titoire centre Pierre B. Lsreau. 
n est all^^ que le demandeur a acbet^ h 
11 novembre 1854, des MM. Eeyes, cinq lote 
de terre, 3 x 30, situ^ dans la 8me conoessicHi 
de la paroisse de Ste. Brigide, savoir, lee lots 
Nos. 99, 100, 101, 102 et 103. Le ddfendeor 
Lareau acheta du seigneur Rallond, le 18 
mai 1857, le lot No. 104, 3 x 30, voisin ptr 
consequent des lots de McGinnis. Le lot 
No. 105 fut vendu par le seigneur Rallond ie 
10 d^mbre 1851, k Moise Daigneao, qui m 
trouvait par cons^uent le voisin sud da d^ 
fendeur Lareau. L'action p^titoire ali^e 
que le d^endeur Lareau, au lieu de prendre 
possession du lot 104, prit possession et occqA 
le lot 103, la propriety de McGinnis. Laieaa 
possMa k titre de propri^taire le lot qui loi 
avait ete conc^e et le cultiva pendsjit aa- 
deU de vingt ans sans inqui6tation, an vu et 
su de McGinnis. Finalement, en 1877, ce 
dernier s'aper^ut qu'il lui manquait deax 
arpents et neuf perches de longueur sur 30 
arpents de profondeur ; il en condnt qne le 
d^endeur 6tait en possession du lot qui loi 
manquait. 

Le d^endeur a plaid6 ft cette action, la 
par des exceptions de prescription trente- 
naire et d6cennale ; 2a par une fin de non 
recevoir, all^guant que les proc^duroB «i- 
raient du commencer par Taction en bo> 
nage ; 3a par une exception d'impenses. 

La contestation fut li6e sur oes preten- 
tions. 

Le 26 d^cembre 1878 la Cour Sup^rieore 
d'lberviUe rendit un jugement interlocntoiie 
par lequel les exceptions de prescription sont 
rejetto, et ordonne en m^me temps la nomi- 
nation d'experts arpenteurs. Oes demiers 
firent un rapport favorable aux pr^toitioiu 
de la demande. Sur motion du d^fendeor 
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poar le &ire rejeter la Ck>Tir rendit un second 
jngement inierlocutoire, le 29 dtombre 1879, 
par leqnal eOe renvoie la motion^ mais ad- 
met en m^me temps oertaines irregularity, 
obficaritte oa contradictions. Elle^ ordonne 
qn'one action r^gulidre en homage soit prise 
tout en tenant en suspens Taction p^titoire. 
Sor Taction en homage, Joseph H. Tessier, 
arpenteor, fat nomm^ da oonsentement des 
parties. Le rapport de cet arpenteur fut fa- 
Torable aux pretentions du d^fendeur La- 
leaa ; il condat que sa possession est en tout 
oonforme k son titre ; en consequence qu'il 
d^tient ce Na 104 de la 8me concession de 
Sto. Brigide. Le 31 mars 1883, la Cour adopta 
les Tues des premiers arpenteurs et rejeta 
les oonclosions de Tessier, et le 19 mai 1883, 
elle rendit un jugement final par lequel elle 
oondamne Lareau & deiaisser Timmeuhle re- 
vendique, k payer les frais des deux actions 
p^titoire et en homage, plus la somme de 
11484.50 representant les fruits pergus par le 
de&ndeur pendant la detention de Timmeu- 
bk 

An oours da procte, M. W. M cGinnis etant 
decide TacUon fut reprise par ses heritiers et 
ayantrcaose, Dame K D. Dunn, te-quaL, et aL 

Appel fut inteijete de oes jugements. 

Le 31 mai la Cour d' Appel infirma les de- 
dflions de la Cour Inferieure. Voici les con- 
siderants du jugement : 

"Gonsiderant que par acte de vente du 18 
mars 1857, Tappelant a achete de Thonorahle 
Jean Roch Holland, alors seigneur de la sei- 
gneorie de Monnoir, le lot de terre designe 
au dit acte comme etant le No. 104 dans 
rangmentation de la dite eeigneurie, conte- 
nant trois arpents de front sur trente arpents 
de profondeur, plus ou moins, homee en front 
par les terras de la septidme concession, en 
protbndeur par les terres de la neuvidme con- 
cession, d'un cdte par William McGinnis, 
d'antre o6te par Moise Daigneault, sans h&- 
tifises et en hois dehout ; 

" Gonsiderant que cet acte a ete enregistre 
et que depuis la date du dit acte, le dit ap- 
pelant a ete, ju8qu'& rinstitution de oette ac- 
tion, le 20 tuotLt 1877, c'est-Mire pendant 
phis de vingt ans, en possession du dit im- 
meuble sans trouble ni inquietation quel- 
oonque; 



" Gonsiderant qu'il appert par la preuve en 
cette cause que le lot que le dit appelant a 
ainsi possede est hien le lot qu'il a acquis du 
dit Jean Roch Rolland, joignant d'un c6te le 
lot Na 103 appartenant aux intimes — comme 
representant feu William McGinnis, et le 
No. 105 qui appartenait ft Moise Daigneault, 
lors de la vente faite k I'appelant ; 

" Gonsiderant qu'il y a erreur dans le ju- 
gement interlocutoire du 25 decemhre 1878 
qui a prematurement rejete les exceptions 
de prescriptions de dix et de vingt ans avec 
titres, avant de determiner si I'appelant pos- 
sedait reellement le lot qu'il avait achete de 
I'honorahle Jean Roch Rolland le 18 mars 
1857, et en rejetant I'exoeption par laqueUe 
I'appelant opposait ft Taction du demandeur 
oe moyen, qu'il aurait du proceder par action 
en homage et non par action petitoire, la 
preuve ayant constate qu'il etait neoessaire 
de proceder au dit homage, oe qui a ete re- 
connu plus tard par la Gour de prendere ins- 
tance, qui a elle-meme ordonne qu'une ac- 
tion en homage Ait intentee afin de deter- 
miner les limitei des heritages des parties 
avant d'adjuger au petitoire ; 

'* Gonsiderant qu'il y a erreur dans le ju- 
gement interlocutoire du 29 decemhre 1879, 
qui, avant d'adjuger sur Taction petitoire, a 
ordonne que les procedes sur cette action 
fiissent suspendus jusqu'ft ce que le deman- 
deur, que representent aujourd'hui les inti- 
mes, eut adopte les procedes necessairespour 
determiner la ligne deiimitative des lots 103 
et 104 par la vole d'un homage r^ulier ; 

" Gonsiderant qu'il y a egalement erreur 
dans le jugement interlocutoire du 31 mars 
1883, qui a ordonne, entre I'appelant et les 
intimes, un homage dans la pretendue ligne 
de division entre les lots 103 et 104 tout en 
declarant que I'appelant n'avait aucun droit 
au lot qu'il avait possede depuis le 18 mars 
1857 en vertu de Tacquisition qu'il en avait 
faite de Thonorahle Jean Roch Rolland, oe 
qui le rendait incompetent pour proceder ft 
untel homage; 

*' Gonsiderant qu'en supposant que dans 
Tacte de vente du 18 mars 1857, il y aurait 
eu erreur dans la designation du numero de 
Timmeuhle vendu, ceLa ne pouvait afiecter 
Tidentite du lot qui etait designe par te- 
nants et ahoutissants et conmie joignant 
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d'un o6t^ le lot appartenant k Moise Dai- 
gneault; 

" Et consid^rant que lore m^me que le lot 
que I'appelant a poss^^ depuis plus de vingt 
auB ne serait pas oelui qu'il a acquis par 
Tacte du 18 mars 1857, sa possession, qui a 
dur^ plus de vingt ans sans interruption & la 
connaissanoe des intim^s et de leur auteur, 
aurait 6t^ de bonne foi, et dans le cas d'er- 
reur, aurait ^t^ bas^ sur une erreur com- 
mune, et qu'& raison de sa bonne foi, et en 
vertu de Particle 412 du Code Civil, I'appe- 
lant a fait les frais siens, et qu'il ne pouvait 
6tre condamn^ & payer une somme de $1,- 
184.50, mais qu'au contraire il aurait le droit 
de r^p^ter ses impenses et ameliorations aux 
termes de Particle 417 du m^me code ; 

" Consid^rant que Taction p^titoire du dit 
William McGinnis, que les intim^ repr^ 
sentent, est mal fondle ; 

" Consid^rant que Taction en bomage por- 
t6e par le dit William McGinnis en ordre de la 
Cour de premiere instance comme incidente & 
la dite action p^titoire, est aussi mal fond^ ; 
" Consid^rant qu'il y a erreur dans le juge- 
ment final rendu par la Cour Sup^rieure 
si^geant dans le district d'Iberville le 19 juin 
1883; 

Cette Cour casse et annule les dits juge- 
ments interlocutoires et le dit jugement final, 
et proo6dant & rendre le jugement que la dite 
Cour de premiere instance aurait dd rendre, 
renvoie tant Taction p^titoire que Taction en 
bomage intent^s par feu William McGinnis, 
repr^ente par les intim^s, et condamne les 
dits intim^ & payer & Tappelant les frais en- 
courus sur oes deux actions en Cour de pre- 
miere instance, moins les frais d'arpentage 
qui seront divis6s entre les parties, et cette 
Cour condamne de plus les intim^ k payer k 
Tappelant les frais encourus sur cet appel, 
et ordonne k Germain Chouinard, s^nestre 
nomm6 en cette cause, pour r^ir et admi- 
nistrer le dit immeuble r^clam^ en cette 
cause pendant le litige, de livrer la posses- 
sion du dit immeuble au dit appelant, avec 
reserve de tout droit k une reddition de 
oompte, et la Cour sur motion de Edmond 
Lareau, Ecuier, Avocat de Tappelant, lui ao- 
corde distraction de frais." 
Uhon. juge Cross, dissident 
Edmond Lareau, avocat de Tappelant 
Barnard, Beauchamp & Barnard, avocats 
des intim69. 



SUPERIOR COURT. 
Cotibau Landing, July 2, 1884. 
Before Johnson, J. 
Flavihn Cholbite, Petitioner, and Jams W. 

Bain, Respondent 
The Soulanges Election CaK—Dominum EUc- 
Hans Act of 1874 and Amendmenit—Inti' 
midation — Corrupt Practice. 
The serving of a notice upon peraons, toarmn^ 
ihem that they are not entitUd to vote, and 
threatening them with the legal eoneequenea 
if they vote, is not an interference with ^ 
exercise of the franchise. 
Where voters drank and caroused on the road ie 
the poll, but there was no evidence of treat- 
ing by an agent of the candidate, hdd no( 
to affect the election, 
Pbr Ccriajc This petition asks that tiie 
election of last December should be set aside, 
and the respondent be personally diBquali- 
fied. It includes in its allegations all the 
acts of corruption known to the law. 

The respondent's answer is an express de- 
nial of the truth of every averment in the pe- 
tition, and also denies the alleged quaUficataon 
of the petitioner. There is a formal admisfflon 
of what is alleged in the petition from allegt- 
tion Na 1 to Na 6 inclusively— covermg the 
holding of the election at the time alleged- 
the nomination on the 20th and the voting 
on the 27th December. That the candidAtes 
were Mr. Bain and Mr. DeBeaujeu, the 
former of whom was returned, and his return 
published in the Official Gazette, and that the 
petitioner is a qualified elector. 

Ninety-nine particulars were contained in 
the bill filed by the petitioner, and six days 
were taken to hear the witnesses ; 108 in 
number for the petitioner, and 20 for the re- 
spondent 

A great number of the particulars were 
touched more or less by the evidence, but the 
cases relied upon finally at the hearing a» 
few in number. 

There is first of all what I may call the 
principal case, from the point of view of the 
petitioner— and I must say it was put with 
great ability by Mr. Monk-4hat part of the 
case which rested on a plan argued, and sup- 
posed to have been agreed upon by the re- 
spondent and his agents, to prevent a number 
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of thesapporters of Mr. DeBeanjeu from vot- 
ing. It was said for the petitioner that the 
previona election between the same candi- 
dates, and which had been set aside, had re- 
sulted in a majority of only three for Mr. 
DeBeaajea ; and thence it was argued that 
there was an object — a necessity to redouble 
eTery effort on the respondent's side — and 
that eyery vote became almost vital to the 
contest This is true, no doubt, to that ex- 
tent ; but it was pushed, I think, a little too 
fiur when it went to saying that this account- 
ed for, or rendered necessary, the resort to 
undue influence or intimidation of the sort 
complained of here. The respondent may 
have legitimately desired to get all the votes 
he could and to exclude all the votes he 
coold, but not necessarily to do either the 
one or the other by illegal means. There 
may have been an object legal or illegal, 
without a plan, or a conspiracy as it was 
even called. No doubt it may have been ex- 
pected that the contest would be a close one, 
bat plan or no plan, the question is whether 
there was an attempt by intimidation to pre- 
vent the votes being given. The point is 
whether the respondent broke the law : not 
what were the temptations to his doing so, 
but whether he yielded to such temptations. 

Now, taking this charge as a whole, and 
comprising all the various means alleged to 
have been used to intimidate the voters, and 
prevent them from voting, it may be shortly 
stated to be this : at the previous election a 
number of voters had been reported by the 
jndge, and there had been actions for penal- 
ties importing disqualification against some 
of them ; and when the present election came 
on, the respondent and his supporters seem 
to have been of opinion that these persons 
coold not validly vote, and they asserted, and 
tried to give effect to this pretension both by 
words and by deeds. They made speeches, 
and they served printed notices on the 
objectionable voters. We have these speeches 
and these notices before us. They are proved 
by Mr. Comellier, Mr. Paradis and Mr. 
Cliampagne and many others, as far as the 
speeches are concerned ; and the notices are 
printed and speak for themselves. 

If there were any doubt as to the meaning 
of Mr. Comellier's speech at St. Zotique (and 



making due allowance for party feeling, I 
really think that the witnesses on both sides 
agree pretty much as to what was said,) 
there could be none as to what was really 
meant; for unless we assume that they 
meant one thing on one day and another on 
another day,. we have in writing in the no- 
tice just what was the position taken by the 
respondent and his agents in this matter; 
and it is not pretended that the tenor of the 
speeches was different from that of the no- 
tices. 
This is the notice verbatim ;— 

Je, Boussignd, a«ent dOment antorisd de James Wil- 
liam Bain, ^ayer. Tan des candidata k la pr6Bente 
Election, objeote an vote de Charles Cholette fils, de 
St-Zotiqae, ^leoteur, apparaissant k la liste ^leotorale 
do rarrondissement No. 89 et qai s'est pr^ent^ poar 
voter sous le num^ro halt da oahier de votation du 
Poll No. 8. 

Et pour raisons aa soutien de oette objection, je de- 
clare en ma quality snsdite qae je rn'ohjeote li oe que 
le present ^leotear ne donno son vote, attenda que par 
jugement prouonc^ le six octobre dernier (1883) k Coteau 
Landing, dans la cause de conteHaiion d*^Uct%on, dans 
laquelle Stanislas Filiatreault, commer^ant da Coteau 
Landing, ^tait p^titionnaire, et G. R. L. Q. H. S. de 
Beaujeu ^tait d^fendear et inscrite sous le num^ro 
trois des dossiers de la Cdur Sup^eure si^geant sous 
Taote des Elections f^^rales oontest^es de 1874 et 
amendements, le dit jugement prononc^ par Son Hon- 
neur le juge Loranger— le dit Charles Cholette fils, 
apr^ avis, ddment signifi^ sur Ini et trouv^ sufBsant 
parle dit jugement apr^s contestation, a 6i6 Irouv^ 
ooapable de manceurres frauduleuses et men<(es cor- 
ruptrices au sens du dit acte, et rapport<^ en conse- 
quence k I'orateur de la Chombre des Communes du 
Canada, et que partant il est devena ^leoteur d^ua- 
lifie (scheduled briber) au sens de la section 104 du dit 
acte des Elections f^^rales contestdes de 1874 et amen- 
dements, et ce pour huit ann^ k venir k dater du six 
octobre dernier 1883, et qu'il ne peat Toter k la pr^- 
sente flection. 

Je requiers dgalement rassermentation du dit Char- 
les Cholette fils, et demande que la pr^ente objection 
soit not6e au dos du bulletin qui sera d^liTr^ (si aucun 
ne Test) en par le sous-offioier rapporteur mettant au 
dos du dit bulletin, s'il en d^lirre un, le mdme num^ro 
queceluido Tobiection pour que sa decision puisse 
6tre r^ris^ par la 0>ur, ou oas de tcrutiny, 

St. Zotique, 27 d^embre 188^. 

A. CORNELLIER, 
Agent aatoris^de 

J. W. Bain. 

Now that notice may be objectionable as 
to the requirement to make a note of it upon 
the ballots of the voters : I think it was ob- 
jectionable in that respect, and if this were 
a scrutiny of votes to ascertain the majority, 
very possibly those ballots so marked would 
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be set aside ; bnt it is not that— neither is it 
8 proceeding for a penalty against a return- 
ing or deputy-returning officer. I am asked 
to look at this matter as one that may avoid 
the election, and dispose of the rights of the 
electors ; and unless I can find that what 
was done amounted to undue influence and 
intimidation calculated to prevent the votes 
being given, I cannot say that there has been 
no election on account of the steps taken with 
respect to these persons supposed to have 
been disqualified. Now what was done by 
the agents in their speeches was to contend 
that these men could not vote validly : not 
to contend that they could not vote at all ; 
on the contrary, the express words sworn to 
by Mr. Comellier were : " Vous pouvez 
" voter, mais seulement nous nous pr^vau- 
" drons de notre droit pour vous en punir, 
" et pour mettre de c6t^ les votes que 
" vous donnerez." He warned. He did not 
threaten. He gave notice that he would 
exercise his right under the law of thel&nd ; 
not to prevent the vote being given ; but to 
prevent the effect of it afterwards. As a 
general thing I should say that a threat must 
be of something within the power of the 
party threatening, of something that he 
could do or effect of himself ; and tha.t to say 
you will abide by the law or by the judgment 
of the courts upon the law is not of itself un- 
lawful I do not deny that there may be 
cases where a threat that you will put the 
law in force against a person if he votes one 
way or another, or if he votes at all, may 
be unlawful. Where the warning conveyed 
is a mere pretence to affect the vote would be 
an instance ; and there are others that will 
occur to every one ; but there is nothing of 
that kind here. The notice makes it plain 
that what the party wanted to do was to 
prevent the effect of votes that he considered 
iUegal, and to take steps to preserve his right 
in case of a scrutiny. The same notice in 
substance was given, on behalf of the candi- 
date not returned, to one of the voters (Jules 
Leblanc), and it was accompanied by the 
same objectionable (as I think) requirement 
to note the protest on the back of the ballot 
This, of course, would prove nothing, except 
that at the time the thing was being done, 
Mr. Champagne, who was the agent who did 



ity did not look upon the proceeding u 
an improper one. In my opinion the 
great object of the law is to provide for 
freedom of election — ^not for freedom of vot- 
ing merely, but for freedom to all the elec- 
tors to assert their rights and pretensiona in 
a legal manner ; and I cannot see that any- 
thing more ihsLa that was done in conneo 
tion with this charge. It should be said also 
that not one of these persons was prevented 
from voting, but on the contrary they voted, 
every one of them. The law which is invoked 
is directed against the exercise of force, vioUnot 
or restraint, or threats of inflicting injury, dam^ 
age, harm or loss, or in any manner praeUdng 
intimidation vpon or againU any penon in 
order to induce or eompd such person to toU 
or refrain from voting, or interfering with tKt 
free exercise of the franchise. I do not find 
that the exercise of the franchise was inte^ 
fered with at all, but means were taken to 
preserve the right of questioning the validity 
of the votes, after the franchise should hare 
been exercised. I therefore do not extend 
my examination of this charge to ascertain 
if this was one of the cases where a threat to 
resort to the law may have been made in an 
abusive manner. I say that, as a general 
thing, to threaten persona with the legal 
consequences of an act is to tell them to keep 
within the law ; and to tell them of the con- 
sequences of their act, with a view merely of 
announcing your dissent from their right, 
and your determination to raise the question 
properly after the vote is given, is not to in- 
fringe the law with a view to prevent the 
vote being given. These obflervations are 
intended to apply not only to the annoonoe- 
ment by Mr. Gomellier at St Zotique, and to 
the printed notices to the voters, but to all 
the other instances, of which there are sev- 
eral, where the supporters of Mr. Bain told 
any of these men that their votes would be 
objected to. Upon the whole of this aubject, 
considering the technical difficulties in their 
way, and there being only one list of voters, 
both for federal and for provincial elections, 
I do think upon the whole, apart from the 
marking of the ballots, which was objection- 
able, but was not an impediment to the vote 
being given, that the respondent's agents took 
reasonable measures to raise a question of 
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kw mereky, and though I do not say that it 
is always a neoessary part of undue influ- 
ence that thoTe should he the express inten- 
tion if the act is of a nature to influence un- 
duly; yet I cannot see that the steps taken 
here could impede the giving of the vote at 
alL On the contrary, there is express evidence 
that Comellier said : " Je ne vous dis pas que 
voosne pouvez pas voter; au contraire, je 
T0U8 dis que vous pouvez voter;" and the 
Gonclnding words of the notices show dis- 
tinctly that the right to ohject was intended 
to be reserved, and to serve in case of a scru- 
tiny. 

The next two charges related to lihoiron 
getting work for Yendette at Mahen, in chop- 
ping wood ; and to the case of Charhonneau, 
a cripple and a beggar, but a voter for all 
that, who got broken victuals from Mme. 
Hudon. I am dear that neither of these 
cases had anything to do with the election. 

The charges against Dutrizac and against 
Saav6, were admitted to be without import- 
ance. 

The case which was noticed next in order 
was one upon which there was certainly 
something to be said> and to which the learn- 
ed counsel for the petitioner did fuU justice 
from his point of view* 

It consisted in this : There were some votes, 
two or three I think, at or near a place called 
Founiierville, where one Morille Malboeuf, 
who was not a voter, resided. Before the 
polling Liboire Constant wrote to Malboeuf 
and asked him to give notice to the electors 
aboat there of the day fixed for voting. 
Malboeuf did so, and the day before the poU- 
ing, they all came down together as far 
as Kenyon where they took the railway, and 
came on to vote, and on the road they all 
drank, and one of them at least, was a good 
deal the worse for it. There is no doubt this 
man, Malboeuf, looked upon the occasion as 
one of great fun and hilarity. He said : 
"new aUons nocer.'* If this word were the 
equivalent of the latin ' nocere,* it would have 
been an unconsciously correct expression 
They all appear to have taken too much — 
and he himself in particular : but the charge, 
if it has anything in it, means that Liboire 
Constant treated them to get their votes — 
as to which there is absolutely, no evidence 



at alL Then, if it were contended that Mal- 
boeuf himself were the party treating, — ^and it 
was so contended — (and the particular was 
amended by leave of the Court to include 
that) there would still be no evidence of 
agency. The request to give notice of the day 
of polling made Malboeuf a messenger or agent 
fi>r that purpose, but no further. He was not 
an elector himself, and the others all had their 
minds made up when they started as to 
whom they were going to vote for, and no 
inducement of any kind appears to have 
been either required or used. The question 
is, was there any treating by an agent of the 
candidate — and there is no evidence that 
there was. The voters themselves caroused 
on the road ; and when they reached Kenyon, 
their passage was paid on the railway ; but 
that has nothing to do with the charge of 
treating, nor is there any evidence, how or 
by whom it was paid- It certainly was not 
paid by Malboeuf, though he knew it would 
be paid ; for he told Seguin so. I am afraid 
there is no law efficient to prevent men from 
making beasts of themselves, though there 
is to prevent them from making beasts of 
others in order to get votes. 

One Francois Lalonde, who was an agent 
of Mr. Bain, was charged with making a 
promise to Jos. Lalonde. Jos. Lalonde says 
the other asked him to vote if not for, at all 
events, not against them, and on the voting 
day, they met again, and Frangois Lalonde 
said : " Je m*en wiwiendrai." This is admit- 
ted to be very vague ; and it may mean 
possibly either to convey thanks for his vote, 
or the reverse ; but we have no Mieans of 
knowing how he voted, and cannot decipher 
what was meant : certainly if it was a promise, 
it would be difficult to say of what, and 
FrauQois Lalonde on his oath denies using 
the words. 

The case of Stanislas Filiatrault was : Ist, 
that he had sent money to Guilbaultto come 
and vote — which is contrary to the fact 
proved. He certainly said that he wanted 
to send Guilbault $4 ; but the money never 
was sent ; 2nd, that he had paid the taxed 
expenses of some witnesses. The list of 
these payments was produced ; it is a list of 
persons taxed and paid at diflerent times 
with money received for that purpose from 
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the Clerk of the Court, and was quite uncon- 
nected with any inducement to vote. As to 
his conversation with Devau, he appears to 
have kept the amount of the taxed expenses 
to pay a private debt ; but it had noth'mg to 
do with the election. Devau says this was 
before the election — ^Filiatrault says it was 
during the election ; but his son was present, 
and confirms what he says. 

The last case argued was that of Firmin 
Hudon, for giving a railway ticket to Arsene 
Theoret Hudon and Theoret were both ex*- 
amined, and denied it But Ludger Brasseur 
and J. B. J. Prevost, both of them partizans 
of the candidate not returned, w^ere brought 
up, and said they saw Hudon hand Theoret 
a ticket, and also buy several tickets from 
the agent. On the other hand, besides 
Hudon and Theoret as against Brasseur and 
Prevost, the ticket agent himself is brought 
up, who positively contradicts both of the 
last men and witnesses as to Hudon getting 
several tickets, and Mr. Pharand, who was 
also present in the office when Hudon got 
his ticket, swears also that he got only ona 
Besides this there is the evidence of Dr. 
Mousseau, Thos. Groodwin, Latour, Joseph 
Theoret and Joe. Henry, who testify that 
Hudon got only one ticket, and gave none to 
Theoret. Maoe was recalled by me owing 
to a misapprehension in the course of the 
argument of what he was supposed to have 
said ; but he distinctly swore that Hudon got 
only one ticket that day. The evidence, 
therefore, is overwhelmingly against the 
truth of this charge. 

It is unnecessary to make any further 
observation upon the case, except to say 
generally that the impression made upon 
me by the evidence is that the election was 
conducted with scrupulous regard to the law. 
The petition must be dismissed with costs. 
Petition dismissed. 

F, 2>. Monkj for Petitioner. 

Ovimetf Comdlier & Lajoie for Bespondent 



CIRCUIT COURT. 

Waterloo, July 5, 1878. 
Brfare Dunkin, J. 
Williams v. Sbalb. 
MUUia service^ AUouxince for annual drUL 



The Ccgatain of a company of volwiieen i» not 
the personal debtor of a private in Hi com^ 
panyfor the payment of the amount alhwed 
guch private for his annual drUL 

The plaintiff, a volunteer in defendant's 
company, was allowed by the GovemmQnt 
the sum of $6 for his annual drill After the 
receipt of the money from the Government 
as set forth in the pay roll the defendant 
notified the plaintiff to come to his office and 
receive his pay. The plaintiff refused and 
sued the defendant, alleging that the defend- 
ant had promised to pay him, but had kept 
the money. The point in the pleadings upon 
which the judgment turned is covered by the 
considirants of the judgment 

Phr Curiam. '' Considering that the som 
of money sought to be recovered in and by 
this suit is a sum of money held by the de- 
fendant as an officer of mihtia for payment 
of militia service, and in respect oi his dis- 
posal of which he is amenable to militia an- 
thority : and that he is not personally debtor 
thereof to the plaintiff, in such wise as to 
entitle the plaintiff to sue him therefor as by 
this suit he assumes to do, doth difimis8 
plaintifi's action with costs." 

Girard <& Girard for the plaintiffl 

Jno. P. Noyes for the defendant 



THE BAR EXAMINATIONS 

The following is a list of the successful can- 
didates at the Bar examinations, which were 
held at Three Rivers on Wednesday, Thurs- 
day and Friday of the present week: 

For Practicc-'J. M. Tellier, J. Bouffard, L 
A. Lefebvre, C. A. Duclos, J. E. Martin, L P. 
Brodeur. J. Beauset, Alex. Falconer, G S. 
Campbell, F. 8. Maclennan, L. A. Rinfinet, J. 
O. C OUvier, L. A. Lavall^e, L. D. Morin, C 
E. Dorion, G. Coffin, N. T. Rielle,G Bnichesi, 
G. H. Plourde, A. E. Merrill, John a Buchan, 
G. Marchand, J. Leonard, R K Mallette, E. 
G. Par6, L. N. Bernard, and F. A. McCord, 
equal ; F. Hague, A. A. Adam and A. £. Bec- 
kett, equal; S. Sylvestre, C. a Roy, E L De- 
saulniers, L. B^langer, A. McConnel, L. E. 
Charbonnel, G. A. Brooke, J. H. Rogeis, L> J* 
R Hubert 

For Admission to Study. — A. Beaudry, L- 
Brunet, A. Taschereau, JL Turgeon, J. A D- 
Brodeur, Jas. Mahon, Ludger Alain, E Fon- 
taine, H. A. Beauregard, R Taillefer, M. Beau- 
girlant, L. P. Biranl, R. L. Murchison, A. P. 
ryson, J. Desaulniers, P. O. Lavall^Alfired 
Monk, E. Bourgeois, J. D. Guay, P. J. Joli- 
cceur, L. E. P^hssier. In the examination 
for admission to studv nine candidates failed 
to obtain the required number of marks. 
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yoL.YII. JULY 19, 1884. No. 29. 

EX PARTE ANNOUNCEMENTS. 
There is always some satisfaction in find- 
ing oaiaelves sustained by authority, and we 
are now able to quote the ruling of a learned 
body like the Supreme Court of Massachu- 
setts in support of the remarks made on 
p. 9, condemnatory of ex parte publications. 
An action of libel was brought against the 
Boston Herald, for publishing a petition for 
the disbarment of the plaintiff, Cowley, be- 
fore hearing. The case was dismissed by 
the lower court, on the ground that the pub- 
lication was privileged, but the Supreme 
Court has set this decision aside. The fol- 
lowing is an extract from the judgment in 
appeal:— "It is desirable that the trial of 
caoses should take place under the public 
eye, not because the controversies of one 
dtinn with another are of public concern, 
bat because it is of the highest moment that 
those who administer justice should always 
act under the sense of public responsibility, 
and that every citizen should be able to 
satisfy himself with his own eyes as to the 
mode in which a public duty is performed 
If these are not the only grounds upon 
which fair reports of judicial proceedings 
are privileged, all will agree that they are 
Dot the least important ones. And it is dear 
that they have no application whatever to 
the contents of preliminary written state- 
ments of a daim or chai^ge. They do not 
constitute a proceeding in open court Know- 
ledge of them throws no light upon the ad- 
ministration of justioa Both form and con- 
tents depend wholly on the will of a private 
individual, who may not be even an officer 
of the court It would be carrying privilege 
further than we fiael prepared to carry it, to 
say that by the easy means of entitling and 
filing it in a cause a sufficient foundation 
might be laid for scattering any libel broad- 
cast with imponity, and we waive considersr 
doDU of the tendency of a publication like 
the present to create prejudice, and intex&re 
with a fidr trial" 



DOUTRE V. THE QUEEN. 
On the 12th instant judgment was render- 
ed in this case by the Judidal Committee of 
the Privy Council, affirming the judgment of 
the Supreme Court of Canada, which affirm- 
ed that of the Exchequer Court The claim 
of Mr. Doutre against the Dominion Qovem- 
ment for services as counsel before the Fish- 
eries Commission is thus sustained. (3 L. N. 
297; 4 L. N. 18, 34 ; 5 L. N. 163.) 



JUDICIAL STYLE. 



The House of Lords, which characterized 
our Civil Code as " voluminous" (3 L. N. 369), 
does not err on the side of brevity in its 
judidal decisions. The A^ny Law Jowmai 
says : " The only time when we contemplate 
the capabilities of dynamite with any ap- 
proval is when we are condemned to read 
the long, rambling, slipshod, tautological, 
cumulative opinions of three or four law 
lords, which are supposed to set the law 
for Great Britain." The reproach is not un- 
deserved, and might be avoided if their lord- 
ships would take the trouble to reduce their 
opinions to writing, either before or after 
delivery, as the opinions of a high court of 
appeal should be. 

In connection with this subject we notice 
that the American Law Review does us the 
honor to print the observations we made at 
p. 109, but appears to imply that we were 
commending brevity per se. It is unneces- 
sary to say that this is a misapprehension- 
Brevity is a relative quality : a judgment must 
be considered in relation to the matter treat- 
ed. " It is one thing," says Bacon, " to abbre- 
viate by contracting, another by cutting otL" 
We have referred to this subject more fully 
on other occasions, and if the short para- 
graph on p. 109 was obscure it would itself 
be an illustration of a common fault of 
brevity. We had previously been reading 
about some judgments of extraordinary pro- 
lixity, and our remarks conveyed the im- 
pression of the moment Our contemporary 
suggests that " it would be well if opinions 
could be filed in extemo for the purpose of 
satisfying the parties, and afterwards re- 
written and condensed for the purpose of 
publication." This, of coarse^ is not passible 
under ordinary dicnmstancflB, and judges 
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fmuBt be left to aim at the golden mean 
between incompleteness and redundancy. 
It must be admitted that the written opin- 
ions of the United States judiciary are not 
commonly chaigeable with either fault 



THE ENO CASK 



Mr. Justice Caron has given judgment, as 
was expected, adversely to the extradition of 
£no. This person's operations were conduct- 
ed on a gigantic scale, but his crime no more 
fell within the Ashburton Treaty than those 
of hundreds whose depredations were less 
important, and who have found a safe refage 
on this side of the line. The learned judge 
had no difficulty in deciding that Eno was 
not guilty of forgery within the scope of the 
Treaty, and the prisoner was therefore set at 
liberty. 

' On the subject of extradition the N. Y. 
Evening Post has the following remarks : — 

**Tlie difficulty with the reformation of 
tlio law hitherto has been a curious one. 
We have a better treaty with every leading 
continental power, notwithstanding the dif- 
ference of race, language, and religion, than 
we have with England. And why ? Chiefly 
because international distrust and suspicion 
have been repeatedly aroused by attempts at 
sharp practice in the extradition of criminals 
and in the construction of the treaty. In 
this we have been chiefly tg blame. There 
was no excuse for an attempt made in Gen. 
Grant's time to establish the extraordinary 
doctrine that a fugitive might be extradited 
for one crime and then tried for another, and 
the result of this^the passage of the Eng- 
lish extradition act of 1870, forbidding the 
surrender of criminals unless a pledge was 
given that they should be tried only for the 
extradition crime — ^was simply a proof of 
the international distrust excited by our 
behaviour. The fourteen years which have 
elapsed since the passage of that act has 
baen a period rich in the production of en- 
lightened extradition treaties, covering vari- 
oas sorts of breaches of trust, with countries, 
far loss advanced than England. With the 
republics of Salvador, of Nicaragua and 
Peru, with the Orange Free State, Ecuador, 
Belgium, Spain, and even Turkey— few of 
them countries likely to be attractive as 



an asylum for American swindlen — we 
have had no difficulty in making treaties 
which cover other pecuniary crimes than 
forgery ; and in all the European treaties a 
clause forbidding the trial of the penon 8U> 
rendered for any crime committed prior to 
that for which he is given up is to be foand— 
a fact which shows that we have abandoned 
the very point which led to the passage of 
the hostile Extradition Act by England. The 
passage of the Extradition Act, however, 
was resented by General Grant's administrar 
tion as an indication of a distrust on the 
part of England of our good £aith, and it 
almost led to a stoppage of all extradition 
proceedings under the treaty. Foniteen 
years have elapsed, and a new attempt to 
evade the provisions of the treaty has been 
made from our side of the border, and onoe 
more it has been demonstrated that oar ex- 
tradition treaty sets a premium upon crima" 



NOTES OF CASEa 
COURT OF QTOEN'S BENCH. 

MoMTBEAL, May 81, 1884. 
before Dorion, C J., Monk, Cross, Baby, JJ> 

Lbfhbvrb (defendant below) Appellant, and 

Thb Hochblaga Mutual Eibb Ins. Co. 

(plaintiff below) Bespondent 

MutwU Inmaunce Company — Ocuh JV^mtttm 
SysUm^Extra AssessfnenL 

Held : — Confirming ihejxtdgment of the l^ip(' 
rior Court, Montreal, {reported inS L N- 
p. 236), That aperton innared for a oaA 
premium under S, 35 of 40 VieL, cA. 72, w 
a member of a mutual insurance company 
and liable cu such for an extra cusetmeiif 
not exceeding $2 on every $100 of Ms insure 
ance,foreadi loss that occurs while kc « 
such member, provided the dqyosit notes (xrc 
insufficient to pay such losses. Hdd, ako 
{reforming in this respect the judgment o/ 
the Svperior Court), That although fees dve 
appellant as Director could not be set i^ ii^ 
compenscUion against such extra assets' 
ments, yet as the company and HquidatoTf 
had agreed to allow such fees in redvetufn 
thereof, the appellant ought not to U con^ 
demned for more ihan respondents had 
agreed to accept* 
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The important point decided in this case, 
was whether a person insnred on what was 
called the cash or stock plan under Sec. 
35 of 40 Vict chap. 72, was liable for extra 
assessments under Sec. 24 of C. a L. C c. 68. 
The appellant in his fisictum urged that his 
cash premium waa final That the power to 
take cash premiums was inconsistent with 
the mutual principle and characteristic of the 
stock plan. He cited in support, Flanders on 
Insurance, p. 17, and judgments of Hon. Jus- 
tices Gill and Loranger. He also cited the 
evidence of Mr. Grant, the Manager, and of 
Fitzgerald, the Secretary of the Company, to 
show that by general understanding no such 
extra liability existed. "Peraonne," said 
appellant, *' ne songeait, disent MM. Grant 
*'et Fitzgerald, & cette repartition extraor- 
"dinaire de $2 par $400 assures, dont il n'a 
"6t^ question pour la premiere foia qu'apr^ 
"la mise de la oompagnie en liquidation. 
'^Personne ne songeait m^e qu'il y edt une 
"telle disposition dans la loL" 

The appellant also invoked the fact that 
a special form of policy was printed for these 
cash cases, and also a By-law of the company 
declaring that the liability of persons insured 
was limited to the amount of their deposit 
notes. Also, that in no case could more than 
one extra assessment of $2 on every $400 in- 
snred be made under Sec. 24 of chap. 68 CL 
S. L C, and that the circumstances did not 
even justify this one. 

The respondent replied, that appellant was 
a member of a mutual company and as such 
liable as other members for the extra assess- 
ments ; that the By-law invoked was con- 
trary to the Statute and void; that members 
could not avoid their liability by showing 
that they or those connected with the com- 
pany considered it different from what the 
law imposed. That unless an extra assess- 
ment for each fire was intended by Sec. 24 of 
chap. 68 G S. L. C, there would be no one 
insured and no company after the first extra 
MSfflsment had been made. That the six 
fires on each of which an extra assessment 
was demanded from appellant, could not be 
paid otherwise than by extra assessments. 
The appellant dted 40 Vict, chap. 72, Sec. 1, 
3, 6, 7, 8, 38 ; May on Insurance, Sec. 146 and 
M8; Brice, Uttra Ftrwpp.7, 38, 598, 746, 746; 



.1 L. N. 450 ; Thompson, Liability of Share- 
holders, p. 170 and par. 386. 

The judgment of the Court of Appeal main- 
tained respondent's claim for extra assess- 
ments and is as follows : — 
" The Court, etc. 

"Considering that under section 24 of 
chap. 68 of the Consolidated Statutes of 
Lower Canada, each member of a mutual in- 
surance company incorporated under the 
provisions of the said Act is liable, in addi- 
tion to the amount of the deposit note made 
by him, to pay a sum not exceeding $2 on 
every $400 for which he is insured, to meet 
the loss occasioned by fire at the same time, 
if the amount of the deposit notes be insuffi- 
cient to pay such loss ; and also a sum not 
exceeding $2 on every $400 for which he is 
insured for any loss occasioned by any one 
fire occurring after the amount of the deposit 
notes has been exhausted ; 

"And considering that by the Act 40 
Victoria, chap. 72, sect 35 (Quebec), the com- 
pany respondent was authorized to collect 
from its members premiums in cash for in- 
surances for terms not exceeding one year in 
lieu of deposit notes ^ the rights and liabili- 
ties of such members remaining in other re- 
spects the same as those of other members 
of the company ; 

"And considering that it appears by the 
evidence in this cause, that the appellant 
was insured in the said company under 
policy Na 386 for $1,100, under policy Na 
504 for $4,000, and under policy 918 for 
$1,500, periods not exceeding one year ; 

" And considering that the cash premiums 
by him paid on the said policy, and the de- 
posit notes of the other members of the com- 
pany have been exhausted by previous 
losses, and that the appellant has become 
liable to an assessment not exceeding $2 on 
every $400 of the amount of his said policies, 
for the losses which have occurred by each 
fire pending the said policies, and that the 
sums for which the appellant should have 
been so assessed amount to $125.18 ; 

" And considering that che appellant is en- 
titled to a sum of $81.25 for services as a 
director of the company, which sum the 
directors and the liquidators of the company 
have agreed to deduct from the amount due 
by the said appellant; 
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" And considering that deducting from the 
gum of $139.70 for which judgment was ren- 
dered hy the Court below, the said sum of 
$81.25, and the further sum of $14.62 for 
which the respondent has filed a diiistement 
since this appeal has been instituted, there 
remains a balance of $43.93 which is still 
due by the said appellant to the said com- 
pany respondent; 

" And considering that there is error in the 
judgment rendered by the Superior Court 
sitting at Montreal on the 5th of July, 1883 ; 

"This Court doth reform the said judg^ 
ment, and proceeding to render the judg- 
ment which should have been rendered, doth 
condemn the said appellant to pay to the re- 
spondent the said sum of $43.93, with inter- 
est at the rate of seven per cent from the 6th 
of April, 1881, and costs of suit as in a case 
in the Circuit Court under $50, and doth 
condemn the respondent to pay to the appel- 
lant the costs of the present appeal." 

Judgment reformed. * 

PcLgntuio & St, Jean for the appellant 

Trenholme, Taylor 6c Dickgon for the re- 
spondent 

•The right of the oompany to impose aa extra 
assefisment ander s. 24 of ohap. SB CS.L-C. for each 
fire in oases of insuranoe on the deposit note system 
was also maintained in appeal by the judgments in 
two other oases rendered the same day, vix., that of 
McMillan k Huchelaga Intumnce Oompanvt and of 
Craig k Hoehflaga Inmrance Company , in faoe of 
same proof as to existence of the by-laws, etc. 

SUPERIOR COURT. 

MoNTRBAL, June 30, 1884. 

Before Loranobr, J. 

McGiBBON et al. v. Brakd, and Dbubt et 
aL, T. a 

Bd—C.C. 1928— ITorw Bace. 
A judgment creditor has the right to seize in the 
hands of third parties the amount of bets 
which they have lost to the defendant on a 
horse race^ and which they are ready and 
willing to pay. 
The plaintiffs were judgment creditors of 
R H. Brand. Brand made certain bets with 
the garnishees on the result of the EngUsh 
Epsom Derby, which he won. The plaintiffs 
attached the amounts so due, and the gar- 
nishees declared in Court that they owed 
the money and intended to pay the bets. 



R 2). MeCfibbon, for pUuntifib, inscribed 
for judgment on the declaration of the gar- 
nishees. 

N. DriscoUf for defendant, submitted that 
in virtue of C.C. 1927 the Court could not 
give judgment 

Per Curiam. " Consid^rant qu' aux termes 
de Tarticle 1928 C.C. le d^ni d'action pour le 
recouvrement de deniers r^lam^s en verto 
d'un pari, est sujet & Texoeptioii & regard des 
courses k cheval ou & pied et autres jeox 11- 
cites qui tiennent & I'adresse et k TexercioBdn 
corps; que le contrat intervenu entre lea 
tiers-saisis et le d^fendeur n'est point illegal 
et pent faire Tobjet d'une action en jnstioe; 

" Consid^rant que les tiers-saisisreoonnais- 
sent la validity du dit contrat et se d^daieat 
prdts k payer an d^endeur le montant dn 
pari qu'ils ont fait avec lui ; 

• ••••• 

''Declare Tarr^t ainsi pratiqu^ bon et 
valable," etc 

Judgment for plamti& 

Qirouard de McQithon for plaintifOs. 
K DriscoU for defendant 



POLICE COURT. 

MomrRHAL, July 3, 18Si 
Before Dugas, Police Magistrate. 
Rbgina v. Albzandhr Buntik. 
Banking Ad—Director of Bank giving hitMdf 
an undue preference. 

Police Magistrate Dugas, in giving his 
decision in the case of Mr. Alexander Bantin, 
charged with illegally drawing the som of 
$10,000 from the Exchange Bank, of which 
he was a director, alter its suspension, and of 
conspiracy with the late president to obtain 
an undue preference, made the following 
observations : — 

The present prosecution is taken under 
the Banks and Banking Act of 34 Vict, 
chap. 5, sec. 61, which reads as fol- 
lows:— "If any president, vice-president, 
director, principal partner en commandiU, 
manager, cashier, or other officer of the bank 
wilfully gives, or concurs in giving any 
creditor of the bank any fraudulent, undue 
or unfair preference over other creditors, by 
giving security to such creditor, or by diang- 
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iog the nature of hla claim, or otherwise how- 
soBYer, he shall be guilty of misdemeanour, 
and shall further be responsible for all 
damages sustained by any party by such 
preference." The prosecutor, Mr. Adolphe 
Davis cdifu David, railway superintendent, 
alleges and proves : that on the 16th day of 
September, 1883, and for along time previous, 
he was, as still he is, a creditor of the Ex- 
change Bank of Canada, in the sum of 
$17,767.14, being the amount standing to his 
credit as a depositor in the said bank ; that 
on that day the said bank suspended pay- 
ment by a resolution of the board of its direc- 
tore reading as follows : " Present, A. W. 
Ogilvie, A. Buntin, H. Bulmer and T. Craig. 
"On account of the numerous demands 
made on the bank for deposits, and the low 
state of the finances, that is the ready funds, 
and the inability of stemming the steady 
withdrawals, it was decided to suspend pay- 
ment on Monday, the 17th September instant, 
and to give formal notice of the same to the 
banks. 

(Signed) " A. W. Ogilvih, 

" Vice-President" 
It is farther proven that since the 8th day 
of February, 1882, to the 5th day of December, 
1883, Mr. Alexander Buntin, the accused, was 
one of the directors of the said bank, and 
acted as such ; that at the date of the suspen- 
sion of payment by the said bank, the said 
Alexander Buntin was a creditor thereof in 
the sum of $13,796.36, being the amount 
standing to his credit as a depositor in the 
said bank; that on the 18th day of the said 
month of September the said Alexander 
Buntin made his cheque or order to the 
amount of $8,000 upon the said bank, and 
presented the same on the day following at 
the counter of the said bank, when upon the 
order of the then president of the said bank, 
T. Craig, he received $3,000 in specie, paid 
oat of the ready cash of the said bank, and a 
cheque signed by said T. Craig, as president 
thereof^ for the sum of $5,000, upon the Que- 
bec Bank, where, since its suspension, the 
said Exchange Bank had a standing account 
in deposits; that on the 28th day of the said 
month of September the said Alexander Bu.n- 
tin was paid in a further sum of $2,000 out 
of the funds of the said bank, by receiving 



another cheque signed by the said T. Craig 
as such president, upon tne said Quebec 
Bank, which two cheques were duly cashed 
by this Ifljst bank. 

It is also established that the said bank did 
in fact become insolvent, under the terms of 
the law, and commenced to wind np on the 
15th day of December, 1883, that is, ninety 
days after it had suspended payment At 
this last date the amounts deposited in the 
said Exchange Bank represented in the 
aggregate over one million of dollars. From 
the date of the suspension of payment to the 
date of the com mencement of the winding up, 
about $100,000 was paid to depositor?. Mr. 
Bogers, the then paying teller of the bank, 
says that on the 19th day of September the 
bank was not paying the cheques of its 
depositors, and bad not paid any unless 
ordered specially by the president, Mr. Craig. 
He was told, he says, to pay Mr. Buntin's 
cheque of $8,000 by Mr. Craig. 

At that time the funds of the bank were 
not even suf&cient to redeem its circulation 
88 it was presented, but could only redeem 
small amounts. 

These are in short the uncontradicted facts 
elicited from the witnesses of the prosecution, 
and upon which it is averred that Mr. Alex- 
ander Buntin, then being a director of the 
said Exchange Bank, did on the 19th and 
28th days of September last (1888), concur 
with the then president of the bank, T. Craig, 
in giving to one of his creditors, that is to say 
to himself, an undue and unfair preference 
over the other creditors of the bank. 

By the cross-examina tion of the witnesses 
the defence has established : that at the time 
of the suspension of payment the employees 
of the bank thought generally that it would 
meet all its liabilities, as by a statement 
made at that time it showed a surplus o^ 
about $19,000 ; that Mr. Buntin himself was 
BO confident of the solvency of the bank that 
even after suspension he ordered his broker 
to buy some of its stock in addition to the 
large number of shares he already had ; that 
even after suspension the stock of the bank 
was fairly rated ; lastly, that he refunded the 
$10,000 after having been sued by the liqui- 
dators to recover that amount, all of which 
acts were adduced to establish a presump* 
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tion of good fluth on the part of Mr. Bnntin 
at the time he was so paid. I may here say 
that I do not believe that it is within the 
scope of the magistrate presiding at a pre- 
liminary investigation to take into considera- 
tion the more or less good faith which the 
perpetrator of an offence may be presumed 
to have had at the time he committed it. 
Those are facts for the jury to appreciate, as 
it is for the judge, passing sentence, to con- 
sider any other act of a guilty party which 
may tend to mitigate his offence,— as in this 
instance, for example, the refunding of the 
money. I have permitted this proof to be 
made, as it establishes facts to a certain 
extent connected with the case, and on 
account of the large latitude which is always 
given to an accused party to put himself in 
the best light possible before the courts and 
the public. But, as I have said, I cannot 
here enter into the consideration of those 
facts, the only question for me being to find 
whether section 61 of the act above stated 
has been violated. 

It has been aigued on the part of the 
defence that the fact of a suspension of pay- 
ment did not constitute the Exchange Bank 
insolvent, as according to section 57 of the 
Banks and Banking Act such a suspensipn of 
payment must be continued during 90 days 
in order to submit it to the operation of the 
law in that behalfl That therefore, as by 
sections 134 of the Insolvent Act of 1875 and 
75 of the Act concerning insolvent banks, it 
is declared in about the same terms, that 
every payment made by a person or com- 
pany unable to fulfil its engagements, within 
30 days next preceding the insolvency, to a 
person knowing or having probable cause to 
know such inability to exist is void, etc 
From which it is inferred that the payment 
to Mr. Buntin of his two cheques before the 
30 days preceding the insolvency of the bank 
was legsd, and that therefore he cannot be 
accused of having violated section 61. 

If I understand well the spirit of those two 
sections they do not go further than to make 
absolutely void payments made under such 
circumstances. Surely they do not annihilate 
the general principle founded upon simple 
justice and equity, which has always given 
^redress against a wrong-doer. That for the 



purpose of preventing lawsuits and giving to 
trade the steadiness it requires, such a limi- 
tation should exist in the statutes, this can 
be easily understood. But the interpretation 
to be given to those dispositions of the law, 
which are a derogation to the common law, 
should be limited to its narrowest senae. 
And therefore when to the knowledge of in- 
solvency, or to its intimationj-aretobe added 
£Eicts which justice, law or equity reprove, I 
believe that there can be no doubt that the 
general rule can be still applied. 

" Although the period of thirty days before 
insolvency, etc., is given," says Mr. Wothe^ 
spoon in his book on the Insolvent Act of 
1875, *^ in this section as the time in which a 
payment made by a debtor unable to meet 
his engagements to a person cognisant there- 
of, would be void, there can be little donbt 
that, under the English authorities, pf^fereti- 
tial payments made before that time may be 
held void as being against the spirit of and a 
fraud upon the act It has been held that if a 
party voluntarily make a payment by which 
the equal distribution of his property in 
bankruptcy will be defeated, such payment 
is a fraudulent preference. (See Marshatt v- 
Lamb, 6 Q*K 115, 7 Jur. 85a) And I beUeve 
this is the only true and sound doctrina It 
protects all creditors alike and disapproves 
preferences, more so when it appears that 
both creditor and debtor did combine together 
for that purpose. 

In this instance, it must be remembered 
that Mr. Buntin was at the same time a direc- 
tor and creditor of the bank. That as snch 
director he had access to the books and was 
in abetter position than any outsider to know 
the exact standing of the assets and liabilities 
of the bank ; that it was his duty conjointly 
with his colleagues to see to its good manage- 
ment ; that if he did not know the financial 
condition of the bank he at all events had 
been named on the board to know it, and no 
one but himself^tould be blamed if he did 
not take the means therefor. And if it is troe 
as Mr. CampbeU, one of the liquidators, men- 
tions, (and there is no reason to say that it 
is not) that the bank had been insolvent for 
a long time previous to the 15th of September, 
he as such director should have had a know- 
ledge of it ; if not, he surely had a sufficient 
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hintofitwhenoonjointly with his co-direc- 
tors be found himself under the obligation of 
sustaining a resolution suspending payments 
generally. That resolution applied to all 
creditors alike- It did not, and could not, 
contain exceptions. And the moment it was 
passed no one concerned in the manage- 
ment of the affairs of the bank had the 
right to dispose of its funds contrary to 
its dispositions, that is, to pay withdrawals. 
It was, therefore, wrong, illegal, and un- 
\jiist The doors of the bank were shut 
to d^xwtors generally, they should have 
been to Mr. Buntin also as such; and 
the moment he took advantage of his posi- 
tion as a director of the bank to persuade or 
influence, as may be fairly presumed, one of 
its employees to aid him in being paid in 
whole or in part his claim, and this against 
the order of the board of which he was a 
member, and contrary to the right and in- 
terests of the rest of the creditors, he com- 
mitted a wrongful and illegal act, which, 
coupled with bis cognizance of the difficulties 
of the bank, debarred him of the protection 
given to ordinary creditors when paid in or- 
dinary circumstances before the thirty days. 
And this the accused so weU understood, that 
he refunded the $10,000 by him drawn when 
sued by the liquidators. Therefore, the pre- 
tension that the payment was legal is not 
sustainable, and cannot be accepted as an 
argument in £BiTour of the accused. 

Bat even if the payment had been legal 
the accused would still be attainable by sec- 
tion 61 ; for let it be remembered this section 
is only directed against presidents, directors 
and other functionaries of banks. Because 
the position of a jMdd-up or favoured creditor 
would, perhaps, in some instances, be legal, 
it does not follow that under that clause the 
presidmit, director or other functionary of a 
bank who grants or concurs in giving such a 
iavour is also legaL The section does not 
mention only fraudulent preferences, but 
Blsovmdue and unfair ones. Having been 
invested with great powers, and having in 
thmr hands, and to a certain extent, at their 
discretion the fortunes of citizens who have 
put their confidence in them, the law wants 
those functionsjies to treat them all alike 
with the same fairness and justioe. In this 



case it is proven that depositors representing 
in the aggregate one million of dollars did 
not and could not receive a cent since the 
date of suspension, whilst some more favour- 
ed ones including the present accused, re- 
ceived in the aggregate somewhere about 
$100,000, by what right and under what au- 
thority I fail to see. Is that just, is that 
fair towards the other creditors ? Certainly 
not It is such injustices and preferences 
which section 61 is intended to prevent, by 
submitting the perpetrators thereof to punish- 
ment The evidence here leaves no doubt as 
to the £actthatMr. Buntin was paid contrary 
to the terms of the resolution, in the sum of 
$10,000, to the detriment of others who had 
an equal right, and that he being then a 
director of the said bank, and having had to 
obtain the consent of the president of the 
bank to obtain such payment, he did, on the 
19th and 28th days of September, 1883, con- 
cur in giving to himself as such creditor an 
undue and un&ir preference over the other 
creditors of the said bank ; wherefore it be- 
comes my duty to order that the said Alex- 
ander Buntin stand his trial upon such accu- 
sation at the next term of the Court of 
Queen's Bench. 

/. N, QreenshiddB and T, Brotfeau for the 
complainant, A. Davis. 

Strachan Bithune, Q. C, and C. A. Oeoffrian 
for the defendant 



EXECUTIONS IN ENGLAND AND 
WALES, 

A return has recently been prepared and 
presented to Parliament of the persons who 
were sentenced to death for murder in Eng- 
land and Wales for the three years ending 
the 31st Dec., 1883, in continuation of a former 
return. A perusal of this black list seems to 
show that the annual number of murders in 
England and Wales of which the perpetra- 
tors are brought to justice, remains at a pretty 
constant figure, as the number in 1881 was 
24; in 1882, 22; in 1883, 23. The list in- 
cludes the names of Lefroy, Mapleton, Lam* 
son and CDoimell, with those of less notori- 
ous characters, and in only two instancesi 
curiously enough, is the case specified to 
have been one of in&nticide. This is no 
dotibt aooottaited Ibr by the fi^ thai out of 
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the sixty-nine convicted, with regard to 
whom the partical&rs are here stated, only 
seven, or a proportion of one in ten, were 
women. This seems to be an exceptionally 
small proportion, especially when it is further 
stated that out of these seven only one was 
executed. Again, looking at the figures 
from another point of view, it is rather re- 
markable how young the criminals in most 
of these cases were. 

In the case of the seven women the aver- 
age age was only twenty-four and a hal^the 
oldest being thirty-six and the youngest no 
more than fourteen. The sixty-two men 
who were convicted averaged only a fraction 
over thirty-three, the oldest being seventy 
and the youngest seventeen. To go a little 
farther into details, three were under twenty, 
twenty-seven between twenty and thirty, 
seventeen between thirty and forty, seven 
between forty and fifty, six between fifty and 
sixty, one sixty-five and one seventy. From 
twenty to forty is thus evidently the murder- 
ous age, the crime being probably in most 
cases prompted by heat of temper. The 
figures may be read as showing either that 
older men do not give way to criminal in- 
stincts so readily as young oneSi or else that 
they are more successful in taking precau- 
tions against discovery. Probably some 
weight is to be ascribed to each of these posi- 
tions. As the entire return relates to the 
period during which the present Home Secre- 
tary has held office, there is no opportunity 
of oomimrin^ the merciful teiMencies of dif- 
ferent occupants of that office, but it appeals 
that of the sixty-two male convicts thirty- 
eight have been executed, seventeen sent to 
penal servitude for life, and seven removed 
to Broadmoor. One man who is stated by 
some misprint to have been both executed 
and removed to Broadmoor, is classed under 
the latter heading. No instance of a pardon 
is recorded, and in only one instance of com- 
mutation was the sentence for less than penal 
servitude for life, the exception being in the 
case of one female who was let off with ten 
years. These figures present a striking con- 
trast to those who which would be supplied 
by a similar return from the kingdom of 
Italy, where the execution of a soldier for 
numerous oold*blooded muxdeis has just 



been condemned in the strongest langnage by 
the extreme press as a thing unheard (£— 
Law Timu, 



STOCK'OAMBLINQ. 

The Albany Law Journal says, with em- 
phasis (and as we havea Wall street in Moor 
treal, the quotation is pertinent): "We would 
gladly see Wall street and all that therein is, 
sunk in its neighboring Hell-gateb It is 
never of any benefit to the community) fr^ 
quently of the greatest detriment There 
used to be laws against stock-gambling, but 
they were repealed in the interest of the 
gamblers. We make a great fuss about lotr 
teries and gambling saloons, but Wall street 
is as much worse as it is possible to oonceim 
Nearly every dollar made there is at the ex- 
pense of some one else who has nothing to 
show for it; the country is kept in an uproar, 
and the citizens are encouraged in the neg- 
lect of honest and productive labor. Why 
not re-enact and enforce the laws against 
stock-gambling? The best kind of* put' for 
these stock-gamblers would be to * put' them 
in prison, and thus the community woold 
stand some chance of getting an honest and 
productive day's work out of them now and 
then. The dangers of stock-gambling are 
encroaching on legitimate branches of com- 
merce, and the time is not Ux distant when 
there will be 'exchanges' in nearly evezy 
article of trade, and the noise of the 'ti<*er' 
win suppress the voice of conscience all over 
the land." 



GENERAL NOTES. 
The magnetio girl has oome into oonrt. The yfMf 
Lmo SuUetin (Columbna. 0.) says : " BarrUY.On'ti*' 
is the Utle of a suit brought last week hi the Oommm 
Pleas Court of Hamilton County, in which tVM b 
claimed as damages. The plaintiffis the proprietwof 
the * Harris Museum * of Cincinnad, and the def w 
ant the manager of Mattie Lee Prioe. the soHSsDed 
electro-magnetic girl The plaintiff elsims ths* b« 
was deceived by the representations of the n»^«* 
that the girl possessed eleotro-maipietio qoalities. 

The wiU of the late BIr. J. P. Benjamin, Q-C w« 
proved June 80, the personal estate being swoBi at 
jE80,000. Itiis entirely in the testatox^s handwriting, 
and is so dear that there does not seam to be aoj 
apprehenaion of ^^^ffianity in oonneotion with it 
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She gegat ^ews. 



Vol. Vn. 



JULY 26, 1884. 



No. 30. 



TEE KENTUCKY TRAGEDY. 
Kentucky has furnished a most extraordi- 
nary inddent of judicial life in a land where 
it would be flattery to say that the law is duly 
respected. Judge Reid, of the Superior Court, 
had rendered a decision against a lawyer 
named John S. Comeilson. The latter pub- 
licly assaulted and 'cowhided' the Judge, and. 
the Judge's wife, it is said, urged her husband 
to [!D forth and slay his assailant The Judge 
felt keenly that this mode of vindicating his 
honor was ill-suited to his office. He resisted 
the promptings of his wife, which were echoed 
by two-thirds of the community ; but in the 
end, he felt unequal to the burden of his posi- 
tion, and committed suicide. The strangest 
part of the afiair is, that when J udge Reid had 
been treated as above described, there was no 
law to reach the offender — that is to say, no 
one seems to have thought that tflb matter 
ODuld be settled by the punishment of the 
ruffian in the ordinary cours^ of justice. The 
Kentucky Law Journal laments this condition 
of things. " There seems the oddest dispo- 
sition in this community," it says, " to leave 
the settlement of such afbirs to the prowess 
of the individuals concerned. Any appeal to 
the law for reparation is considered as a con- 
fession of weakness. It is true that the indig- 
nity to which Judge Beid has been subjected 
cannot be overestimated, but for this very 
reason the magnitude of the offence demands 
reparation from t&e law. Yet one wiU hear it 
R&id, the outrage is too great a matter to be 
left to the law. The sufferer must right him- 
self Tlie law is not strong enough. His own 
greater powers are called for. Could there 
be greater presumption, or a sentiment more 
characteristic of a barbarous people, where 
law is weak and individuals strong T* This 
was written before the suicide, but Judge 
Reid seems to have imagined that he had 
been condemned by public opinion because 
lio would not murder his assailant : even his 
wife lost respect for him, and life under such 
a cloud became intolerabla The whole affair 



is strange, and utterly discreditable. If the 
trained intellect of a Judge discharging his 
functions in a Superior Court succumbs to the 
influence of his surroundings, we need not 
wonder that tragic occurrences in other 
classes of society are so frequent 



LAW REFORM IN ENGLAND, 

Mr. Justice Manisty does not feel happy 
under the order of things introduced by the 
Judicature Acts, and at the opening of the 
Summer Assizes for the County of Northum- 
berland, July 9, he took occasion to indulge 
in a long lament over the general uprooting 
of the good old institutions. The cost of liti- 
gation was supposed to be too great, but now, 
exclaimed the learned Judge, " the cost was 
simply double what it was." They had done 
away with two Chief Justices, and had but 
one chief over the whole fifteen of the Queen's 
Bench Division. They had two men to do 
the work of four. "What was the conse- 
quence ? Judges were but men. They dif- 
fered often, and then there was one to one. 
That was the tribunal that was held up as 
certain to work right So far did it go that 
three judges were never to sit together if it 
could be avoided. What was the result at 
theipresent moment? A Court of Appeal 
burdened with work, with appeals at the rate 
of four to one. Thus we had the number 
quadrupled and the cost doubled. That was 
one of the effects of the Judicature Acts and 
the grand system by which everything was 
to go right They had been experimenting 
for years, and he could not see that they were 
getting a bit further forward. He looked 
forward with very great doubt as to the effect 
ofaJl those changes;" and so on for more than 
a newspaper column. The learned Judge 
wound up by describing the little petty 
changes and economies as "nibblings at insti- 
tutions," and he declared that "such nibblings 
did not seem right according to his way of 
thinking." Surprise was expressed in some 
quarters recently because one of our Judges 
ventured to criticise legislative and executive 
changes, and it was said that in England this 
would be considered an impropriety. But 
here we find an English Judge handling the 
subject of legislative and executive reforms 
in anything but a meek and reverent spirit. 
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NEW PUBLICATIONS, 

The Conotitutional Powbes op Parliament 
AND OP TUB Local Lbgislaturbs under 
the British North America Act, 1867. 
By J. Travis, Esq., LL.B., of the New 
Brunswick Bar. 

This 18 a treatise of 184 pages devoted to 
one of the most important topics that can 
engage the attention of a Canadian lawyer. 
The first thing that attracts notice on 
opening the work is the author's styla *^ Le 
style c^est Vhomme." The Earl of Lytton, in a 
recent causerie in the Fortnightly Review, has 
endeavoured — not altogether successfully — 
to sustain the truth of this saying of Buffon. 
If it be applicable in the present case the 
author is certainly not afflicted with di^- 
denoe, or distrust of his own judgment, for 
the impression is strongly conveyed that the 
world in general, and the judicial bench in 
particular from the humblest tribunal to the 
highest, is filled by persons little better than 
idiots. The author tells us that his work is 
intended to bring Order out of Chaos (the 
capitals are not ours), and in the execution 
of this laudable undertaking he launches 
his bolts right and left without the slightest 
respect for persons or dignities. At the out- 
set (p. 1) the Hon. T. J. J. Loranger's pam- 
phlet recently adverted to (p. 147), receives 
notice as a work abounding in '* crude absur- 
dities," ^'iu which the author makes the 
most ludicrous efforts to ' darken counsel 
with words without knowledge.' " Then on 
page 2, the Supreme Court of New Bruns- 
wick, since it lost its late Chief Justice (now 
Sir Wm. J. Ritchie), is referred to as a court 
not " of any very high authority," and on 
p. 19, we are ftirther told that the ability of 
the court left it when the Chief Justice was 
promoted to the Supreme Court of Canada. 
On p. 37 we are informed that the same court 
" does not contain, among its judges a single 
lawyer possessing anything like thorough 
scientific legal knowledge," and, in some 
respects, its decisions are " supremely ridi- 
culous." On page 34, Mr. Loranger (now Mr. 
Justice Loranger) is bracketed with his 
brother, the Hon. T. J. J. Loranger, who is 
charged with appropriating his ideas and 
language wholesale. On page 35, Mr. Blake's 



attempts to deal with sections 91 and 92 of 
the British North America Act are said to be 
*' as bad as the very weak attempts of Mr. 
Loranger and of Mr. Justice Wetmoie." On 
p. 100, the Supreme Court of Canada (the 
Chief Justice excepted) come in for a share 
of polite attention, their judgments in the 
caae of the CiUzeM Insurance Co, v. JVirwiw, 
" fairly overflowing with error." On p. 131, 
Mr. Justice Mathieu is described, on the 
strength of a newspaper paragraph about & 
judgment, as treating the subject "^ la 
Loranger,*^ And lastly, the highest tnbon&l 
of all— the Privy Council— is thusrefenedto 
apropos of the judgments in the cases of 
Dohie V. The Temporalities Board and RiukU 
V. The Queen: *' It is almost painful (a kind 
of, as Byron would call it, * pleasing pain '), 
in the excessively ridiculous aspect in which 
their views are presented, to follow them 
further. Their ignorance (to be perfectly 
candid and strictly just) ; actual, stupid, 
stolid ignorance, of the matter they are 
examining, when we consider that that is 
our highest, authoritative, Appellate Coait, 
is positively i>ainful ! " 

The above are but a very few of the refer- 
ences to courts and individuals with which 
Mr. Travis' work overflows. So much for 
the style. Our space will not permit us at 
present to do more than describe in a general 
way the contents of the work. The author 
has analysed and criticized tlie constitutional 
cases in the several courts since Confedera- 
tion. He seems to hold a middle course be- 
tween the views enunciated by the champioa'' 
of " provincial autonomy," and those which 
are espoused by the extreme supporters of the 
dominant powers of Parliament Mr. Travis 
has evidently studied his subject with much 
care, and his examination of the decided 
cases, whether his readers agree with bis 
conclusions or not, will be found interesting 
and valuable. We are disposed to think be 
is right in a good deal of his criticism, though 
we deprecate the trenchant style in which 
he deals with adverse views. The subject is 
confessedly intricate^ and it does not follow 
that because Mr. Travis sees one side in a 
very bright light indeed there is nothing 
to be said on the other. The work (copies of 
which may be procured Arom the author at 
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a John, N.R) will not make unprofitable 
reading for the vacation, and we commend 
it to the attention of t A profession. 

Codification in the State op New York. 

By Kobt Ludlow Fowler, Albany : Weed, 

Parsons & Ca, printers. 
Pamphlets continue to issue from the press 
on the burning question of codification, and 
we are afraid we have not even acknowledged 
all that have reached us. The present trea* 
tue was prepared at the suggestion of Mr 
Field, and is an answer to Mr. James C 
Carter's paper against codification. 



NOTES OF CASES. 

COURT OF QUEEN'S BENCH. 

Montreal, May 27, 1884. 
Effort DoBioM, C.J., Rahsay, Tebbibr, Cross, 

and Baby, JJ. 
Pkatt (plff. below), Appellant, and Berger 
(deft below). Respondent 

E^eidexux—Aveu — Commencemenl depreuve, 

Tf) an action pro socio , alleging apartnertkip 
and asking for an account of theprofitSf the 
defendant pleaded that the plaintiff was only 
an employee, but at the same time he 
admitted that there was an understand^ 
ing that he was to have half the profits 
as salary, and the defendant repeated this 
when examined as a witness. Then T., a 
tritness, was asked whether he had had any 
trantaction with the parties and whether 
they acted therein individually or as partr 
Tiers. Held, that the aveu of the defen- 
dant was indivisible, and did not congti" 
ivU a commencement de preuve par icrit; 
and therefore verbal evidence of thepartner' 
ship was inadmisnble. 

The plaintiff moved for leave to appeal firom 
the following interlocutory judgment rendered 
by the Superior Court, Mathieu, J., April 9, 
1S84, m which the case is fully stated :— 

" La cour, parties ouiee sur la motion du 
d^fiandeur produite le 3 mars dernier, deman- 
dant que la decision rendue i>ar son Honneur 
le joge Boherty, pr^idant la cour d'enqu^ 
renvoyantPobjection da d6fendeur It la preuve 
testimoniale tent^ par le demandeur, soit 
ri\\86& par cette oour, et It oe que la dite ob- 



jection soit maintenue avec d^pens, avoir 
examine la proc^ure et d^b^r^ ; 

" Attendu que le dit demandeur all^e 
dans sa d^aration que, dans le oours du 
mois de d^cembre 1878, le gouvemement de 
la Province de Quebec ayant demand^ des 
soumissions pour le contrat de Tameuble- 
mentdel'^cole normale & Montreal, le de- 
mandeur fit des d-marches pour Tobtenir et 
propos&t au d^endeur de se joindre It lui ; 
qu*ils se mirent en soci^t^ pour les fins du 
contrat, le demandeur devant faire I'ouvrage 
et le d^endeur devant foumir lea fonds n6- 
oessaires pour I'achat des mat^aux et les 
gages des ouvriers, les associ^, I'ouvrage teiv 
min4, devant se partager lee profits nets ; 
que le d^endeur a retir^ du gouvemement 
$18,895.59 sur laquelle il a pergu un profit 
net d'au moins $12,000, dont il n'a pas rendu 
oompte au demandeur ; et condut It oe que 
le d^endeur soit condamn^ ft lui rendre un 
compte ft Tamiable si &ire se pent, si non en 
justice, de la sod^t^ qui a exists entre eux 
pour ce contrat, si non et faute par le d^en- 
deur de ce &ire, qu'il soit condamn6 ft payer 
au demandeur $6,000 pour tenir lieu du reli- 
quat du dit compte, et qu'en cas de reddition 
de oompte le d^endeur soit condamn^ ft payer 
au demandeur le reliquatqui se trouvera fix6 
d^finitivement; 

" Attendu que le dit ddfendeur a plaid^ 
qu'il ^tait &ux qu'il ait jamais form^ la so- 
ci^t^ all^6e dans la d6claration du deman- 
deur; que le contrat a ^t6 pris au nom du 
d^endeur seul et que les travaux y mention- 
n^ furent ex^cut^ par le demandeur sous sa 
oonduite et d'aprds ses ordres, et que le de- 
mandeur n'^tait que son employ^ ; que sur 
les repr^ntations du premier ministre de la 
Province de Quebec d'alors, que le d^fendeur 
n'^tait pas un homme de Tart, le ddfendeur 
coimaissant les aptitudes du demandeur s'as- 
sura les services de oe dernier pour Tex^cu- 
tion et la surveillance des ouvrages se rap- 
portant plus particulidrement ft r^b6nisterie ; 
quele dit d^fendeur demanda alors au dit 
demandeur de vouloir bien lui pr^r son 
concours dans Pex^ution du contrat en 
question et que sur lee profits r6alis6s, si 
profit il y avait apr^ avoir pay6 au dit de- 
mandeur ce qui sendt oonvenable pour I'in- 
demniser du temps qu'il y mettrait et I'aider 
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& supporter sa famille, et oe ft litre de sal&irey 
il donnerait cr^it au dit demandenr de la 
moiti^ des dits profits sur les diffi^rents mon- 
tants que le dit demandeur devait au dit d^ 
fendeur; qu'il ne fut aucunement convenu 
que le demandeur serait responsable des 
dettes ou des pertes resultant de ce contrat ; 
que le demandeur acoepta la proposition qui 
lui fut fiaite par le d^fendeur et consentit ft 
prater son conoonrs et son travail au ddfen- 
deur aux conditions susdites ; 

''Que durant la confection des ouvrages 
le d6fendeur a pay^ au demandeur une 
somme de $400 ft titre de salaire, ou plut6t 
oommeavance faite par le d^fendeur, sans 
tenir compte des profits ou des pertes qui 
pourraient r6sulter; que depuis Tex^ution 
finale du contrat le d^endeur a rendu compte 
au demandeur du coiit de ce contrat, et que 
la balance revenant au demandeur n'^tait 
pas sufiSbsante pour payer le ddfendeur de ce 
que le demandeur lui devait ; 

"Attendu que le dit d^fendeur examine 
comme t^moiu, a d'abord d^lar^ dans une 
premiere stance qu'il u'avait jamais promis 
au demandeur une part dans les profits du 
contrat, mais qu'il s'^tait seulement engage 
ft le payer g^n^reusement pour son travail en 
tenant compte des montants que le deman- 
deur lui devait, et que la remuneration qu'il 
devait accorder au demandeur etait laiss^e 
completemont ft sa discr^ion. et qu'il n'avait 
jamais et6 question entre >6ux de part dans 
les profits; qu'il admet ^suite que le de- 
mandeur devait avoir une part dans les pro- 
fits comme salaire en sa quality d'employ^ 
du defendeur, mais que dans une autre 
stance le d^fendeur a declare que lorsqu'il a 
demand^ au demandeur de Taider dans sea 
ouvrages le demandeur se trouvait en fiullite, 
et que le d^fendeur n'a jamais dit ftpersonne 
ce qu'il entendait lui donner de crainte 
d'etre trouble par les creanciers du deman- 
deur, mais que son intention etait de lui don- 
ner la moitie des profits ; que tfetait entendu 
qu'il n'y avait pas de prix d'etabli vu qu'il 
etait en feillite, et que le defendeur ne voulait 
pas etre trouble par les creanciers du deman- 
deur, et que cela a ete une des raisons pour 
lesquelles le defendeur n'a pas etabli de prix 
avec le demandeur ; que c'etait arrange de 
telle sorte que si une saisie-arret avait ete 



prise entre les mains du defendeur il aanit 
jure que le demandeur n'avait aucune part, 
vu que le defendeur ne savait pas le montant 
de profit qu'il ferait ^ ce contrat, et que le 
demandeur lui devait une somme aiuffl 
eievee pour que dans aucun temps le defen- 
deur eiit pdl faire serment qu'il ne lui devait 
rien; 

*' Attendu que la question suivante a ete 
posee par le demandeur au temoin J. Bosaiie 
Thibaudeau : — * Avez-vous eu quelque trani- 
action avec les parties en cette cause, sa- 
voir le defendeur et le demandeur relative- 
ment au contrat entre le gouveniement et le 
defendeur pour I'ameublement de ^ecoleno^ 
male, et les deux parties en oette canse ontr 
elles fait cette transaction individueDement 
ou comme associes?' ; 

" Attendu que le dit defendeur a objecte i 
cette question conmie iliegale et comme ten- 
dant ft prouver par temoin des faits qui ne 
sent pas susceptibles de preuve testimoniale; 

** Attendu que par jugement rendu par 
I'Hon. Juge Doherty ft I'enquete le 25 fevrier 
dernier, la dite question a ete permise sous 
reserve de I'objection ; 

" Attendu que le dit defendeur a fait mo- 
tion pour faire reviser la decision de son lion- 
neur le juge Doherty, et demandant que I'ob- 
jection soit maintenue ; 

"Considerant que le dit demandeur r^ 
dame du defendeur un compte de la moitie 
des profits faits pour I'execution du contrat 
susdit et le paiement de oette moitie des dits 
profits, et all^ue, comme cause de I'obliga- 
tion du defendeur, une sodete qu'il pretend 
avoir existe entre eux ; 

^ Considerant que le dit defendeur dan^ 
son plaidoyer et dans sa deposition, admet 
son obligation de rendre compte au deman- 
deur de la moitie des dits profits, et Ini 
foumit memo un compte que oette ooor n'a 
pas maintenant ft apprecier, mais soutient 
dans son plaidoyer etdans sa deposition que 
la cause de son obligation n'est pas celie qui 
est mentionnee dans la dedaration da de- 
mandeur, mais qu'elle resulte d'une oonTOn- 
tion par laquelle le defendeur anrait con- 
tracte cette obligation comme salaire da tra- 
vail que devait foumir le demandeur dans 
I'execution de ce contrat; 
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"Oonsiddrant que par Tarticle 1243 du 
Code Civil Paveu ne peut ^»tre divis^ centre 
celui qui le fait, et que Taveu du d^fendeur 
fait en oette cause ne peut ^tre divis^ centre 
lui; 

" CoDsid^rani que le demandeur n'ayant 
pasde commencement de preuve par ^crit 
poar ^tablir qu'il existait une soci^t6 entre 
le d^fendeur et le demandeur, ni les plai- 
doyera du dtfendeur ni sa d^pesition n'^tant 
gaffisantB pour constituer tel commencement 
de preuTO par toit, ne peut preuver par t^ 
moina qu'il existait une seci^t6 entre lui le 
dit demandeur et le d^endeur ; 

"Consid^rant que sous ces circonstanoes 
la question pos^ au t^moin Thibaudeau est 
ill^ale; 

" A r^vis^ et revise la d6ci8ion rendu par 
son honneur le Juge Doherty, pr^sidant la 
ooar d'enqu^te le 25me jour de fgvrier der- 
nier, permettant la question sous r^rve de 
la dite objection, et a maintenu et maintient 
Tobjection du dit d^endeur ft la dite ques- 
tion avec d^pens distraits," etc. 

Ramsay, J. {dm.) Tliis case comes up on 
a motion for leave to appeal from an inter- 
locutory judgment setting aside a ruling at 
*hqu£Uy by which ruling certain evidence 
appears to have been admitted under reserve. 
The effect of the judgment appealed from is 
to exclude parol testimony, and therefore 
it is dearly one of those cases in which leave 
to appeal should be granted, if appellant's 
pretentions are sustainable on the merits, 
for the judgment orders the doing of what 
cannot be remedied (at least fully and con- 
veniently) by the final judgment We must 
therefore examine the merits of the question 
as to the right of the moving party to make 
parol proof. 

The action is pro socio and to account for 
half of the profits of an enterprise. 

By the defence the ** central auquel il est 
fait rSfirence dans la dite didaration " is re- 
ct>gnized, and the defendant goes on to admit 
he bad transactions with plaintiff with re- 
spect thereto— that he had advanced him 
money, and that he had promised to give 
*' credit au dit demandeur de la moitii des dits 
profits sur les diffhrents montants que le dit de- 
mandeur devait au dildtfendeur pouk lbs oon. 
smtiUTioNB a-Di8Bus isNTiONNiBB ; " but de- 



fendant specially denies that there was a 
partnership. 

The precise question was this : " Avez-vous 
eu quelque transaction avec les parties en cette 
cause, savoir, le demandeur et le difendeuTf rela- 
tivement au contrat erUre le gouvemement et le 
difendeuT pour VameMement de Vicole nor- 
male, et les deux parties en cette cause ont^eUes 
faii cette transacti4m individueUement ou comme 
oMocii.** Tlie Court, reversing the decision 
of the judge at enquitef held that there was 
no commencement de preuve par krit, owing to 
article 1243 C. C, and that this question could 
not be put It is conceivable that if the wit- 
ness had answered it was as '* associi" on 
the merits, it might be held not to be proof 
of a partnership ; but how the alternative 
could be excluded, as a logical operation, I 
cannot understand. 

But there is more in the matter before us 
than a defective form of question, for if this 
were all, the plaintiff might perhaps re- 
new the question leaving out the words " ou 
comme associS^* and so an appeal might be 
avoided. But it seems to me that the reason 
of the judgment is wholly bad, and that there- 
fore it should be questioned at once. It 
evidently takes for granted that the article 
1243 creates an artificial or purely arbitrary 
restriction of evidenoa It does nothing of 
the kind. It simply states somewhat inar- 
tistically a manifestly wise rule for the ap- 
preciation of evidence, and one which has 
always existed under the French law. To 
that law it has neither taken away nor added 
a tittle C). It expresses a truth for the gui- 
dance of courts and judges, and its interpre- 
tation is to be determined by the limits of 
that truth. It warns the judge not to con- 
coct a confession, but it is not intended that 
everything that a party may choose to say 
must be taken together and be equally be- 
lieved. So far as I know, the pretention I 
combat has never been held theoretically 
by the writers under our law or practised by 
the courts. 



(l)Tonllier, (10^) has remarked that the Code 
Napoleon had copied Pothier exactly. He says :— 
L'indivieibilit^ de Tareu 6tait regard^e oomme une 
r^Ie soumiBe k des ezoeptioos livr^es k la pnidenoe 



to be interpreted, lb. 338, 2 Obur^ & GhauTeaa, 6B2. 
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The commonest illustration of divisibility, 
so-called, is in pleading, where a contract is 
alleged, and admitted with a plea in avoid- 
ance or exception. In that case the burthen 
of proof is transferred invariably to the de- 
fendant 

What the code means by "aveu" and 
" admission ** is confession. 0) If A on in- 
terrogatories answers he borrowed from 
£, but paid him, the confession must be 
taken as a whole, because judgment could 
not pass against A on his confession — ** nam 
inanis inutUisque confesno est niid git certi conr 
fessio" I cerium ff. de confess, quod est in con' 
troversia. But if he pleads payment he must 
prove it, otherwise we should get into a vio- 
lation of the rule that he who alleges must 
prove— ei incwnbit probaHo, qui dicU, non 
qui negat (^) It will be found that what is 
uppermost in the thoughts of all the writers 
who treat of the indivisibility of the confes- 
sion, is the indivisibility of the judicial con- 
fession, and principally on interrogatories. 
Again, there are cases of its divisibility which 
are left to the prudence of the judge, and to a 
doctrine which is too well known to require 
me to do more than allude to it (') By en- 
tering into it I should add nothing new, and 
I should fail to convert those who think they 
have all the law and the prophets when they 
can exclaim, *' I have the article of the code 
on my side," meaning thereby, that they 
have got the most superficial doctrine that 
does not violate grammatical construc- 
tion. i(*) 

There has, however, been a question as to 
whether the rule in ciiHibus non sdnditur conr 
fessio is applicable to the comm^encement de 
preuve par 4criL It seems to me that tlie 
reasoning which leads to the conclusion that 



(1) " L'area de la partie, que Ton appello aussi en 
droit confession ," 10 Touliier, 260. 

(2) Gujns decides the special point : '* Si retu alle- 
gal soltittnnem probure debet " 7, o. 874, C. 

(3) 10 TouUier, 336, where the whole question, its 
history and authorities are fully stated- 

(4) It is not uninteresting to comparo the operation 
of doctrine on the text of the French ordinances and 
of the English statute. Lately a school of philoso- 
phers has sprung up, hoth in England and France, 
who regret the abandonment of the most simple expo- 
sition of their statutory evangel. The English inno- 
Tatoris embarrassed by precedent, his French paral- 
lel has no such supers titioos terror before his eyes. 



it is not is irresistible ; and had it not been 
for an allusion by Serpillon (323 G C) to a» 
indivisibility of the admission tending to 
admit proof, I should not have thought it 
possible to see any common principla As I 
have already explained, the doctrine of the 
indivisibility of a confession is based on a 
principle of justice, which forbids one's taking 
the testimony of a man as one's whole evi- 
dence and then rejecting a part The stata- 
tory rule that verbal evidence shall not be 
received without a commencement de prem 
par Scrit is simply to prevent finlse witneesei 
fabricating astoryO). AD that was necessary 
either under the French ordinances or under 
the statute of frauds was something to give 
reality to the evidence. Here is how Pothier 
puts it, tbp evidence is to be ''mm d to fMi 
du fait total qu^on a avaneS, mais de qudqae 
chose qui y conduit ou en faU partieJ* If this 
be the law, it wiU be hard to justify the 
judgment in^ this case. However, I find 
everywhere the same doctrine : ** Les oontror 
dictions et deminiveux^ rSsuUantsd'uneinteiro^ 
toire oudela defense d^une partie, sont awsi tm 
commerwement de preu^ par 6criL" 1 Pigeau, 
268. And Serpillon, C.G 321, says : "Vncm- 
mencement de preuve par icrit, (^est lonjue Pm 
a un Hire par icrit, non de la vSriti totdU du 
fait, mais de quelque fait qui y eonduU, ou qid 
en fait partieJ* ** On entend par un oommenct' 
meat de preuve par Scrit tin Scrit qui prowe 
seulement, ou unfaUprSparaiif d la oonvention, 
ou une partie de la amvetUion sans />rou- 
ver Vautre, ou quelque suite de la convenim.^ 
Provost de la Jannes, Pr. de la Juris. 2, p^ 407. 
Under the C. N. art 1347, there can he no 
doubt, for it distinctly tells us what a cm- 
mencement de preuve is : " Onappdle ainsi tout 
acte par Scrit qui est SmanSe de odui eontre kqud 
la demande esiformSe, ou de cehd qu^il reprSsenkj 
et qui rend vraisemUable lefait aJOlguU* This 
is not even a new way of stating the old 
law (»). 

Mr. Justice Loranger made this very dear 
in the case of Cox & Patton, and then, 
curiously enough, dissented. (18 L-GJ. 320). 
Now the case of Cox & Patton amoonte to 



(1) It was not intended to exclude verbal testimooyt 
but to check its abuses. 

(2) Prevoflt de la Jannes, Pr. de Juris. 2 p. 407. N. 
Denisart, vbo, oommenoement de preuve. 
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thift— Patton talked of buying Cox's horse. 
He was told the price, and went to see it, and 
offered a cheqae for the price demanded. 
He then took the horse away, drove it to 
Lachine, brought it back to his own stable 
and retnmed it lame the next day. His 
story was that he took it on trial and that he 
gave the cheque as security. The majority 
of the Court held that these answers to inter- 
rogatories rendered a sale vraisemblaUe, and 
allowed the introduction of parol testimony. 
On the evidence, if admissible, there was no 
doubt of the sale, and there was no attempt 
to avoid it 

There is another view of this case which 
was scarcely touched upon at the argument, 
bnt which appears to me conclusive, apart 
from the question of evidence under the 
French law, as to the mover's right to have 
leave to appeal. The matter is commercial, 
and under the English laws of evidenc^there 
oonld be no doubt the plaintiff could prove 
his claim a206 C C.) 

Dosiox, C. J., remarked that there were 
two questions which were not to be con- 
founded — the divisibility of the aveu and the 
commencemmt de preuve par icriL The Article 
of the Code (1243) says the admission cannot 
be divided whether extra judicial or judicial. 
That had nothing to do with the question of 
commencement de preuve, A commencement de 
prtwt is incomplete evidence which you may 
complete by verbal testimony. In the case 
ofanoreu the indivisibility exists whether 
it would make complete proof or whether it 
would make a beginning only. The point 
came up clearly in the case of iidton 6c McNo 
met {}) which went to the Supreme Court and 
was there confirmed. The answer is divisible 
when the facts are not connected, when the 
answer is contradictory of the pleas, or when 
there are contradictions in the answer. 
These exceptions do not apply in this case, 
and we say the evidence was properly ex- 
claded. 

Motion for leave to appeal rejected. 

Laflamme, Huntington, Laflamme <Sc Richard 
for appellant 
Gtoffriony Rinfret (k Dorion, for respondent 

U)2S.aR.470. 



SUPERIOR COURT. 

MoNTRBAL, July 5, 1884. 
MuLDOON et aL v. Dunne et al 
Action of account— Co9ts. 

The rendering of an account d. Vamiahle which 
ha$ not been accepted does not relieve a 
rendant comptefrom the obligation of ren- 
dering an account en justice, but the defen- 
datU wiU not be condemned to pay costs. 
The facts and circumstances of the case 
will be found sufficiently explained in the 
judgment which follows. 

The defendants pretended that it was not 
true either in fact or in law that they had 
refused to render an account, as alleged in 
the declaration, "i^ey had in fact rendered 
their account in due form, and the action 
should have been en dibats de compte or en 
reformation ;--Trudelle v. Roy, 4 L.a Rep. 222, 
and Cmnmings d: Taylor, 4 L. C. Jur. 304. 
Under any circumstances the plaintifis should 
not have asked that the defendants should 
be condemned to pay costs, and they had the 
right to contest the action to that extent 

The plaintiffs on the other hand claimed 
that the action en dibats had no existence and 
was something unheard ot The action en 
reformation only applied where the account 
rendered had been accepted. The plaintiffs 
were entitled to sue for an account with the 
view that such disputed points as had arisen 
might be decided by the court, a result which 
otherwise it would never be possible to reach ; 
Dalloz, Jur. G6n. Vo. Compte, Sec 2, Nos. 
31, 35 and 36. As to the costs the defendants 
should pay them, since they have asked the 
dismissal of an action which was in every 
way legal and r^ular; instead of at once 
admitting that they were bound to render 
their account in court Had tiiey done this 
they no doubt might have asked that the 
costs of the action should be reserved, until 
it should appear upon the discussion of the 
account itself, which of the two parties to the 
dispute was really in the wrong; or they 
might possibly have pleaded as in Trudelle <& 
Roy, 4 L. C. Rep. 222,— with the view that 
should it turn out upon the dibats de compte 
that the defendants had always been in the 
right, the plaintiff^ should be condemned to 



240 



THE LBGAL NEWS. 



pay not only the costs of the contested ac- 
count, but the costs of the action itself which 
asked for the rendering of an account But 
in the present case the account tendered by 
the defendants does not come up to the date 
of the action, there being a period of four 
months administration which has never been 
accounted for at all ; which was not the case 
in TrudeUe & Roy ; in the second place the 
amount which appears by the defendants' 
own account to be due has neither been paid 
nor duly tendered to the plaintiff, as in TVu- 
delle d: Roy, and finally the account tendered 
in the latter case was in every way regular 
on its face, whereas here it is not As to the 
plaintiffs' right to ask for costs, that right in 
a case where the accouq|has been duly tend- 
ered and is entirely regular in point of form — 
and the entire dispute is as to the correctness 
of the account — should depend on the result 
If the items disputed were properly disputed 
and made the defendants the debtors of the 
plaintiffs, why should not the costs of an ac- 
tion which the defendants rendered neces- 
sary, be paid by them, as well as the costs of 
the contestation of the account? Take the 
converse case : The ayant compte sues for his 
discharge praying that he may be allowed to 
render his account in due form in court, with 
the view that the defendants may be bound 
to admit it or contest it. Suppose that the 
account, having been contested, is found by 
the court to be correct, would not the plain- 
tiff be entitled as well to the costs of his ac- 
tion as to the costs of the contestation of his 
account ? 

The following is the judgment : — 
" La cour, apr^ avoir entendu les parties 
par leurs avocats sur le m^rite de cette cause, 
et examine la proo^ure, les pi^es produites 
et la preuve, et d61ib6r6 ; 

'* Consid^rant que les d^fendeurs James 
Dunne et Patrick J. Durack en leur quality 
d'ex^cuteurs-testamentaires de feu Patrick 
Muldoon ont, le 26 mai 1883, 4t6 requis par 
les denianderesses repr^^sent^ par Edmund 
Barnard, avocat et j)rocurenr de la Reine, de 
foumir un compte t* I'amiable de leur admi- 
nistration comme ex^cuteurs-testamentaires 
do feu Patrick Muldoon, et qu'ils ont acquiesce 
It cette demande et produit un compte au dit 



Edmund Barnard repr^ntant les damande- 

XvBfSeB , 

" Consid^rant que ce compte requis et 
fourni comme susdit n'a pas ^t^ aocapt^. par 
les demanderesses ; 

" Consid^rant que lorsque les parties ne 
peuvent convenir de rendre le compte i IV 
miable, il y est proc^6 en justice, et que les 
demanderesses n'6tant pas satisfaiteB dn 
compte que leur rend&it les ddfendeurs, poD- 
vaient demander cette reddition de compte 
en justice aux frais et d^pens des dites de- 
manderesses ; 

" Consid^rant que les d^endeuis sont mal 
fond6s en demandant le renvoi de Taction des 
demanderesses qui est bien fondle quant i la 
demande pour un compte en justice : 

** Consid^rant oependant que les aemande- 
resses, vtl les dispositions des d^endenis i 
rendre un compte ft Tamiable, ne pouvaient 
demander contre oes derniere des d^{)em 
comme elles Tout fait dans leur declaration, 
si ce n'est en cas de contestation, et que la 
contestation des dits d^endeurs quant i la 
demande des d^pens est bien fond^ ; 

" Consid^rant que lesd^fendeursontfoumi 
avec leur plaidoyer un compte qni parait r^ 
gulier dans sa forme; 

** A maintenu et mainUent Paction des 
dites demanderesses quant ft la reddition de 
compte, et a d^lar6 et d^laiB que les di(s 
d^fendeurs lors de I'institution de la dite ao 
tion etaient tenus de rendre en justice un 
compte tel que demand^ par les dites deman- 
deresses et comme les (fefendeurs Pont fait 
d'ailleurs, a donn^ et donne acto aux dits 
d^fendeurs de la production qu'ils font du dit 
compte qui pourra ^tre d^battu suivantlaloi, 
chaque partie payant ses frais sur la dite »c- 
tion, les frais ae reddition de compte devant 
etre ft la chai^ge des demanderesses." 

Barnard & Barnard for the plaintiff. 

Vurran & Orenier for the derandants* 

(RB.) 
Rrpobtkb's Notk. — Vide Wood» ef war. t. WUtm, 
27 L. C. Jur., p. 149, where the Goart of Review re- 
versed a judgment which like the above gjwaiedneu 
to the defendants of the production of the aeeoimt, 
and condemned the def endacts purely and simply to 
render their account in due course within SOdMjs- 
This seems to rest on the ground that upon the aetioa 
the only issue is whether the defendants are or are not 
liable to render an account. To give ael« of the pro- 
duction of the account is to pass upon its regularity io 
point of form which it seems cannot be done At tbi^ 
stage. But in Woodt etux,Y. WiUon, a diffieolty a|^' 
arose as to the costs, the majority, Torrance and Rain- 
ville, JJ., holding that each party to the aetioo Amid 
pay his own costs, while Johnson, J., held that ^I the 
costs should fall on the plaintiff. The case of W&ofl* 
et tuc. V. Wihon and the above, however, appear to foe 
entirely different, so far as the equities are oooeerned. 
It would, it seems, be an advantage if the eonditiocs 
which entitle the plaintiff to his costs of action irere 
exactly defined by a higher court. 
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THE QUEEN v. DOUTRE, 

We pabliBh thiB week the text of the deci- 
sion of the Privy Council in this important 
case. The Law Journal (London) has the 
followii^ remarks:— "In the appeal of Re- 
^m Y. DofMtre the Judicial Committee of the 
Privy Coancii decide some interesting pro- 
fesBional questions. It is laid down that 
when a client retains counsel for professional 
fiervices, he retains him according to the 
castom and law of the bar of which he is a 
member. For instance, if an Englishman 
happened to meet an English barrister or 
iioiicitor in Paris, and retained him to con- 
duct his case in a French Court, the rights 
of the parties would be governed by Enghsh 
and not French law, the place of the contract 
and the place of the services rendered being 
irrelevant Secondly, the Committee enters 
tain 'serious doubts ' whether in British Col- 
onies in which the English common law pre- 
Tails, the fee for advocacy due to a practi- 
tioner who is both barrister and solicitor can 
be considered an honorarium. It would have 
been as well if the Committee had been more 
pofiitive on a subject which scarcely admits 
of doubt The theory of honorarium belongs 
not to the service rendered, but to the person 
rendering it As soon as that person can re- 
(t)Ter at all for professional services, he can 
recover for all professional services. It has 
never been questioned that solicitors can 
recover in this country for advocacy in 
the County Courts, or any other Court in 
which they have co-audience with barristers. 
Thirdly, the Committee decide that the 
rights of the Canadian lawyer against the 
(Town are the same as his rights against 
private clients, as to which it need only be 
said that it would be very strange if it were 
not 80. ^n reading the formal judgment of 
the Committee, which in style and manner 
Im half-way between the recitals of a French 
jodgment or the note to a Scotch interlocutor 
and the judgment of an ordinary English 
Court of law, whether at home or abroad, 



one is struck with the loss sustained by the 
prohibition of geriatim opi nions. On a subject 
of so much interest the judgments in the 
Court of Appeal and the House of Lords 
would have been doubly interesting." 



EX PARTE ANNOUNCEMENTS. 
A letter in a daily paper affords an illustra- 
tion of the way in which ex parte announce- 
ments work. We know nothing of the merits ' 
of the case, but we take the following as a 
sample of a very numerous class of proceed- 
ings. There was an announcement in the 
papers about an action for $100,000 damages. 
The writer of the letter referred to says : — 
** The fact that the same has been made 
public for several days, and as yet no writ 
has been served on those supposed to be 
most interested therein, has, to say the least, 
a very peculiar look about it" We have it 
from several informants that in many of 
these cases no writ is ever served. If the 
announcement in the papers fails to effect its 
purpose the case is dropped. 



THE SALVATION ARMY IN CANADA. 
We noted some time ago a decision in 
England (5 L.N. 265) by which the Salva- 
tion Army were permitted to pursue their 
conquests undeterred by the fear of the 
police- In Ontario, the police magistrates 
took a different view (6 L.N. 233), but on 
appeal to a higher tribunal the verdict is in 
favour of unimpeded action. In Toronto, 
July 24, judgment was given at Osgoode 
Hall by Mr. Justice Bose, on an applica- 
tion to quash the conviction against Bella 
Nunn, of the Salvation Army, for beating a 
drum in the streets of London. The judg- 
ment was a lengthy one, and, after referring 
to technical objections and the arguments of 
counsel, it went on to say : " In my opinion, 
if the beating of drums be an unusual noise 
or calculated to disturb, it may be prevented ; 
otherwise not It follows, if I am correct, 
that evidence must be given, and, if given 
for the crown, must be given for the prisoner. 
In this case evidence was refused on behalf 
of the prisoner. I am therefore of opinion 
that the conviction and commitment disclose 
no offence, that the by-law, so far as it seeks 
to prohibit the beating of drums simply, 
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without evidence of the noise being unusual 
or calculated to disturb, is tdtra vires and in- 
valid, and that as evidence must be given it 
must also be received on the prisoner's be- 
half. The evidence does not, so far as it goes, 
show that the noise is unusual. It is quite 
the other way. The evidence does not even 
state that there was a beating of drums; it 
was playing a drum. Am I judicially to 
know that beating a drum and playing a 
drum are the same? The order must go for 
the prisoner's discharge." 



CHEAP PHILANTHROPY. 
County Courts, whether in Canada or in 
England, are somewhat doubtful authority 
on the law. Ent vbi peccat. We imagine 
that one of the slips is in a case noted in the 
columns of our contemporary the Law Journal 
(London). The person who has the honour 
of setting the ball of benevolence in motion 
should undoubtedly have the privilege of 
paying (and if he does not consider it a pri- 
vilege, then it should be a legal obligation 
upon him). The Law Journal says : " The 
well-known humanity of the medical profes- 
sion is put to a further test by a decision of 
the County Court judge at Exeter on Wed- 
nesday last On a certain Sunday in May 
one of the congregation at a church in Exeter 
was taken suddenly ill. The Mayor, who 
was present, immediately sent a boy for a 
doctor. The doctor arrived, and having 
ministered to the patient's wants, sent in his 
bill for the modest sum of five shillings to 
the Mayor. The Mayor declined to pay, 
but suggested that if the patient did not 
settle the bill it should be sent in to the 
watch committee. This seemed to imply 
that the Mayor's benevolence was in his 
corporate and not his individual character, 
and the doctor, declining to take the sugges- 
tion, put the Mayor in the County Court- 
The County Court judge, however, held that 
* merely Bending for the nearest medical 
man is no contract' This view, if sound, 
will encourage the practice of much cheap 
and ostentatious benevolence, and on hot 
Sundays the doctor who lives near the church 
will probably spend half his time running 
to and fro to cut the laces of young ladies 
who find it convenient to faint during the 



sermon. But why should this new maxim 
of English law apply to the nearest doctor 
only. ' Work and labour done at the defen- 
dant's request,' is a very ancient cause of 
action which might be supposed to extend to 
doctors. If a philanthropist finds a person 
disabled in the street and sends him home in 
a cab, he must pay the cabman. The good 
reputation of doctors for self-sacrifice is, how- 
ever, as little to their worldly advantage u 
the bad name which may be given to a dog. 
The ' nearest doctor,' is so convenient and 
ready an institution, that people are apt to 
look upon him as a public servant, bound to 
respond gratuitously to the call of every one 
in need." 

KOTES OF CASBa 

privy"oouncil. 

London, July 12, 1884. 
Thb Qubbk v. Doutbe. 
Action for Professional Services — Locus con- 
traclus—Status of advocate — Action against 
the Crown. 
An advocate of the Province of Quebec, being by 
law and the custom of hisprofession <ntttifd 
to recover payment for his professional 
work, those who engage his services wttff, w 
the absence of any stipulation to the eonr 
traryj expressed or implied, be held to have 
enjoyed him upon the usual terms accord- 
ing to which such services are render^. Thi 
cotitract is not dependent upon the law o/ 
the place where the services are to be given, 
but upon the status of the person employed, 
A Quebec advocate has the same right to fta 
against the Crown as in other cases. 
Pint Curiam. On the Ist of October, 1875, 
the Government of Canada addressed and 
sent to the respondent, Mr. Joseph Doutre, 
a letter, signed by Mr. Bernard, the Depatv 
Minister of Justice, in the following terms :— 
** Sir,— The Minister of Justice desires me 
to state that, the Government being desirous 
to retain counsel to act for them upon Uie 
proceedings in connection with the Fiabery 
Commission to sit at Halifax under the Treaty 
of Washington, he will be glad to avail him- 
self of your services as one of such oonnfi«lT 
in conjunction with Messrs. Samuel R* 
Thompson, Q.C., of St John, New Brunswick, 
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and Robert L. Weatherbee, barrister, of 
Haliiftx. The Minister will be glad to know 
whether you are willing to act in that capa- 
city, and in that csase to place you in com- 
momcation with the Department of Marine 
and Fisheries upon the subject" 

Upon receipt of this letter the respondent 
wrote in reply that he would act as requested. 
The respondent is a member of the Montreal 
section of a body of legal practitioners incor- 
porated by cap. 72 of the Consolidated Statutes 
of Lower Canada, under the title of *' the Bar 
of Lower Canada.'* By the terras of the 
Btatate each member of the Bar is admitted 
to practise as " advocate, barrister, attorney, 
eolidtor, and proctor at law," and no person 
except a member of the Bar duly admitted is 
entitled to conduct business in any of these 
capacities before the Courts of Lower Canada. 
E\^ery member of the Bar must be registered 
in the district where he intends to practise, 
and he becomes answerable for his conduct 
to the council of that district, being liable, in 
case of his offending against professional rule 
or etiquette, to censure or to suspension from 
office for any period not exceeding a twelve 
month. It is not matter of dispute that, 
according to the law of Quebec, a member of 
the Bar is entitled, in the absence of special 
stipulation, to sue for and recover a qtMutum 
rwruU in respect of professional services ren- 
dered by him, and that he may lawfully 
contract for any rate of remuneration which 
is not contra bonos mores, or in violation of 
the rules of the Bar. But it is asserted for 
the appellant that by the law of Ontario, the 
Province in which Ottawa, the seat of Gov- 
eminent, is situated, a counsel cannot sue 
for his fees, and that he is under the same 
disability according to the law of Nova 
Sootia, where, according to Article 23 of the 
treaty, the Commission was to meet In 
anpport of that contention, counsel for the 
appellant referred to the opinion of Chief 
Jastioe Harrison in M*DougaU v. Oampbell 
(41 U.CQ.B., 332) as correctly expressing the 
law of Ontario, but they mainly relied upon 
the propoeition that in those provinces of the 
Dominion where the common law of England 
prevails, members of the Canadian Bar can 
neither have action for their fees nor make a 
valid agreement as to their remuneration, 



unless that right has been conferred upon 
them by statute. 

In these circumstances it was maintained 
that the light of the respondent to sue for 
his fees must depend either upon the law of 
Ottawa, the locus contractusj or upon the law 
of Nova Scotia, the locus soluHofiis, and that 
in neither case was any suit competent to 
him. Were it necessary to decide all the 
points thus taken by the appellant, questions 
of much nicety would arise. It is by no 
means clear either that Ottawa was the locus 
contrdctuSf or that Nova Scotia was, in the 
strict sense, the locus solutiAmis. It is at least 
a plausible view of the case that the contract 
was completed in Quebec at the moment of 
time when the respondent posted his letter 
accepting the employment offered him by 
the Minister of Justice. On the other hand, 
although the Commission was to sit at 
Halifax, it is perfectly plain that the work 
expected of the respondent and actually peiv 
formed by him was by no means confined to 
advocacy of the Dominion claims during the 
sitting of the Commission. His employment 
was not limited to what would in this coun- 
try be considered the proper duties of a 
counsel, but embraced the work of an agent 
or solicitor. In point of fiact, he is employed 
to prepare the case of the Dominion Govern- 
ment as well as to plead in their behalf. 
That such was the understanding of both 
parties may be inferred from the known 
professional status of the respondent, as well 
as from the fact that, in pursuance of the so- 
called retainer of the 1st of October, 1875, the 
respondent had papers sent him, and was 
engaged at Quebec during eighteen months, 
with occasional visits to Ottawa, in collecting 
and putting in shape materials for framing 
and supporting the claim which was to be 
urged before the commission. Then, as 
regards the other questions of law raised by 
the appellant, there is much difficulty. Their 
lordships are willing to assume that the law 
of England, so far as it concerns the right of 
the bar of England to sue or make agreement 
for payment of their fees, was rightly applied 
in the case of Kennedy v. Brown (13 CB.N.S., 
677), but they are not prepared to accept all 
the reasons which were assigned for that 
decision in the judgment of Chief Justice 
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Erie. It appears to them that the decision 
may be supported by usage and the peculiar 
constitution of the English Bar, without 
attempting to rest it upon general considera- 
tions of public policy. Even if these con- 
siderations were admitted, their lordships 
entertain serious doubts whether, in an Eng- 
lish colony where the common law of Eng- 
land is in force, they could have any applica- 
tion to the case of a lawyer who is not a mere 
advocate or pleader, and who combines in 
his own person the various functions which 
are exercised by legal practitioners of every 
class in England, all of whom, the bar alone 
excepted, can recover their fees by an action 
at law. But it is unnecessary, in the view 
which their lordships take of this case, to 
decide any of these questions which were 
raised by the argument for the appellant 
The right of the respondent to sue for remu- 
neration does not appear to them to depend 
either upon the law of the place where the 
employment was given, or upon the law of 
the locality within which it was performed. 
When any advocate or other skilled practi- 
tioner is by law and the custom of his pro- 
fession entitled to claim and recover payment 
for his professional work, those who engage 
his services must, in the absence of any sti- 
pulation to the contrary, expressed or implied, 
be held to have employed him upon the usual 
terms according to which such services are 
rendered. That is the implied condition of 
every contract of employment which is silent 
as to remuneration, and it is dependent upon 
the status and rights of the person employed, 
and not upon the law of the place where 
his services are to be given, so long as he is 
employed in his professional capacity. A 
member of the bar in England, in accord- 
ance with the law of that country and the 
rules of the profession to which he belongs, 
renders, and professes to render, services of a 
purely honorary character. If in his pro- 
fessional capacity as an English barrister he 
accepted a retainer to appear and plead be- 
fore commissioners or arbitrators in a foreign 
country, by whose law counsel practising in 
its regular courts were permitted to have 
suits for their fees, that would not give him 
a right of action for his honorarium. His 
client would have a conclusive defence to 



such an action on the ground that he was 
employed as a member of the English Bar, 
and, by necessary implication, upon the aame 
terms as to remuneration upon which mem- 
bers of that bar are undentood to practice. 
The respondent is a member of the Quebec 
section of the bar of Lower Canada, and it 
was in that capacity that he was retained by 
the government as one of their counsel before 
the Fisheries Commission. The respondeat 
has the rank of Queen's Counsel conferred 
upon him bv patent, but that circumstanoe 
does not appear to their lordships to affoct 
the present case. It gave him a certain pm- 
cedenoe in a question with other members of 
the bar, but it made no change upon the 
duties and obligations incumbent on him aa 
a practising member of the bar, or upon his 
privileges as such, including the right to see 
for his fees. The retaining letter of the 1st 
of October, 1875, makes no mention of fees, 
and their lordships are accordingly of opinion 
that it must be held to have been an implied 
condition of the employment thereby offiarad 
that the respondent was to be remunerated 
for his services upon the same terms on 
which these services were rendered to clients 
in Quebea The respondent was enga^d and 
undertook to go to Hali£ax as a Quebec 
counsel, subject to the same rule of his bar 
by which his conduct as a lawyer was re- 
gulated in Quebec, and it would be a strange 
result if, retaining his status and performing 
his work as a member of the Quebec Bar. he 
was nevertheless to be stripped of the privi- 
leges attaching to that status as soon as be 
entered the Province of Nova Scotia. A few 
weeks after his acceptance of the letter of the 
Ist of October, 1875, the respondent received 
a retaining fee of $1,000, and thereafter the 
subject of conusors remu aeration does not 
appear to have been considered until May, 
1877, when it was discussed at Ottawa, in Uie 
course of one or two personal interviews 
between Sir A. Smith, Minister of Marine 
and Fisheries in the government of Canada, 
and the respondent 

The parties are widely at varianoe in re- 
gard to what actually passed on the occasion 
of these interviews. The allegation made by 
the respondent in his petition is:— That on 
the eve of his leaving his home for Halifax in 
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May, 1877, your petitioner made with the 
Department of Marine and Fisheries a tem- 
porary and provisional arrangement, under 
which your petitioner should be paid $1,000 
a month for current expenses while in Hali- 
fax, leaving the final settlement of fees and 
expenses to be arranged after the closing of 
the Commission." On the other hand, it is 
aOeged in the defence filed for the appel- 
lant: — "That the arrangement made with 
the suppliant referred to in his petition, un- 
der which he was to be paid $1,000 a month 
while in Halifax, was not a temporary and 
provisional arrangement as alleged, but that 
the $1,000 a month, was, with other moneys 
previously paid to the suppliant, to be ac- 
cepted by him in full for his services and 
expenses." The Commission met at Halifax 
on the 16th of June, and brought its labours 
to a close on the 23d of November, 1877, hav- 
ing sat, with occasional adjournments, for a 
period of five months and seven days. In 
addition to the retaining fee already men- 
tioned, the r^pondent received a " refresher" 
of $1,000, and also six monthly payments of 
$1,000 each during the sitting of the Com- 
mission, making a sum total of $8,000. Ac- 
cording to the respondent, these sums were 
paid to him to account of his remuneration, 
the precise amount of his fees and expenses 
being left for adjustment subsequently. Ac- 
cording to the appellant, they were paid to 
and received by the respondent as in full of 
his whole claim for fees and expenses. Both 
parties are agreed that in May, 1877, it was 
arrangeds that those sums (to the extent of 
$7,000) should be paid to the respondent, but 
they difiTer as to the footing upon which they 
were to be paid. Being of opinion that by 
the terms of his employment in 1875, the re- 
spondent was entitled to a quantum meruit in 
respect of the services which might be re- 
quired of him, their lordships think that it 
lies with the appellant to make out that the 
respondent's original right to remuneration 
was varied by subsequent agreement, and 
they have also come to the conclusion that 
the ^pellant has failed to establish tlie ex- 
istence of such an agreement The evidence 
npon this point, which need not be referred to 
in detail, is very unsatisfactory. It is abun- 
dantly plain that the impression honestly 



derived by Sir A. Smith from his interviews 
with the respondent in May, 1877, was that 
the respondent had agreed to accept a re- 
fresher of $1,000, and a payment of the same 
amount monthly during the sittings of the 
Commission, as in full of all claims for re- 
muneration. But in order to alter the then 
existing rights of the respondent) it is not 
enough for the appellant to show that such 
was the impression created in the mind of 
Sir A. Smith ; he must also prove that the 
terms of the arrangement, as understood by 
Sir A. Smith, were understood in the same 
sense and were assented to by the respond- 
ent. But the respondent swears distinctly 
that he understood and believed the arrange- 
ment to be provisional merely ; that its ob- 
ject was to fix the sums which were to be 
paid him to account, leaving the balance 
payable to him for after-adjustment,and there 
are circumstances proved in the case which 
seem to establish beyond question that the 
respondent at the time sincerely entertained 
that belief. Then the evidence of Mr. Whit- 
cher, the Commissioner of Fisheries for Ca^ 
nada, and the only third party present at 
these interviews, is not only very inconclu- 
sive, but what he does state, as to the lan- 
guage actually used by the principal parties 
to the arrangement then made, tends to sup- 
port the respondent's understanding of its 
terms. In that state of the evidence, 
their lordships are unable to hold that the 
appellant has satisfied the onus incumbent 
on him of proving the new arrangement 
alleged in his defence. In the courts below, 
while the learned judges were equally divided 
as to the result of the case, there was a re- 
markable diversity of judicial opinion in re- 
gard to the law applicable to its decision. 
The cause was tried before Mr. Justice Four- 
nier, who, on the 12th of January, 1881, gave 
judgment in favour of the respondent, and 
fixed the amount of fees and expenses still 
remaining due to him in remuneration of his 
services at $8,000, and it is not maintained 
that the amount awarded by the learned 
judge is excessive, if the respondent has a 
right of action, and that right is not barred 
by the allied arrangement of May, 1877. 
The cause was then taken by appeal before 
the Supreme Court of Canada, who gave their 
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judgment on the 13th of MAy, 1882. Chief 
Justice Ritchie and Justices Strong and 
Gwynne were in fJEivour of allowing the ap- 
peal, but Mr. Justice Foumier, who was a 
member of the Full Court, adhered to the 
view which he had taken as judge of first in- 
stance, and Justices Henry and Taschereau, 
in substanoe,agreed with him. In consequence 
of this equal division of opinion in the 
Supreme Court, the order appealed from was 
confirmed, and the appeal dismissed, with 
casts. Their lordships do not consider it ne- 
cessary to notice the great variety of reasons 
assigned by the learned judges of the Supreme 
Court in support of the views which were 
severally adopted by them, with the excep- 
tion of one point raised in the judgment of 
Mr. Justice Gwynna That point is deserving 
of notice for this reason — that if the opinion 
of the learned judge, which is based on 
the provisions of the Petition of Right Act 
of Canada, be well founded, the respondent, 
though he might have suit for recovery 
of his fees from any subject, could not recover 
them, by petition, fh>m the Crown. By a 
pardonable error, Mr. Justice Gwynne refers 
to the Act of 1876, instead of the Petition of 
Right Canada Act, 1876 (39 Vict.,c 27), which 
repealed the statute of the previous year. 
Section 19, which is idetitical, in expression, 
with the similar circumstances of the re- 
pealed act, provides ** that nothing contained 
in this act shall give to the subject any 
remedy against the crown in any case in 
which he would not have been entitled to 
such remedy in England, under similar cir- 
cumstances, by the laws in force there prior 
to the passing of the imperial statute 23 and 
24 Vict, c. 34." The learned judge seems to 
hold that these provisions place a Quebec 
lawyer on perfectly the same footing as an 
English barrister, so far as regards his right 
to proceed against the Crown for recovery of 
his fees. But it appears to their lordships 
that the process of reasoning by which the 
learned judge arrives at that conclusion con. 
founds two things which are essentially dif- 
ferentr-" right " and " remedy." The statute 
does not say that a Quebec lawyer shall, in 
all cases, have only the same right against 
the Crown as a member of the English bar. 
What it does enact is that no subject in 



Canada shall be entitled to the "remedy" 
provided, unless he has a legal daim, snch 
as could have been enforced by petition of 
right in England prior to the Imperial Act 
of the 23rd and 24th Victoria. It is impos. 
sible to hold that a member of the Quebec 
bar who, by law and practice, is permitted 
to sue for his fees, when he seeks his remedy 
against the Crown, under the Canadian Act 
of 1876, has no such legal claim, and that he 
sues under circumstances similar to those in 
which an English barrister is placed who, 
neither by the usage of his profession nor tiie 
law of his domicile, can maintain any action 
for his fees. Their lordships will, therefore, 
humbly advise Her Majesty to affirm the 
judgment of the courts below, and to dismiss 
the appeal, with costs. 

Judgment aflSrmed. 

The Solicitor Qeneral and Mr. Jewie for the 
Crown. 

Mr. McLeod FuUarton for the respondent 



SUPERIOR COURT. 

iloNTRBAi., July 30, 18S1 
[In ChAmbenJ 
Before Tosramcb, J. 
McLban, Petitioner, and Prilups et al, 

Respondents. 
CoKt9-^PetUion for appointment of Bsgnettrator, 

The petitioner in April presented a petition 
for the appointment of a sequestrator to 
collect the revenue, of certain lots of land, 
in which petitioner claimed a usufructuary 
interest After pleas filed, the petitioner 
discontinued, and now claimed the revision 
of a bill of costs. The bill was taxed against 
petitioner and a fee of $25 allowed respon- 
dent's attorney. The petitioner contended 
that the only fee allowable under the tariff 
was $3. 

Ritchie f supportii^ the taxation, dted 
Wotherspoon, G C P., p. 321, 2, and 3 Legal 
News, p. 358 ; 17 L. G Jur. 69. 

Benjamin ^ contra, 

ToRRANCfi, J. The taxing officer appears 
to have been guided by the rules laid down 
for actions not specially provided for; p 321 
of Wotherspoon. 

I am inclined to place the taxation of the 
present proceeding under Ka 83 p. 329 of 
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Wotherspoon. It provides for fees to obtain 
appointment of tutor, curator or any other 
Bach proceeding. The fees to be allowed are 
therefore $12 to adverse party on contestation, 
and $8 for law issue. 

Benjamin for petitioner. 

F. Ritchie for respondent 



COURT OF QUEEN'S BENCH. 

[Crown Side.] 

DisTBicT OF Tbrrbbonnb, July, 1884. 

Before Johnson, J. 

Thb Qubbn v. Granohb. 

Criminal Procedure—Indictment for Perjury. 

Held, thai where the preliminary formalities 
required by gee. 28, 32-33 Vict c. 29, conr 
ceming criminal procedure^ have not been 
complied with, an indictment for perjury 
iffUl be quashed if it has not been preferred 
by the direction in writing of the Attorney- 
Chneral himself. 

In this case the indictment was signed 
**L. O. Taillon, atty-general, by Chs. de 
Montigny, Crown prosecutor." 

The defendant moved to quash the indict- 
ment and his motion was granted. 

Cks. de Montigny for the crown. 

Wilfred Prevost, counsel 

Arthur Globensky (of Globensky & Poirier) 
for defendant 

CUMULATIVE SENTENCES, 
The Supreme Court of Michigan recently 
passed upon the question of cumulative sen- 
tences in Bloom's Case, 19 N. W. Rep. 200. 
In that clue a prisoner, convicted for two 
separate offences, was sentenced to serve 
three months for the first, from January 25 
to Aphl 24, and for a like term for the second 
ofienoB, from and after April 24, unless the 
first term should expire before that time, in 
in which case the second should begin at the 
termination of the first The court held 
Uiat the second sentence was void, because 
a sentence to confinement, to take effect in 
the future, cannot be sustained unless plain 
and free frt>m contingencies. This does not 
seem to be in accord with the current of 
uthoritieB. See Deety's Crim. L. (Pony 
Series), p. 130. It has heretofore been held 



that where a prisoner is convicted of a sec- 
ond or subsequent offence, the judgment may 
direct that each succeeding period of impri- 
sonment shall commence on the termination 
of the one immediately preceding, People v. 
Forbesy 22 Cal. 136; Ex parte Dalton, 49 Id. 
46S; State v. Smith, 5 Day, 175; KiU v. Com- 
monwealth, 11 Met 581 ; Cole v. State, 5 Eng. 
318 ; Ex parte Mayers, 44 Mo. 279; Ex parte 
Turner, 45 Id. 318 ; WiUiams v. State, 18 Ohio 
St 46; Mills v. Commonwealth, 1 Har. (Pa) 
631 ; Commonrvealth v. Leath, 1 Vas. Cas. 151 ; 
Wilkes V. Rex, 4 Brown Pari. C. 360; Rex v. 
Bath, 1 Leach, 441 ; Reg. v. Cutbush, L. R. 2 
Q. B. 379. But see MiUer v. Allen, 11 Ind. 
389. Pardon or reversal of the first or pre- 
ceding sentence on writ of error before ex- 
piring of time originally fixed not affecting 
second or subsequent sentence. Kite v. fom- 
monwealth, 11 Met 581 ; Ex parte Roberts, 9 
Nev. 44; J?rotm V. Commonwealth, 4 Rawle, 
259. See Opinion of Justices, 13 Gray, 618.— 
American Law Journal (Columbus, 0.) 



LORD COLERIDGE'S VISIT. 

A statement having been made pubHc, that 
Chief Justice Coleridge was writing a book 
about America, his lordship writes to the 
Albany Law Journal to say that there is not 
the slightest foundation for the report He 
Bays : *' My visit was too short, too hurried, 
too pleasant in all ways, to give me any real 
insight into your wonderful country. There 
must be by-ways I never saw, unscrupulous 
people I never met ; and if I were foolish 
enough to try to generalize from such very 
imperfect material, I have not the power to 
do so with effect I cannot knock off a dis- 
sertation on a great country of infinitely 
complicated elements, and endless variety of 
social aspects, in half an hour. The incorri- 
gible vanity of such a proceeding would be 
laughable if it were not sometimes so very 
mischievous. No; I must be content with 
the very pleasant memories of my ten weeks' 
American vision, during all of which I never 
heard an unkind word, or met an unfriendly 
person, and which will always warm my 
heart when I think of it, till it is chilled for^ 
ever by that which cannot now be very fer 
away." 
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GENERAL NOTES- 

The death is recorded, Jnly 23, of the Right Hon. 
Sir Lawrence Peel, aged U • The deceased, who was a 
cousin of the late Sir Robert Peel, was bom in 1799. 
After filling the post of Advocate General at Calcutta 
he was raised to the Chief Justiceship of the Supreme 
Court in 1842, and retired in 1855. In 1871 he was 
appointed a member of the Judicial Committee of the 
Privy Council. 

The death of Sir Watkin Williams, a judge of the 
Court of Queen's Bench, is reported by cable July 18. 
The deceased was bom in Llansannan, Wales, in 1828, 
his father being rector of that place. He first studied 
for the medical profession, but abandoned it for the 
bar. He was made a Q.C in 1873. and was M.P. for 
Denbigh (liberal) for several years, and in 1880 was 
appointed a justice of the Queen's Bench division of 
the Supreme Court of Judicature. 

** What is a kiss ? " asks the Pall Mall GazHtt. " The 
question can only be answered by experience ; •o/r»- 
tur oKulando. But it is easy after a decision in the 
Lambeth County court yesterday to say what a kiss is 
not. It is not legal 'consideration.' A surgeon in 
Lambeth kissed a workingman's wife ; the husband 
valued the kiss at five pounds, and the surgeon gave 
an 1 U for that amount. A month after date an 
action was brought on this document, but the judge 
promptly ruled there was no consideration and gave a 
verdict for the defendant. Perhaps the lady was in 
court, and the judge may have been influenced by 
that. For even the poets admit that there are kisses 
and kisses I The interesting question is whether yester- 
day's judgment was meant to lay down a general 
principle, or whether every case must be decided on its 
merits." 

The Supreme Court of Louisiana lately upheld a 
verdict in trespass for $7U0, rendered against a fur- 
niture dealer for unlawfully retaking furniture upon 
failure to pay for it. Say the court : " The unlawful 
invasion of the pauper's hovel, and abstraction of its 
scanty possessions is an iojury identical in character 
and magnitude with the like entry of a palace and the 
despoiling it of its gorgeous apparel." — Ohio Law 
Journal, 

The Supreme Court of Georgia has affirmed a lower 
court judgment on a verdict of guilty of circulating 
an indecent pictorial newspaper known as the National 
Police Gazette^ in Montroat v. State^ 17 Rep. 783. It 
seems that the defendant violated the law for the ex- 
press purpose of making a test case, that he was 
anxious to vindicate the charges brought against it, 
and with that view and that he might not fail in his 
object, he sought the chief of police and bestowed on 
him copies of his paper. The defendant succeeded 
apparently beyond his own expectations, for he was 
eentenced to pay a fine of $1000, or, in default, to 
labor for one year on the public works— Wcdt^j^ Law 
Bulletin, (Columbus, 0.) 

The retrospective clause in the French Divorce Act 
will probably have the efiect of keeping lawyers and 
the law courts busy for some time to come. Couples 
legally separated for upwards of three years will be 



entitled to demand a divorce at once, and the applica- 
tion may be made by either the plaintiff or the defen- 
dant in the separation suit- The court will. howeTer. 
have to review the evidence given in the earlier pro- 
ceedings, and if the facts should seem not to be of ef- 
ficiently grave a nature to warrant a divorce it will be 
withheld- Such ca^es will, however, it is beliered, 
prove to be exceedingly rare ; separations being rarelj 
asked for or granted on grounds which would not war- 
rant a divorce under the act. It is estimated that Dot 
fewer than five or six thousand implications will be 
made under the retrospective clause.— iSr. Jamei (h- 
zette. 

The New York Time* shows that there are in the 
city of New York only 15,450 persons liable to jaiy 
duty. Of 5,646 members of the produce, cotton, ftock 
and petroleum exchanges less than five per oent are 
liable. Seventy thousand escape by not bavins the 
property qualification, thirty thousand by physical 
disability, and twenty thousand by miiitaiy serviee. 
The Timet remarks that " i f j ury service is to be handed 
over to the ignorant, the vicious and dissatisfied, the 
da>' will soon come when other cities will be taught the 
lc8i<on which C^c'mnati has learned." 

That a holiday is a necessity and not merely a loxnry. 
is a fact, which, says the Britinh Medical Journal, it 
especially behooves members of our hardwoiking pro- 
fession to remember in the regulation of their own 
lives as well aa in their dealings with their patients* 
For the brain-worker, periodical remission of aceiu- 
tomed toil has alwa>'8 been a necessary condition of 
continued vigor. For him the heightened tension of 
modem life has especially accentuated the need for 
occasional periods devoted to the recreation and reac- 
cumulation of energy. The cogent ph>*siologieal prin- 
ciples and practical purposes of systematic holiday! 
are generally admitted. All workers, if they are to 
last, must have holidays. For some persons and for 
some occupations frequent short holidays are the belt ; 
with other natures and in other circumstances oolj 
comparatively long periods of release from routine are 
of service. Few real workers, if any, can safely con- 
tinue to deny themselves at least a yearly holiday. 
Mere rest, that is, mere cessation from work, while it 
is better than unbroken toil, does not recreate the 
fairly vigorous so thoroughly as does a complete 
change of activity from accustomed channels ■ For the 
strong worker, cither with brain or muscle, divet^iOD 
of activity recreates better than rest alone. The whole 
body feeds as it works, and grows as it feeds. Be^ 
may check expenditure of force, but it is chiefly by 
expending energy that the stores of energy can be 
replenished. We mostly need holida>'S because our 
ordinary daily life tends to sink into a narrow groove 
of routine exertion, working and wearing some part of 
our organism disproi>ortionately, so that its powen of 
work and its faculty of recuperation are alike worn 
down. In a well-arranged holiday wo do not eca>*e 
from activity, we only change its channels. Wilhsoch 
change we give a new and saving stimulus to assimila- 
tion and the transmutation of its products into force. 
As a rule, the hardest workers live longest, but only 
those live long who sufficiently break their wonted toil 
by the recreating variety of well-timed and well-spent 
holidays. 
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TolVII. august 9, 1884. No. 32. 

JUDICIAL CHANGES IN ENGLAND. 

The vacancy in the Queen's Bench Division 
cansed by the death of Mr. Justice Williams ; 
noticed on p. 248, has been filled by the 
appointment of Mr. Alfred Wills, Q.C., a 
counsel who has been engaged in several 
cases from this city before the Judicial Com- 
mittee of the Privy Council The Law Journal 
remarks : ^ The appointment is accepted on 
aU hands as an admirable choice, the only 
criticism being that it would have bepn better 
if Mr. Wills had been chosen at a date nearer 
the time when he was President of the 
Alpine Club.** The new Judge was bom in 
1828, his fiather being a Birmingham solicitor. 
He was called to the bar in 1851, obtained 
'silk ' in 1872, and has held the reoordership 
of Sheffield since 1880. 



THE MOUSSEAU INQUIRY. 
A question of some interest has arisen in 
the course of the investigation into the 
charge made against Mr. Justice Mousseau, 
and we reproduce the ruUng of the Commis- 
sion in our present issue. The circumstances 
were these. Mr. Mousseau was Premier of 
the Province of Quebec at the time when 
tenders were received for the construction of 
new legislative buildings. He has since been 
appointed a Judge of the Superior Court of 
the Provinca During the last session of the 
Provincial Legislature, Mr. Mercier, leader 
of the opposition in the Legislative Assembly, 
preferred a formal charge thAt Mr. Mousseau 
while F^mier had sold the'^eontract to Mr. 
Charlebois for a consideration. A committee 
was i^^inted to investigate the matter, but 
as the session was drawing to a close, the 
members of the committee were appointed 
a Commission to sit during the recess. The 
Commission proceeded with their task, and 
in the course of the examination of witnesses, 
Mr. Joly, one of the Commissioners, being 
overruled by a majority of the Commission as 
to the admissibility of a question which he 
desired to put to a witness, declared he would 



no longer act as a Commissioner, and with- 
drew. Mr. Robidoux, another member of 
the Commission, then said that the with* 
drawal of Mr. Joly broke up the Comndssion, 
and he also declined to sit The question 
was whether the remaining Commissioners 
had authority to proceed. They decided in 
the affirmative, and the reasons aro given at 
length on another page. The decision seems 
to be almost a dictate of necessity, for other- 
wise it is apparent that a Commission at the 
last moment might be rendered futile by the 
withdrawal of a member who desired to pr^ 
vent a report 



THE BOUNDARY QUESTION 
The boundary question has been argued 
during several days before the Judicial Com- 
mittee of the Privy Council The Hoil 0. 
Mowat and Mr. Scoble, Q. C, addressed the 
Committee for Ontario, and Messrs. D. Mc- 
Carthy, Q. C, and Christopher Robinsoui 
Q. C, for the Dominion and Manitoba. At 
an early stage of the proceedings the award 
of the Canadian arbitrators was declared to 
be ultra vires, and the arguments were then 
directed to the question of the boundary 
between Ontario and Manitoba. At the con- 
clusion of the arguments the Lord Chancel- 
lor said the Committee would make a report 
to Her Majesty, as usual in cases of this 
character. 



JUDICIAL CRITICS. 
We have quoted on page 233 the observa^ 
tions of Mr. Justice Manisty on the changes 
effected by the Judicature Acts. Another 
criticism worthy of notice is that of Sir 
Laurence Peel, a member of the Judicial 
Committee of the Privy Council, who died 
July 22. The deceased judge was fond of 
writing to the Times, and just before his death 
he penned a letter on Law Reform, from 
which the foUowing is an extract : " What 
with abortive trials, retrials decies repetitx^ 
motions and appeals, the Nisi Prius Court 
should have inscribed over it the inscription 
Dante gives to his HelL Causes for de&msF 
tion have largely multiplied, and people are 
as tenacious of their rights and wrongs as a 
lady of doubtful virtue. No check whatever 
is interposed. Let us profit by Belt v. Lawetk 
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We have acted in law reform as a foolish 
householder acts in a snowstorm, who clears 
the snow away before his door and leaves an 
alp of snow on his roo£ We have amended 
practice, pleadings and evidence, and the 
trial is worse than ever. In our desire to 
root out errors we aim at the impossible. A 
certain degree of it is inevitable, and the 
invaUd who is also against taking medicine 
dies none the later, and has a nauseous life 
of it What, then, must we do 7 What am I 
that I should advise all our mighty men ? 
I merely tell them they are dancing in a net" 
There is a slight incoherence apparent in 
this efliision, but it is to be remarked that 
the writer had attained the ripe old age of 85. 



NOTES OF GASES. 

SUPERIOR COURT. 

MoNTRHAL, July 14, 1884. 
4 [In ChambereJ 

B^ore Papinbau, J. 
RosB et al. v. Tansby, and Thb City op Momt- 

BHAL, mi9e en cause. 
Charier of City of Montreal — ContegtaUon of 
eUciion of Alderman — Procedure — Rights 
of D^endanL 
The defendant whose election as alderman for 
a ward in the City of Montreal is sought to 
be annulled, has a right to allege and prove 
that illegal votes were cast for ihe other can- 
didaie, and to daim a scrutiny, and to show 
that said candidate uxis guilty of acts which 
render him ineligibUf even where the seat is 
not daimedfor such candidate and he is not 
a party to the cause. 
The petitioners complained of the return of 
the defendant, Denis Tansey, as the candi- 
date elected by a majority of votes at an 
election of alderman for St Ann's Ward in 
the City of Montreal, held on the 1st of 
March last, and they prayed that the elec- 
tion be set aside. 

The defendant, among other pleas, alleged 
that he was elected by alai^e majority of the 
-votes legally cast in the election ; that apart 
from the legal majority declared in his favor, 
there were cast against him a large number 
of illegal votes which should be struck off the 
»li8ty and which being struck off, would leave 



the majority declared for the dafiaodaDt not 
only intact but would increase it; and that 
the defendant was entitled to a scrutiny. He 
also alleged that the defeated candidate, 
Malone, personally and by his agents, had 
been guilty of acts of corruption. 

The petitioners answered in law to this 
plea: "1. Parce que les all^^ deceplBi- 
doyer ne pen vent aflEecter la pr^Bente contes- 
tation ; 2. Parce que le sidge n'est pas r^dir 
m^ par le dit Moses Malone ; 3. Fturoe qn'en 
cons^uence les actes de corruption que loi 
et ses agents ont pu commettre ne peavent 
en aucune mani^ changer les conclusions 
de la requite libell^e.** 

The defendant cited the Taunton case, 0. 
<&H.187; Souih-West Riding case, 0. AH. 
215. 

The following judgment was rendered by 
the learned Judge : — 

'< Aprte avoir entendu les requ^rants et h 
d^fendeur par leurs avocats re8pecti& sar la 
r^ponse en droit des requ^rants k la troiai^e 
d^ense du d^endeur, et sar la requ^ des 
dits requ^ants, produite le 18 avril 18S4, 
pour faire rejeter la dite troisi^e d^ense ; 
avoir examind la proc^ure et d^lib^ ; 

"Consid^rant que la proc^ure indiqn^ 
dans la charte de la dt^ de Montr^ (37 
Vict, chap. 51, sect 25), est de la nature d'un 
Quo Warranto et diffire notablement de la 
proc^ure 6tablie par les lois pour la contes- 
tation des flections pour la chambre des 
Communes du Canada et pour la contestation 
des Elections pour TAssembMe legislative 
dans la province de Qu6bec ; et que le d^fen- 
deur est requis, dans la pr^nte instance, de 
faire voir en vertu de quelle autorit^ il pre- 
tend avoir droit d'exeroer la chaige d*6chevin 
de la cite de Montreal ; 

"Consid^rant que par la m^me chazte 
(section 42) certains actes y mentionn^ sont 
declares Stre des actes de corruption, et que 
ceux qui sent convaincus de s'^tre rendns 
coupables de tela actes sont priv^s poor ton- 
jours du droit de voter i aucune flection mu- 
nicipale dans la dite cit6, ou d'etre flu maire 
ou echevin de la dite cit6 pendant troia ^ 
n^s (sect 43), et que tous les votes enregia- 
tr6s en violation des dispoaitiona susditw 
seront consider^s comme nnis et de nol 
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"Considdrant que le ddfendeur en oette 
cause dtant assign^ & fidre voir sur qaoi il se 
fbnde pour exeroer la dite charge, a le droit 
de demander que si dee votes nuls out 4t4 
donnas en sa faveur, & I'^lection que les re- 
qu^rants contestent, le candidat Moses Ma- 
lone s'est rendu coupable d'actes qui le pri- 
vent d'etre €\vl 6chevin, et que des votes que 
la loi d^aze nuls ont dtd donn^ aussi & la 
m^me Election en faveur du dit Moses Malone, 
et de ddmontrer qu'apr^ defalcation faite 
des votes nuls qui auraient pu avoir 6t4 don- 
n^ de part et d'autre la majority des votes 
conformes & la loi 6tait en sa faveur ; 

'Tensiddrant que pour se ddfendre, le d^ 
iendenr n'est pas tenu de se borner k prdu- 
verla Idgalitd des votes donn^ en sa faveur, 
mais qu'il a droit de designer les votes nuls 
qui out pn dtre donn^ pour son adversaire 
afin de faire connattre qu'il a encore une 
majority l^ale, quoique son si^e ne soit 
pat demand^ pour Moses Malone par la re- 
quite ; et qu'il est bien fond6 aussi & ddmon- 
trer que Moses Malone dtait ineligible, afin 
de Cairo voir que lui-mdme, le ddfendeur, a 
^te soul eligible et par consequent seul eiu & 
reiecUon mise en question; 

"Considerant que la troisieme defense du 
defendonr, qui est rencontree par une re- 
ponse en droit et une requete afin de Tan- 
nuler de la part des requerants, n'eet pas mal 
fondee en droit ; 

*' Nous, juge soussigne, renvoyons la dite 
r^ponse en droit et la dite requete des reque- 
rants, avee depens centre eux, distraits," etc. 
Answer-in-law dismissed. 

Mercier & Mariineau for petitioner. 

Ourran ^ Qrenier for defendant 



TEE MOUSSEAU COMMISSTON. 
Messrs. Joly and Bobidoux having with- 
drawD from the Commission appointed to 
investigate the charges brought by Mr. 
lilercier against the Hon. Mr. (now Justice) 
Mooaseau (see page 249), the following letter 
was addressed by Mr. Mercier to the three 
remaining members of the Commission : 

MoNTR^L, 18 juillet 1884. 
MBl Dbbjabdins, Na7<T£il bt Assblin, 

L'hon. M. Joly et M. Bobidoux se sent re- 
tire et ont declares qu'ils ne prendraient plus 



part aux precedes ulterieurs de cette commis- 
sion, vu votre determination d'empecher la 
production de la preuve ofierte centre Thono- 
rable juge Mousseau. 

La commission creee & la dernidre session 
de la legislature provinciale de Quebec a ete 
constituee en tribunal special, compose de 
cinq personnes, designees nominativement 
dans la loi, et ce sent ces cinq personnes 
seules qui pourraient proceder, qui jusqu'& 
present ont preside A Tenquete ordonnee par 
la legislature. 

La loi ayant donne & ces cinq personnes 
seules et reunies ensemble lepou voir exclusif 
de proceder k Tenquete des faits denonces 
devant Tassembiee legislative, ce pouvoir 
n'etait pas confi^re k la majorite. Je crois que 
vons etes sans juridiction pour proceder ul- 
terieurement, vous trois en Tabsence de vos 
deux coliegues. 

D'ailleurs, et je regrette d'avoir & le cons- 
tater, deux des juges s'etant retires, parce 
que, dans leur opinion, justice n'etait pas ren- 
due par la majorite, ce seraitde I'imprudence 
de ma part que de continuer & offiir des 
preuves & Tappui de men accusation. 

Je declare done dediner votre juridiction 
et refuser de faire entendre de nouveaux te- 
moins, me reservant toutefois le droit d'as- 
sister aux seances que vous jugerez k propos 
de tenlr, pour surveiller les interets publics 
et les miens, et faire telles procedures que les 
circonstanoes exigeront et que la loi me pe> 
mettra. 

J'ai rhonneur d'etre. 
Messieurs, 
Votre obeissant serviteur, 

Honors Mhbcibh. 

After taking time to consider, the three 
commissioners above named pronounced the 
following decision : 

M. Dbbjabdinb.— Les savants avocats qui 
ont discute hier devant nous la question du 
droit de la majorite des membres de oette com- 
mission de sieger en Tabsence d'un ou deux 
de leurs coUegues ont dit, de part et d'autre, 
que cette question etait nouvelle, et qu'ils 
n'avaient point trouve d'antorites sur ce sujet 
Pour nous, comme pour eux,dans de sembla* 
bias circonstances, 11 est plus difi&cile de fo^ 
mer notre opinion. 
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Le premier point ft decider est de savoir si 
nous sommes une commission royale, ou un 
comity de VAssembl^e l^slative continuant 
ses travaux, apr^s la prorogation de la legis- 
lature, en vertu d'un statut lui donnant ce 
pouvoir. 

Nous ne sommes oertainement pas une 
commission royale. La nomination des com- 
missions royales pourlebon gouvernement 
de la province est de prerogative royale. Elle 
est faite par rex6cutif hous sa responsabilite 
ft la legislature, comme pour I'exercico de 
toutes les prerogatives royales. On a souvent 
cite le chapitre 8 de la 32 Vict intitule: 
" Acte concernant les enquetes surles affaires 
publiques." Ce statut ne fait qu'autoriser 
"le lieutenant-gouverneur en conseil," s'il 
juge " ft propos de faire instituer une enquete 
sur quelque objet ayant trait au bon gouver- 
nement de cette province," etc, ft accorder 
aux commissaires ainsi nommes le pouvoir 
d'assermenter les temoins et de leur faire pro- 
duire les documents necessaires aux fins de 
Tenquete. 

Dira-t-on que nous sommes une commis- 
sion speciale en vertu du chapitre 3, de la 47 
Vict ? Le statut ne contient rien au sujet 
du quorum pour les seances de la commission. 
Alors il faut ref6rer ft I'acte concernant I'in- 
terpretation des statuts de cette province, qui 
dit que la section dix-neuf de la cedule de 
Particle 17 du code civil s'applique ft tons les 
actes de la legislature. Or cette section 19 de 
la cedule de Particle 17 du code civil se lit 
comme suit: "Lorsqu'un acte doit etre 
" execute par plus de deux personnes, il pent 
" retre valablement par la majorite de ces per- 
"sonnes, sauf les cas_j)articuliers d'excep- 
" tion." 

Le chap. 3, 47 Vict, ne fait pas d'exception : 
done la section du code civil s'appliquerait 

On a cm trouver un precedent dans le 
jugement du Conseil Priv6 dans Vaffaire de 
I'arbitrago entre les provinces d'Ontario ot de 
Quebec, au sujet de I'actif et du passif ft etre 
partag^s entre elles aprfis la confederation. 
On se rappelle que Son Honneur lo juge Day, 
qui ropresentait la province de Quebec dans 
la commission d'arbitrage, donna sa demis- 
sion. Les deux autres arbitres continu^rent 
leurs travaux et rendiront la sentence que 
Ton sait Loin de penser que Ton puisse 



s'appuyer sur ce precedent pour nier i la 
majorite de cette commission le droitde oon- 
tinuer Tenquete, je suis bien convunca qne 
Ton doit en conclure tout le contraire, pais- 
que la cinqui^me clause du jugement da 
Conseil Prive se lit comme suit : 

" Qu'apres qu'un des arbitres edt ainsi r6> 
" solu d'offrir la demission de sa charge et 
" que sa demission eut ete ainsi accepts et 
" qu'il eut ete decide de revoquer ainsi son 
" autorite, les deux autres arbitres ponvaient 
" legalement proceder ft raudition du cas et 
" rendre une sentence finale." 

II n'y a pas Tombre d'un doute dans mon 
esprit que la legislature a voulu donner an 
comite de Tassembiee l^islati ve nomm^ poor 
s'enquerir des feStB mentionnes dans la de- 
ration de Thonorable M. Mercier, le droit de 
continuer et de terminer ses travaux apres 
la prorogation. Je me rappelle parfaitement 
CO qui s'est passe. J'ai entendu la discussion 
qui s'est faite ft rassembiee l^islative sar ce 
sujet Deux comites d'enquete avaient ^t^ 
nommes. Nous etions ft la fin de la session, 
et il etait evident que oes comites etaient 
dans I'impossibilite absolue d'execater les 
ordres de la chambre, si la prorogation de- 
vait avoir lieu sous pen de jours. La session 
avait dejft ete tr^ longua II ne pouvait pas 
etre raisonnablement question d*ob1iger la 
deputation, qui avait fini ses travaux parle- 
mentaires, ft rester plusieurs semaines dans 
la capitale pour attendre les rapports des 
comites. On pouvait choisir entre deax 
moyens. La chambre pouvait s'ajoumer i 
une date assez eioignee pour donner aax 
comites le temps de faire les enquetes qa'elle 
avait ordonnees. Mais ce moyen ofirait 
Pinconvenient de faire revenir la deputation i 
Quebec On s'arreta ft Tidee de faire passer 
un statut pour permettre aux membres do 
oes comites de faire les enquetes apros la 
prorogation de la legislature. 

Asa premiere seance, pendant la session, 
le comite avait, ft Tunanimite, Gx6 son quo- 
rum ft trois membres et cotte partie de son 
rapport avait ete adoptee par la chambre. 

Le projet de loi a ete redige par ITionorable 
procureur-general et Phonorable M, Mercier. 
La chambre, en adoptant ce projet de loi, n'a 
certainement pas voulu restreindre le poa- 
voir qu'elle avait donne au comite en Tauto- 
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risant ft si^r avec un qaomm de trois de 
866 membres. 

Ce qai prouve que la chambre a voalu, par 
ses comity, conserver le contr61e de ces en- 
qa^tee, c'est que par la loi qu'elle a adopt^t 
elle a ordorm^ aux comit^B de d^poser " leur 
rapport avec toas leurs proo6d48, t^moignages 
et pidoee produites, en toute diligence entre 
les mains de I'Orateur de ll^asembl^ l^is- 
lative." 

Je coDclas done que notre devoir est de 
continner ft ex^uter Tordre de la l^islature, 
et qne nous nous exposerions ft la censure de 
la chambre si nous ne le faisions pas. 

31. AsBEUN. — La question soulev^ et que 
noos sommes appel^s ft r^gler est la suivante : 
"Deax commissaires s'^tant rBtirds et re- 
fusantd'assister aux stances, les trois autres, 
formant la majority, peuvent-ils l^galement 
sieger ? La question est importante et de- 
mande toute Taitention possible. 

Poor arriver ft une decision sttre sur ce 
point, je suis d'opinion qu41 faut d'abord 
ooQsiddrer oe que nous sommes, et, ce pre- 
mier point fix6, il est facile de connaltre 
quelle est la loi ft laquolle nous nous trouvons 
soamis. 

CoDsiddrons les faits qui ont anient la cr^ 
ation de cette commission, et, en pesant ces 
Caits, nous arrivons, suivant moi, facilement 
^ trancher la question qui nous occupe. 

Ala demi^ session de la l^slature de 
Quebec, Fhonorable M. Mercier, d^put^ de 
Saint-Hyacinthe, met devant la chambre 
une d^laration 4num6rant certains faits. 
Sor cette declaration, la chambre prend ac- 
tion et nomme un comity sp^ial compost 
de rhonorable M. Joly et de MM. Desjardins, 
AaseliD, Nantel et Robidoux, avec instruc- 
tions des'enqu^rir de la v^rit^ des faits men- 
tionn^B dans la dito declaration. Ce comity a 
tenu quelques stances, mais comme il lui 
etait impossible de terminer ses travaux 
avant la prorogation de la legislature, il a 
talla aviser aux moyens ft adopter pour por- 
mottrs Tenquete apr^ la prorogation. 

Je me rappelle qu'alors il a ete question 
de nommer une commission royale, mais ce 
projet a ete ensuite abandonn6 pour arriver 
ft la passation du statut 47 Vict., chap. 3. II 
soffit de lire attentivement cette loi pour en 
decouvrir la port^e. Cette loi a 6te pass^e 



pour donner des pouvoirs additionnels au 
comite special' nomme pendant la session, 
entr'autres, celui de sieger pendant la va- 
canceetcelui d'assigner et entendre les te- 
moins, suivant les formalites de Tacte 32 
Vict, chap. 8. H est vrai que cette loi a 
nomme commissaires des membres du dit 

.comite special et a forme pour ainsi dire un 
nouveau corps, mais en m^me temps, suivant 
moi) elle a conserve ft ces commissaires le 
caract^re d'un comite de la chambre et cer- 
tains pouvoirs accordes ft ces comites. 

Nous pouvons done consulter avec avan- 
tagelaloi regissant les comites de la Cham- 
bre, car elle s'applique au corps que nous 
formona en autant qu'elle n'est pas incom- 
patible avec les dispositions du statut qui a 
constitue notre commission (voir r^le 80 des 
r^les de la Legislature de Quebec). Je suis 
d'opinion que cette r^le s'applique ft notre 
commission comme elle s'appliquait au co- 
mite special D^apr^ cette rdgle la majorite 
des membres d'un comite compose le quorum 
lorsqu'il n'est pas autrement fixe. Voilft une 
des raisons pour m'engager ft venir ft la con- 
clusion ft l^uelle je dois arriver. 

De plus nous sommes nommes en vertu 
d'un statut de la legislature de Quebec; ce 
statut doit etre interprete suivant la r^le 
posee dans la 31 Vic., eh. 7. Le 2e Sect de 

I ce statut dit que la sea 19 entr'autres de 17 
C C, s'applique ft tons les aetes de la Legis- 

' lature de cette Province. Or que dit cette 
section 197 ce qui suit : " Lorsqu'un acte doit 

! " etre execute par plus de deux personnes, 

I '* il pent retre valablement par la majorite 
^ de ces personnes, sauf les eas particuliers 
" d'exoeption." 

I Je viens de dire en quelques mots ce que 
nous sommes suivant moi, et aussi mention- 

I ner la loi qui doit nous regir. Maintenant 
pouvons-nous etre une commission royale ? 

I Evidomment non, puisque la legislature elle- 
mdme, pour empecher la nomination d'une 
commission royale, a passe le statut ci-dea- 
sus mentionne (47 Vict. eh. 3.) Nous avons, 
il est vrai, certains des pouvoirs accordes aux 
commissions royales. Mais cela ne nous 

! constitue pas commission royala 

I Nous ne sommes pas, non plus, un comite 

j d'arbitrage ou d'expertise. Mais admettons 

I pour le moment que nous soyons un sembla- 
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ble oomit^, la question se trouverait d^dd^e 
par le plus baut tribunal auquel on puisse en 
appeler, le Conseil Priv6, — et oela dans la 
cause d'arbitrage entre la province d'Ontario 
et la province de Quebec. Les details de 
cette affaire sont oonnus. 

Pour les raisons ci-dessus donn^, je suis 
d'opinion que dans le cas oil MM. Joly et' 
Robidoux voudraient persister k ne pas as- 
sister aux stances de cette enqu^te, la majo- 
rity des commissaires doit singer pour rem- 
plir les devoirs & eux confix par la legislature 
de Quebec et continuerVenqu^te commence 
Un des savants avocats nous a dit que, lors 
m^me que nous aurions le droit de singer, en 
I'absence de deux commissaires, par respect 
pour les convenances et pourl'opinion publi- 
que, nous ne devrions pas singer. Je ne suis 
pas de cette opinion et je ne crois pas que 
nous blessions les convenances ni Topinion 
publique du moment que nous nefaisons que 
remplir un devoir. 

M. Nantbl. — La question sur laquelle nous 
avons & nous prononcer est celle-ci : Deux 
membres du comity sp^ial nomm4 k la der- 
nl^re session de TAssembl^e Legislative, pour 
s'enqu6rir des accusations port^es relative- 
ment ftToctroi du palais l^gislatif, s'6tant re- 
tires, ce comite oesse-t-il d'exister et a^t-il le 
droit de continuer & tenir Tenquete dont 11 
est charge, et de faire rapport suivant qu'il 
en a regu instruction du corps parlementaire 
qui Ta cree ? 

Les differenta points en discussion se rap- 
portent, au fond, H une question principale : 
Quelle est la nature de la commission ou du 
comite que nous formons 7 

On a emis bien des opinions k oet egard. 

lo. Sommes-nous un comite on commission 
parlementaire rev^tue de droits plus etendus 
et absolument neoessaires pour nous per- 
mettre de faire, en dehors de la session, ce 
que nous avions & faire durant la session ? 

2o. Ou bien, sommes-nous constitues en 
commission royale parlestatut special qui 
nous nomme, en ref^rant & Tacte 32 Vict, 
chap. 8, et qui nous confdre un droit absolu- 
ment necessaire pour accomplir nos fonc- 
tions, savoir : le droit d'assermenter les te- 
moins, de les contraindre & comparaitre de- 
vant nous, etc, etc 

3o. Sommes-nous un bureau d'arbitres 7 



4a Enfin, formons-nous nn tribunal charg^ 
de faire une enqu^te et de rendre jagement 
oomme dans une cause ordinaire ? 

Pour oe qui est d'abord de cette demi^ 
question, qui peut pretendre que la L6gis- 
ture provinciate peut cr^er des tribmuux 
autres que oeux autorises par Pacte ccmBd- 
tutionnel de 1867 on par des statuts sp^cianx? 
Et de fait, avots-nous & juger? Noo, nous 
avons & faire rapport k la Chambre, comme 
deputes, et la Chambre, sur oe rapport qui 
doit exprimer des opinions et non une d^- 
sion, se prononoera et prendra Taction qu*il 
lui plaira d'adopter. 

2a Sommee-nous un bureau d'arbitres? 
Par qui avons-nous ete nommes ? Par tonte 
la Chambre, unanimement. Personne n'a 
ete et n'a pu etre nomme par un parti poli* 
tique en particulier. Notre oomite, on com- 
mission, a ete nomme pour sauvegarder Pin- 
teret public et oelul du bon gou vemement de 
la province, ainsi que Thonnear et la dignity 
de la Chambre en general, et non d'nn C8^ 
tain nombre des membres de la Chambre. 

Aucun parti, comme parti, ne pouvait le- 
damer la nomination d'un ou de plnsieais 
commissaires, poor prot^r see interets sec- 
tionnels. Dans un bureau d'arbitres, c^est 
different ; chaque partle interessee a le droit 
strict, absolu, de se faire representer par la 
personne qu'elle designe, et dans une mati^re 
de droit prive, il n'y aurait pas de boreaii 
d'arbitros possible et legal, si une de ces pa^ 
ties manquait de choisir son arbitre parti- 
culier. En est-il de meme pour nous? Non. 
La Chambre toute enti^re nous nomme et 
nous la representons toute enti^re. Tel est 
si bien le cas, que nous avons ete nomm^ 
aussi bien par la section de la Chambre qne 
Ton appeUe I'opposition que par la section 
ministerielle. 

Tel est si bien encore le cas que Toi^i' 
tion, lorsqu'il s'est agi de nommer le comity 
d'enqnete sur I'accusation portee contre nn 
de ses membres, M. Mercier, au snjet du 
reglement de la contestation de Teiection de 
M. Mousseau, Toppoeition, dis-je, par motion 
de M. Gagnon, choisissait les membres de oe 
comite entidrement dans le parti ministerieL 
Les honorables MM. Taillon, Lynch et Tnr- 
ootte, et MM. Faucher de Saint-Maurioe et 
Desaulniers ont ete ainsi designes pour fin^ 



THB tsmAL NHWS. 



25S 



mer oB comity. N'est-oe p«s la preave la 
plus Ividente que ropposition n^a jamais pr^ 
tenda avoir on droit abeolu de bo faire repr^ 
senter parmi nous, et qu'elle ne Pa 6t& que 
poor dos raisons de bon vouloir, de courtoisie^ 
d'opportunit^ en on mot, et non, encore une 
fois, de droit strict et absolu ? 

Cost 1e contraire dans on bureau d'arbi- 
tras. Non ; et c'est pour oela que Ton exige 
que toutes les parties soient repr^sentto, simvl 
d 9emel, dans les causes entre particuliers 
sonmises ^rarbitrage. Je dis entre particur 
liert, car il en a 6t6 d^d6 bien autiement 
dans le caB de I'arbitrage interprovincial, rati 
entre la province de Quebec et celle d'Onta- 
no, et jug^ le 18 mars 1878, par le Conseil 
Priv^ de Sa Majesty 

Ad reste, cette thtorie, qui est la seule 
Tiaie, savoir, qu'unefois nommte conmiissai- 
res oa membres d'un comity nous ne repr^ 
sentons plus on parti, mais toute la Chambre, 
ft et^ admise par Thonorable M. Laflamme 
lai-m^me, qaoique M. Mercier Tait rejet^ 
dans son argumentation et ait pr^tendu que 
MM. Joly et Robidoux repr6Benteut de droit 
le parti liberal dans oe comity 

So- Sommes-nous une commission roy ale ? 
Ou est rinstrument 6man^ sous le grand 
sceau de I'Ex^cutif qui nous nomme 7 Od est 
Dotre commission exig^ par la sect 9, 32 
Vict., chap. 8 ? Je ne la vois nullexMirt; notre 
oommission 6mane de la Chambre purement 
et simplement, et la Chambre n'a pas le 
droit de nommer une commission royale. 
Ccst I'Ex^cutif, le lieutenan^gouvemeur en 
coDseil, seul, qui a oe droit La Chambre ne 
pent nommer que des comity Libre ft elle 
de lenr donner tons les pouvoirs qu'elle juge 
o^SQBsairas, savoir mtoe, ceux des commis- 
sions royales, mais cela ne saurait en aucune 
mani^re leur enlever, ft oes comity, le carac- 
i^re qu'ils ont constitutionneUement et qui 
dtoule enti^rement du corps cr^atif, c'est-ft- 
dire, de la Chambre, et participeuniquement 
def; droits et des pouvoirs de cette demi^re. 

4a Enfin, il ne reste plus que le comity 
parlementaire, et c'est ce que nous sommes, 
pas autre chose. Peuton pr^tendre s^rieuse^ 
ment que nous ayons perdu notre caractdre 
de comit6 parlementaire, parce que Ton a 6t^ 
oblige d'adopter un bill absolument n^oes- 
saire pour nous configrer lee droits sans les- 



quels nous ne pouvions agir en dehors de la 
session ? La Chambre ne pouvait cr4er autre 
chose qu'un comity, et c'est ce qu'eUe a fait 
A ce comity ouft cette commission, commeon 
voudra Tappeler, on a donn6 des pouvoirs 
extraordinaiies, et paroe qu'on lui a donn^ 
de tels pouvoirs, on pr^tendrait qu'on lui a 
enlev^ le plus simple de ses droits, le plus in* 
contestable de ses privileges, celui d'avoir un 
quorum form^ de la majority de ses membres, 
suivant Tartide 80 des r^lements de la 
Chambre, cela me parait insoutenable. 

Alors que nous si^geons durant la session 
et que nous avions moins de pouvoirs qu'au* 
jourd'hui, nousavons fix6 notre quorum etla 
Chambre a approuv^ cet acte de notre part 
Constitu^ ensuite par un bill sp^ial, nous 
confgrant plus de droits que nous en avions 
tout d'abord, nous sommes venus ft Mont- 
r^ ; nous avons organist notre commission 
et avons commence par fixer notre quorum 
ft trois ; MM. Joly et Bobidoux n'ont £ait 
aucune objection quelconque, et on pretend 
aujourd'hui que nous n'avions pas oe droit, 
que nous ne sommes plds rien paroe qu'il a 
plu ft deux d'entre nous de se retirer, sans 
tenir 'compte de Fordre de la Chambre qui 
nousordonne ft tons de proc^er avec toute 
la c616rit6 possible ft tenir cette enqu^te. Si 
I'on admettait qu'il suffit de la retraite d'un 
d'entre nous pour dissoudre un comity par^ 
lementaire comme le n6tre, serait-il possible 
de proc^der ft aucune enqu^te publique de la 
nature de ceUe-ci? Lorsqu'on verrait centre 
un accuse une preuve tant soit pen con- 
cluante, il suffirait qu'un membre de la com- 
mission, un ami politique se retire, pourcou- 
per court ft toute investigation I Encore une 
fois il est impossible d'admettre une paieille 
th^orie. 

EUe n'a pas 6t^ admise dans une cause 
d'arbitrage, entre les provinces d'Ontario et 
de Quebec, cause oCl, pourtant, il y a bien 
des raisons de la plus haute gravity pour 
exiger la presence de tons les arbitres; et 
ft plus forte raison ne peut-on pas I'admettre 
pour un comite ou commission d'enqu^te 
parlementaire dont chaque membre n'a pas 
pour rftle, pour mission ft remplir, de repre- 
sentor les interets d'un parti en particulier, 
mais de toute la Chambre et par 1ft m^me de 
, tout le pays. 
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C*eBt done un droit, c'est ratoo an devoir 
pour nous de oontinuer notre investigation. 
Nous ne sommes rosponsables qu'ft la Cham- 
bre sur une matidre de qwmum et la Chambre 
pourrait nous r^primander et nous oensurer 
si nous n'ex^cutions pas pes ordres. Car on 
n'ignore pas que nous si^eons ici en notre 
quality de d^put^s ; que nous sommes sou mis 
au contr61e absolu de la Chambre en tout 
point ; que comme d^put^s et membres de la 
Chambre, nous sommes tenus de remplir les 
fonctions qu'elle veut exiger de nous* et no- 
tanunent de servir dans les oomit^ qu'elle 
choisit. 

L'on ne viendra pas pr^tendre que nous 
n*avons pas agi, jusqu'& pr^ent, comme mem- 
bres de tel comity parlementaire. Serious- 
nous membres de oette oommission ou co- 
mity, si nous n'^tions pas membres de la 
Chambre, et quelqu'un peut-il soutenir que 
m toe nous ne serious pas d^ualifi^ comme 
membres de la Chambre si nous avions ac- 
cepts d'etre nommds conmiissairBS au moyen 
d'un instrument etd'une oommission 6man6e 
sous le grand sceau de TEx^cutif 7 

Et vapt-on supposer que la Chambre ait 
voulu nous mettre dans une position aussi 
pr6caire, aussi pleine de dangers pour cha- 
cundenous? Non,elle neTa pas voulu et 
ne pouvait le vouloir non plus. 

Etant un comity de la Chambre, compost 
de d^put^ responsables & la Chambre, et 
c'est en cela surtout que Ton distingue un 
oomit6 d'une oommission, il serait pu^ril de 
vouloir nous enlever le simple droit d'avoir 
notre Quorum, qui est de trois ; nous sommes 
trois, et je suis d'opinion que nous devons 
oontinuer & remplir les devoirs dont nous 
avons 6t6 chaig^; et voudrions-nous nous 
retirer que nous n'en aurions pas le droit 
pas plus que MM. Joly et Bobidoux. 

Avant de terminer, je tiens k protester 
centre certaines assertions allant k dire que 
nons voulons emp^cher M. Mercier de prou- 
ver ses accusations centre le juge Mousseau. 
II Buffit de lire les questions poshes et les 
r^ponses, ainsi que les objections maintenues 
ou rejet^es, pour reconnattre que nous avons 
accord^ toute la latitude possible & Taccu- 
sateur. Mais du moment qu'il a tent^ de 
sortir des matidres dont nous sommes char- 
ges de nous enqu^rir, nous oonsid^rons que . 



c'^tait notre droit de I'arrtor et c^est ce que 
nous avons £ut Nos instructions sont dAirefl 
et formelles sur oe point et, pour ma part, je 
suis oonvaincu que nous ne pouvons, en to- 
cune mani^ les outrepasser. 

Je conclus done en disant que non-eeold* 
ment c'est un droit, mais encore on devoir 
imp^rieux pour nous de oontinuer Tenqn^ 
qui nous a 6t^ confix 

M. Desjardins lit la rdsolution soivante 
adopts unanimement par la oommissioii : 

Aprds la d^laration flute par on de nos 
coUdgues, I'honorable M. Joly, qu'il ne oonti- 
nuerait pas prendre part aux travaux de la 
commission & moins qu'on ne lui permit de 
poser au ttooin Alphonse Charlebois one 
question sur un point que la oommifsion 
avait d^& d6clar^ & l'unanimit6 ne pas ^ 
pertinent & la cause, et aprte le depart de 
deux des membres de la oommissioii, noos 
devious d^lib^rer sur ce que nous dsyions 
£aire dans les ciroonstanoes. Nousensommefi 
arrives ft la conclusion que nous n'avons pas 
le droit de refuser d'aooomplir un devoir qui 
nous a 6t6 impost en premier lieu, par la 
volenti de F Assembly legislative de Quebec, 
exprim^ ft Tunanimit^ de see membree, et 
secondement par la volenti formeUe de la 
legislature de Quebec, qui, par le chap^ 3, 47 
Vict a donn6 au comity que I' Assemble I^ 
lative avait nomm^ pour s'enqu6rirde6accQ- 
sations faites, de son sidge en chambre, par 
I'honorable Honors Mercier, depute da dis- 
trict electoral de Saint-Hyacinthe, an sujet 
du contrat &u Palais l^islatif; le poavoir de 
oontinuer ses travaux aprds la jfforogatioD 
dela legislature. 

En consequence nous continuoni ft ex^- 
ter Vordre qui nous a et6 donnee par la l^- 
lature de Quebec 

Mercier, Q.C, in support of the chaiga 

LacosU, Q.C, for Mr. Moussean. 



The Law Journal (London) sajs :— "On Tnesdar tli« 
hearing of a oase before Mr. Jostioe Smith and a oom- 
mon jury wu adjonmed at half -past one for Inaeli. 
At two o'olook the jorors and ooonsel had re-aoembled, 
when Jostioe Stephen, whose court also had adioaraed 
for Innch, entered the Gonrt, took his seat on theb«Dch. 
and was apparently about to resume the trial of tbe 
action which liad been befun by Mr.yustioe Sautfa. 
Thereupon the Associate yentured to ask whaUier. 
amid the intricacies of the new buildins, the lesned 
Judge had not lost his way and come into the vrons 
court. It appeared that this was so, and Mr. Joftioe 
Stephen retina amid some amusement." 



THE LEGAL NEWS. 



267 



i^ P^«/ #?tt/S^ 



Vou VIL AUGUST 16, 1884. No. 33. 



THE SALVATIONISTS IN MONTREAL. 
It is generally unsafe as well as unfair to 
mticise the decision of a magistrate, when 
the criticism is based exclusively upon a 
newspaper version of the case — not that re- 
ports are not usually correct, but because it 
i« even more dangerous to review a decision 
offset by a judge who has seen and heard the 
witnesses, upon what is necessarily a hasty 
oondensation of the evidence, than when the 
entire evidence is before us in writing. But 
if the reports of the trial of the Salvationists 
in Montreal be not grotesquely one-sided, 
we fail to see on what grounds the gentle- 
man temporarily discharging the duties of 
Beoorder decided that there had been a 
breach of the law. Two young men styled 
"Salvationists'' (not to be confounded with 
tlie "Salvation Army"), were singing a 
hymn on a Sunday evening in a large public 
square. The intention, we presume, was to 
attract an audience for the observations 
which were to follow. An over-zealous 
policeman chose to interfere, and the young 
men were carried off to a police station, and 
had to answer next day to a charge of un- 
lawfully causing a disturbance. The follow- 
ing was the by-law under which the charge 
was brought : 

" All persons loiterinir in the streets, or highways, 
and obstructing passengers by standing across the 
pathways, or by using insulting language, or in any 
other way ; or tearing down or defacing signs, break- 
inr windows, breaking doors or door-plates, or the 
walb of houses, roads or gardens, destroying fences ; 
eauFing a disturbance in the streets or highways, by 
screaming, swearing, or singing; or being drunk; or 
impeding or incommoding peaceable passengers, shall 
be guilty, etc" 

It was evidently necessary to prove the 
" disturbance by singing," which is the only 
clause applicable; but this was distinctly 
negatived by the evidence of Lord Cecil and 
others present There was no disturbance in 
the ordinary sense, and it appears that these 
young men have pursued their evangelical 
labours unmolested for several years past. 



The Acting-Becorder said that the defendants 
were guilty, but contented himself with dis- 
missing them with a caution. The termina- 
tion is unsatisfactory, because it deprives the 
accused of an opportunity of appealing. It 
leaves an unquiet feeling that we do not 
enjoy the liberty which we assumed that we 
possessed. We have no particular sympathy 
with the people who resort to these methods 
of instruction : they would act prudently, it 
seems to usi if they preached and prayed and 
sang indoors ; but until the law is changed 
it seems too absurd to say that while min- 
strel bands and ten cent shows are permitted 
to make their hideous din unchecked in the 
streets, a religious hymn cannot be sung in a 
quiet square of the city without bringing 
upon the actors the penalties enacted against 
common brawlers. The case might of course 
have assumed a different aspect if any of the 
persons resident in the vicinity had invoked 
the aid of the police, or if the singing and 
speaking had aroused opposition amongst the 
hearers. But of this the evidence does not 
give even a hint. 



THE ANNALS OF A QUIET NEIGH- 
BOURHOOD. 

• The case of Leheauy, Turcot arises out of 
an incident which occurred in a rural parish. 
The circumstances are somewhat peculiar, 
and like the case of Cooke v. Penfold (7 L. N. 
176) it has appeared in the newspapers, with 
variations. It has travelled as far as Colum- 
bus and Cincinnati, Ohio, for we find it in 
the WeeUy Law BvUetin of those places, but 
the editor winds up by declaring that 
" this case must have originated in the 
" imagination of a newspaper reporter." 
When the facts are understood, however, it 
does not seem so incredible. St Laurent is 
a quiet parish — a very quiet parish indeed, 
though it lies within cannon shot of Mount 
RoyaL Here, as in other parishes of the 
same order, before the American Colonies 
revolted and achieved their independence, 
the early settlers tilled their farms, and their 
children and grandchildren are born into 
the world and marry and die on the 
same lands. They form a yeomanry of a 
peculiar type. Joaquin Miller has lately 
spent some time amongst them, and done 
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justice to their simple virtues. There is not 
much law between the members of these 
communities who, indeed, are generally 
bound together by intermarriage, with the 
resultant affinity. But they are impatient 
of affront, and as personal encounters are 
not in fashion, the law is often resorted to 
for the settlement of verbal excesses. In the 
present instance, Turcot was a young man 
who had been temporarily employed by 
Lebeau, but being indiscreet in his atten- 
tions to some of the female members of the 
household he was dismissed. He sued 
Lebeau for wi^es, and while this case was 
pending, he resolved to take advantage of his 
office of collector of the offertory in the parish 
church, to put an affiront upon his late master 
by rudely and pointedly omitting to present 
the plate to him. He called the attention of 
several of those present to what he was doing, 
and boasted of it afterwards. It was a boyish 
and silly trick. On the other hand, his em- 
ployer would, doubtless, have acted in a more 
dignified manner if he had simply com- 
plained to the churchwardens of the improper 
conduct of the collector. He chose to seek 
his remedy in a court of justice. The result 
is not encouraging in a pecuniary point of 
view, for while the Court recognizes the right 
of action for an affront of this kind, the judg- 
ment of the judge acting as a jury is like the 
English verdict of a farthing damages. The 
plaintiff gets $5 damages and $5 costs, but 
he has to pay all his own counsel fees and 
expenses, less this sum of $10. The gratifica- 
tion of a lawsuit will, therefore, probably 
cost him about a hundred dollars. The 
defendant pays the ten dollars and his own 
costs in addition. 



A HAUNTED JUDGE. 
The Supreme Consular Court of China and 
Japan has apparently lost a humorist in the 
person of its late Cliief Judge, Sir Edmund 
Hornby, who has invented a capital ghost 
story for the amusement of two gentlemen 
who now tell the tale in tlie columns of the 
Nineteenth Century for the delectation of a 
wider circle. The uneasy spirit which haunt- 
ed the Judge was that of a reporter who had 
just departed this life, and who came to Sir 
£dmund*s bedside after midnight and re- 



quested KprkM of a judgment which was to 
be delivered on the following morning. It is 
at first blush appalling to discover tbattlieTe 
are newspapers published in the other world, 
and that weaiy reporters are set to work 
instanter at their old trade as soon as they 
have shufi3ed off this mortal coiL But it is 
consoling to note that the toil in this instance 
lasted but two or three minutes. A few 
moments of purgatory sufficed to pa^ge the 
soul of the reporter, and the Judge was 
haunted no more. 



NOTES OF CASES. 



COURT OF QUEEN'S BENCH. 
[In Chamben.] 

MoNTBBAL, August 2, 1884. 
Before Rambat, J. 
Ex parte Lhfhbvrb, Petitioner for writ of 

Habeas Corpus. 
Keeping a diwrderly feotwe— 32-33 Fid. diop. 

29, Mc 79. 
The petiHoner taw convicted in the Reeord^'i 
Court under the Summary Trial hy conxni 
Act (32-33 Vict, c 32), of heepimg a di^ 
orderly house within the police Hndts o/ the 
City of Montreal Held, that the emmii- 
ment (which followed the terms of the con- 
viction) set forth no offence of ta&tcft (hi 
Recorder could take cognizance^ and thai 
sect. 79 of 32-33 VicL c 29, was not appft- 
cable here, the said section crying only to 
cases tried on indictment, and where thm 
has been a verdict 
Ramsay, J. The petitioner waa oonvictei 
" pour avoir le 22i6me jour de juin courant, 
en la dite cit^ (Montreal), et depuis un mois, 
tenu une maison de d^sordre dans les limited 
de police de la dite cit^," etc 

It was contended that this commitment 
was not sufficient, for that keeping a dis- 
orderly house was innocent in itseli; and was 
at most only culpable as being the conse^ 
quenceof illegal acts. In a word that ^e 
offence depended on the kind of disorder. 

It seems to be admitted that if theiebe 
no statute affecting criminal pleading to help 
the conviction, the charge is insufficiently 
set forth ; but it is argued that if an ofence 
is described in the language creating it or in 
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any act prescribing its ponishment, it is 
saffident ;— 32 & 33 Vict, c. 29, sea 79. Sec. 
30, 32 & 33 Vict, c 32, was also referred to. 
With regard to the latter of these sections, 
it may at once be disposed ofl The defect 
if it be founded is not formal ; and the con- 
viction, which I have had an opportunity of 
examining, is precisely in accordance with 
the commitment 

The application of the other statute gives 
Hbe to some difficulty. In the first place it 
does not apply to any offences other than 
those tried on indictment, and where there 
is a verdict It might perhaps be argued 
that where there was a consent to waive trial 
by jury and to accept the jurisdiction of the 
magistrate, his judgment was equal to a 
verdict ; but thlB is not a consent trial. The 
Court of Queen's Bench, over-rulii^ the deci- 
sion in Deerrfs case^ held that sect 79 could 
Qot be extended, and so where a common 
law offence, like murder, was incidentally 
aUuded to in a statute, without the words 
reoogniaed by the common law as expressive 
of the crime of murder, a count of an indict- 
ment setting up an intent to murder with- 
out these words would be bad even after 
verdict 

The present case has given rise to a some- 
what involved discussion, owing to the 
extrauely unskilful manner, in which our 
criminal acts are drawn. It is only fair to 
say this in juBtification of the magistrates, 
who can hardly be expected, in the midst of 
the immense pressure of business in a great 
centre of population, to work out the Chinese 
puzzles which are prepared for them, uncon- 
sciously, I presume. 

The making of criminal laws is one of 
those operations which does not demand the 
highest order of capacity ; but it is an art 
which amaUur commissions will not practise 
tnicoessfully. 

It is evident the petitioner was convicted 
under the Sommaiy Trial by consent Act 
(32 4 33 Vict, c. 32.) Generally speaking 
this is not an act creating new offences, inci- 
dentally it may be, however, by attaching a 
penalty to an act, and probably it does so in 
this case ; but I think it would be violating 
the intention of sect 79, even if we could get 
over the former objection^ to apply it to the 



reference to an act, absolutely innocent in 
itself, and which only becomes criminal 
because it is made penaL I may also add 
that it is not an offence " subjected to a 
greater degree of punishment,^' by cap. 32. 

Section 15 of the Summary Trial by con- 
sent Act, creates an exception of a very awk- 
ward kind, and one quite unnecessary. 

I am of opinion that the commitment in 
this case sets forth no o£fence of which the 
Recorder could take cognizance, that it cov- 
ers no valid conviction, and therefore that 
the prisoner must be discharged. 

Sexton and Pignolety for the Petitioner. 

Davidson^ Q,C., and Ouimety Q,C., for the 
Crown. 

SUPERIOR COURT. 

Montreal, July 3, 1884. 
Before jBrrri, J. 
Lbbbau v. Tctboot. 
InmlHng conduct — Damages. 
A person performing a voluntary and gratuitous 
service, such as the collection of the offertory 
in a church, wiU not he permitted to make 
use of his office to offend and humiliate a 
member of the congregaHon, and an action 
of damages wiU lie for suck offence, A wilful 
and marked omission to present the plate to 
a member of the congregalion, vxis held to 
be an offence for which an action lay. 
The judgment fully explains the case : — 
" La cour, etc. 

" Attendu que le demandeur r^lame du 
d^ndeur des dom mages au chiffre de $199, 
& raison de Tinjure qu'il alldgue lui avoir ^t6 
faite le 23 d^mbre dernier par le dtfendeur, 
qui, charge de faire la qu^te dans T^glise de 
la paroisse de St-Laurent, aurait intention- 
nellement et malicieusement pass^ le banc 
du demandeur, sans solliciter I'offrande de oe 
dernier, pr^nt alors, et ce, dans le but d'in- 
jurier et de mortifier le dit demandeur, et 
apr^ avoir pr^venu d'avanoe plusieurs per- 
sonnes qu'il agirait ainsi & son 4gard, dans le 
but de Fhumilier ; 

" Attendu que le d^endeur plaide : lo Qu'il 
remplissait dans la ciroonstanoe unefonction 
volontaire et gratuite eU par suite, n'^tait pas 
tenu de s'adresser au demandeur pour la dite 
qudte^ et qn'en consequence, celui-ci n'a paa 
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de reooura contre lai ; 2o Que s'il a ainsi pass^ 
le demandeur oeci n'a 616 que par inattention 
et sans malice; mais que le demandeur qui, 
vers novembre dernier, a renvoy6 le d6fen- 
deur de son service, sans motif plausible, et 
qui a 6t6 poursuivi par lui, en a conaerv6 
centre le d^fendeur une rancune et un mau- 
vais vouloir qui Tout port6 & plusieurs reprises 
& toumer le doe au dit d^fendeur, lorsque 
celui-ci se pr6eentait ft son banc pour la qu6te ; 
et que ce mauvais vouloir du demandeur est 
Tunique mobile de sa demande actuelle ; 

'' Consid^rant que le demandeur a prouv6 
los allegations de sa demande, et notamment 
que c'est de propos d61ib6r6 et avec intention 
de froisser et d'humilier le demandeur que le 
d^fendeur a pass6 son banc dans Toccasion 
susdite ; qu'il s'^tait m^me vant6 d'avance de 
ce qu'il allait faire et qu*il y a attirg Tatten- 
tion de plusieurs })ersonne8^ au moment 
m^me de la qu6te, et qu'apr^ Toffioe il en a 
ri ct triomph6 avec plusieurs personnes ; 

'' Connid^rant que bien que le ddfendeur 
romplit dans oette circonstance une fonction 
gratuite et volontaire, il 6tait tenu do s'en 
acHiuitter avec une dgale politesse pour tous 
les paroissions et ne pouvait, par des omis- 
sions volontaires, en signaler quelques-uns ft 
la risee des autros ; 

" Consid^rant, n^anmoins, que bien que la 
conduito du defendour, on la circonstance 
susdiU). ait «t6 r^prehonsiblo et qu*il ne sau- 
rait 6clia])|)er impuni, les faits prouv6s ne 
jiistifient cepondant qu'une condamnation 
%ure ; 

*' Kenvoie les exceptions et defenses du 
defondour ot le condamne ft payer au deman- 
deur, ft titre de domuiages, la somme de $5 
courant, ot les d^peiis d'une action de cx)tte 
classe, distraite, etc" 

Augi ct LafoTtuiie for the plaintiff. 

Loranger & Beaudin for the defendant 



SUPERIOR CXDURT. 

Montreal, January 14, 1884. 

Btfore Mathibu, J. 

JoYCH V. Tub City op Montreal. 

tSjhciiU assessment roll — W/ien it comes into 
force^FtescriptUm of three fnonth9-A2^ 
Vict, (Q.) ch, 63, «. 12. 



A special cLuestmerU toU to defray iht costofan 
improvement in the city of Montreal comes 
into force from the date of iie depoaJt m iht 
office of the OUy Tream/rer^ and the pre^ 
scriptUm of three months under 4243 Viet 
c 63, s. 12, applioable to proceedings to set 
aside such roU, rvnsfrom that dale. 
The pretention on the part of the Gty 
was that the assessment rc^ having been 
confirmed on the 12th April, the three months 
within which by the statute of 1879 it oodd 
be contested, expired on the 12th July follow- 
ing—since the delay, under the statats, ran 
from the coming into force of the roll, and 
the roll came into force the moment it was 
completed and signed by the Commissioner, 
which, it is admitted, was on the 12ih April 
Therefore the petition filed on the 17th 
July came too late.. The legislation concern- 
ing the city gives it a privilege on the retal 
estate, belonging to any rate payer, for the 
amount of any tax imposed on such rate- 
payer, and such privilege on real estate is 
exempted from registration. Tlie date of the 
privilege of the city, for the amount of the 
tax now in question, clearly dates from the 
moment the roll was confirmed by the Com- 
missioners. The delay given by section 85 
of the charter to pay the tax does not prevent 
its being in force, the term of payment being 
a favor granted for the convenience of the 
rate-payers. 

Barnard f Q. C, for petitioners uiged that 
the delay under the statute ran from the 
coming into force of the roll — la mw fn 
force — according to the French version. 
The remedy of attacking a roll, or any 
other municipal proceeding by a petition 
to quash, was given to the dtizens of Mont- 
real by tlie statute of 1879 for the first 
time. Until then,there was no occasion for anr 
particular statement as to when a roll comes 
into force, and accordingly no such statement 
is to be found in the city charter. We are 
not, however, without any legislative goid- 
anoe in the matter. The clause in question 
in the statute of 1879 is a transcript of artides 
697 and 708 of the municipal code, and as the 
municipal code carefully defines when a roU 
comes into force, that definition must prevail, 
since it is found not only in a statute «n pan 
materiay but in the very statute horn which 
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the ckuse giving the power to contest was 
extracted. Article 817 of the municipal code 
providef that an assessment roll comes into 
force fifteen days after it has been deposited in 
the office of the council, provided public no- 
tice has been given of such deposit, within 
sach delay. 

Bat even if the Montreal city charter stood 
alone, it is submitted that the delay to con- 
test would clearly run, not from the confirm- 
ation of the roll by the Commissioners, but 
from the expiration of the notice given by 
the city treasurer under sect 185 that the 
roll is completed. Mark that subsection 
3 of sect. 185 says that ''after the Commissio- 
ners shall have completed the roll, they shall 
deposit it in the office of the city clerk, and 
give notice to the parties taxed by said roll, 
that they have fifteen days from the last in- 
sertion of the notice to examine the roll and 
make their complaints on a certain day to be 
fixed." Subsection 4 says " that on the day 
fixed, the Commissioners shall hear the 
complaints and may adjourn from time 
to time, as may be necessary, to hear 
and examine such complaints, and after 
such examination the said Commission- 
ets may maintain, modify or amend, at 
their discretion, the said roll, without the 
necessity of any further notica" Sub- 
section 5 says " that the said roll, when 
finally settled by the Commissioners, as afore- 
said, shall be filed and kept of record in the 
city treasurer's office, and the said special 
assessment shall be due and may be recov- 
ered in the same manner as the ordinary 
taxes and assessments." 

Section 85 shows how the ordinary taxes 
and assessments become due and payable. 
Upon the roll being filed in his office, the 
city treasurer gives public notice that the 
roll is completed and deposited at his office, 
and that all persons whose names appear 
therein as liable are required to pay the 
amount of their tax within ten days from the 
the last infsertion of the notice. 

Under these provisions the coming into 
force of the roll necessarily depends on the 
pnblication — which brings it to the know- 
ledge of the parties interested. It cannot be 
in force so long as it remains in the Commis- 
Bionen' bands, although duly signed and 



confirmed by them — because so long as it is 
not filed with the city treasurer, it is in their 
power to alter it — " without the necessity of 
any notice." Nor can the mere filing of the 
roll in the city treasurer's office put it into 
force, since the &ct of the filing is not known 
until notice has been given of it. 

To say that the delay runs from the date 
the roll is confirmed by the Commissioners 
leads to this exorbitant result, that the three 
months, given by the statute to contest, 
might have expired before the parties could 
possibly have heard of the confirmation, 
and therefore could possibly have exer- 
cised their right to contest 

The question of the date of the privilege of 
the city on the real estate of the rate-payer 
for the amount of the tax is a dififerent ques- 
tion. There might or might not be good 
reasons to make the privilege run from the 
filing of the roll in the city treasurer's office, 
or for that matter from the date of the con- 
firmation, assuming the tax eventually to 
turn out to be a legal one. But the oppor- 
tunity to test the legaUty of che tax should 
be full and entire, within the delay the law 
grants, and this opportunity would be unduly 
restricted or wholly destroyed if the delay 
ran from any period back of the expiration 
of the ten days from the last insertion, from 
which date the constructive notice exists, 
and not before. 

The following is the judgment :— 

" La cour, apr^ avoir entendu les parties 
par leurs avocats et procurei)rs respecti& sur 
le m^rite de la r^ponse en droit du requ^rant 
au premier plaidoyer de la d^enderesse, par 
lequel dit plaidoyer la d6fenderesse soutient 
que le droit du requ^rant d'attaquer le r61e 
de cotisation en question en oette cause est 
present depuis le 12 d'avril 1881, avoir exar 
min^ le dit plaidoyer, la dite r^ponse en droit* 
et tout le dossier de la proo^ure, et sur le 
tout mtlrement d^hb^r^ ; 

" Attendu que le dit requ^rant demande 
par sa requite produite le 17 avril 1882 la 
cassation d'un r61e de cotisation pour r^partir 
sur les personnes que les commissaires nom- 
m6s par la Oour SupMeure jugeraient ^tre 
int^ress^ dans I'^tabMssement du carr^ de 
la Poissanoe, lequel r61e de cotisation a 6t6 
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d^poB^ le 12 Janvier 1882 dans le bureau du 
Tr68orier de la cit6 ; 

'' Attendu que la dite d^fenderesse all^e 
dans son premier plaidoyer, que le dit r61e 
de cotisation special pour T^tablissement du 
carr6 de la Puissance a ^t^ ddment ratifi^ et 
confirm^ le 12 Janvier 1882, par les commis- 
saires nomm^ & oette fin ; que la requite du 
requ^rant demandant la cassation de ce r6le 
de cotisation 8p^iale estdat^edu 16 avril 
1882, jour od elle a ^t^ signifi^e ft la d^fende- 
resse, savoir plus de trois mois apr^s la con- 
firmation et mise en force du dit r61e de coti- 
sation ; que d*apr4s les dispositions du statut 
de Quebec de 1879, 42-43 Vict. ch. 63, s. 12, 
tout 41ecteur municipal pent en son propre 
nom demander et obtenir pour cause d'ill^ 
- galit^ la cassation de tout ri^lement, r61e de 
cotisation ou repartition, mais que le droit 
de demander telle cassation est present par 
trois mois & compter de la date de la mise en 
force de tel r^lement, r61e de cotisation ou 
repartition, et qu'apr^ oe d^lai, tel r^le- 
ment, r61e de cotisation ou repartition doit 
etre tenu pour valide, ou obligatoire, ft toutes 
fins quede droit; que le dit d61ai de trois 
mois doit etre compute du moment de la mise 
en force du r61e de repartition, savoir ft 
compter du jour od le dit r61e a ete complete 
ou confirme par les commissaires, et que le 
droit de demander la cassation de ce r61e est 
present et eteint en vertu du dit statut ; 

" Attendu que le dit requerant alldgue 
dans sa reponse en droit demandant le ren- 
voi du dit premier plaidoyer de la dite defen- 
deresse^ qu*il ne s'en suit pas que le r61e est 
en force parce qu'il a ete confirme et ratifie 
par les commissaires ft une epoque inconnue 
des contribuables ou personnes taxes, et du 
public ; que d'apr^ la loi un r^le de cotisa- 
tion generale ou speciale dans la ville de 
Montreal, pour les fins municipales, ne de- 
vient en force que dix jours apr^ la demi^re 
insertion de Tavis quedonne le tresorier dans 
les joumaux que le rdle en question est com- 
plete et depose dans son bureau (37 Vict, cb. 
61, s. 85), et que jusqu'ft tel avis les interesses 
ne peuvent pas savoir si le r61e a ete complete 
ou non; qu'en supposant vraies les aliega- 
tions de la defenderessd que le r61e en ques- 
tion a ete ratifie et confirme par les commis- 
saires le 12 Janvier 1882, et en supposant 



mdme qu'il ait ete depose le m^me jour daon 
le bureau du tresorier, oe qui n'est pas in^me 
aliegue, il ne s'en suivrait pas que Is dSai 
pour attaquer le dit r61e est expire le 12aTnI 
) 1882; qu'il paralt par les allegations da dit 
plaidoyer lui-m^me que lorsque la reqn^ 
du requerant a ete signifiee ft la defendereBse, 
le deiai pour attaquer le dit r61e n'etait pu 
expire ; 

'* Considerant que par la section 12 ducfaa- 
pitre 53 des statuts de Quebec de 1879, 424S 
Victoria, il est decrete que tout eiecteor mu- 
nicipal pent, par une requdte presentee ft la 
Cour Superieure siegeaot dans le district de 
Montreal) demander et obtenir, pour canae 
d'iliegalite, la cassation de tout r61e de coti- 
sation ou repartition, mais que le droit de 
demander telle cassation est prosciit par trois 
mois ft compter de la date de la miseenforoo 
de tel r51e de cotisation ou repartition, et 
qu'aprds oe deiai, tout tel rdle de cotisation 
ou repartition sera tenu pour valide et obli- 
gatoire, ft toutes fins que de droit, ponrvu 
qu*il soit de la competence de la dite corpo- 
ration ; 

*' Considerant que par la section 185 des 
statuts de Quebec de 1874, 37 Vict cfa. 51, il 
est decrete qu'aussit6t aprds la confirmation 
et la ratification du rapport deg oommiasaireB 
par la cour, il sera du devoir des dits com- 
missaires dans tons les cas oH le dit oons^ 
aura ordonne que le prix de revient des tra- 
vaux ou ameliorations soit snpporte, en toot 
ou en partie, par les proprietaires ou inte- 
resses avantages, de proceder ft cotiser et i 
repartir le prix ou compensation, conforme- 
ment ft la resolution du dit conseil sor cha- 
cunedes proprietes qui auront ete avanta- 
gees, et qu'aussit6t que le r61e special de coti- 
sation sera termine, les conamissaires to de- 
poeeront au bureau du greffier de la cite, 
pour rinspection et Texamen des parties 
interessees, et donneront avis public dans an 
moins deux journaux anglais et deux jooi- 
naux frangais publies dans la dite cite,de 
Tachdvement et du dep6t du dit r6to special 
de cotisation ; que cet avis portera que les 
commissaires ont complete le dit Me special 
de cotisation et qu'il a ete depose au boreaa 
du greffier de la cite, oH tonte perBonne y 
interessee pent le voir et I'examiner dans le 
deiai specifie dans le dit avis^lequel deiai, 
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dADB tooB les cas, nesera pas moins de quinze 
joors i partir de la demidre insertion du dit 
aris, et qn'apr^ Pexpiration du dit d^Iai an 
joni et henre mentionn^s dans le dit avis, les 
commissaires s'assembleront ft rH6tel de 
Ville ponr reviser le dit r61e special de coti- 
sation; qne les commissaires devront sur 
demande de qnioonque se croit 16s6 s'assem- 
bler an jour, henre et lieu ci-baut mentionn^s 
ponr entendre et eicaminer toutes les plaintes 
qai lear seront &ites relativement an dit r61e 
special de cotisation, et pourront ajourner, de 
temps ft antre, selon qn'il sera n^cessaire^ 
ponr entendre et juger les dites plaintes, et 
spr^ tel ezamen les commissaires pourront 
maintenir, modifier ou amender, ft leur dis- 
cretion, le dit r61e sp^al de cotisatiou, sans 
antre avis nlt^rieur, et que le dit r61e special 
de cotisation une fois achev^ et ^tabli par les 
(lits commissaires, comme susdit, sera pro- 
dnitetgard^ de record dans le bureau du 
tresorier de la cit6, et la dite cotisation spe- 
cials sera due et pourra ^tre recouvr^ par la 
corporation de la dite dt^, de la m^me mani^re 
qne les taxes et ootisations ordinaires que la 
dite corporatioii est autoris^ ft imposer et ft 
pr61ever par le dit acte ; 

" Consid^rant que par la section 85 du dit 
statnt, il est d^cr^t^ que lorsque les 6valua- 
teurs de la dt^ feront rapport du r61e de coti- 
sation d'un des quartiers de la dite cit4, apr^ 
la revision complete du dit r61e et survenant 
le rapport d'un r61e de cotisation sp^iale, le 
tr^rier de la cit6 donnera avis public dans 
deox papiers-nonvelles public en langue an- 
?laise et dans deux papiers-nonvelles publics 
en langue fran^aise, que le dit r61e de cotisa- 
tion est terming et d^pos^ dans son bureau, 
et que tons oenx dont les noms y sontinscrits 
comme tenus au paiement d*une taxe, d*une 
cotisation, ou d'une contribution sent obliges 
d'en payer le montant ft son bureau, en 
]ll6tel de Ville, sons dix jours ft compter de 
la date de la demidre insertion du dit avis 
<lans les dits papiers-nonvelles ; 

" Consid^rant que par les avis exigds par 
la dite section 185 ci-dessus mentionn^, les 
contribuables de la cite de Montreal out et 
doivent avoir connaissance de la passation 
(run r61e de cotisation sp^ciale, et qu'ils ont 
do avoir connaitsanoe de la passation du r61e 
de cotisation sp^ciale, dont il est question en 



cette cause, et que par les ajoumements qui 
doivent ou peuvent se flaire, ft compter du 
jour fixe dans les avis ils ont dh connattre le 
jour oi^ le r61e special de cotisation a ete 
acbeve et etabli ; 

" Considerant qu'il est decr6te et qu'il r^- 
snlte des termes de la sous-section 5 de la 
dite section 185 ci-dessus mentionnee, que le 
r61e special de cotisation se trouve acheve et 
etabli par la revision qui en est faite par les 
dits commissaires, et qu'on doit considerer 
que le r61e de cotisation est mis en force ft 
compter de son dep6t dans le bureau du tre- 
sorier de la cite ; 

** Considerant que bienquelacitenepuisse 
exiger le paiement des taxes avant Tavis 
requis par la section 85 du dit statut, cepen- 
dant le r61e de cotisation n'en existe pas 
moins et n'en a pas moins force et effet pour 
etablir un lien de droit entre la cite et les 
contribuables ; 

" Considerant que Tobligation resultant de 
la confection du dit r61e de cotisation, n'est 
pas une obligation conditionnelle et qu*elle 
n'est pas non plus ft terme dans le sens de 
Particle 2236 du code civil, vu quMl depend 
delacited'en recouvrer le montant quand 
bon lui semblera, en donnant Vavis requis 
par la loi ; 

'* Considerant qu'il resulte de cequedessus 
que le deiai de trois mois pour contester le 
dit r61e de cotisation doit etre compute du 
jour de son dep6t au bureau du tresorier de 
la cite, et que la reponse en droit du dit 
reqnerant est mal fondee ; 

" A renvoye et renvoie la reponse en droit 
du dit reqnerant, avec depens." 

Answer-in-law dismissed. 

Bamardf Beauchamp dc Barnard for peti- 
tioner. 

R, Roy J Q.C,t for defendant 

SUPERIOR COURT. 

MoNTRBAL, July 9, 1884. 
Before Jbtt6, J. 
Joyce v. The Ctty op Montrbau 
Special assestmeni roU — When it comes into 
force — Prescription of three month»-A2-43 
Vict. {Q.),chb^, 8. 12. 
A special assessment roll to defray the cost of an 
improvement in the city of Montreal comes 
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into force from the time when it is finally 

confirmed by the CommisaionerSf and the 

prescription of three months under 42-43 

Vict,, c 53, «. 12, applicable to proceedings 

to set aside such roU, nms from Uiat date. 

The judgment was upon the merits of the 

petition referred to in the preceding report :— 

'* La oour, apr^ avoir entendu la plaidoirie 

contradictoire des avocats des parties sur le 

fonds du pro<ite mt entre elles, pris connais- 

sanoe des Ventures des dites parties pour 

rinstruction de leur cause, et sur le tout d^ 

" Attendu que par sa requite pr^ent^ & 
oette cour le 17 avril 1882, le requ^rant Joyce 
ie plaint d'un r61e de cotisation, pr^par^ par 
les commissaires nomm^s pour la fixation et 
repartition de la proportion ft payer par les 
propri^taires int4ress6s dans T^tablissem^nt 
du square ou carr^ de la Puissance, et en de- 
mande la cassation ; 

" Attendu que la cit^ s'oppose ft I'octroi de 
oette demande, soutenant qu'elle a ^t6 faite 
tardivement, savoir : plus de trois moisapr^ 
la mise en force du dit r61e de cotisation, et 
que par suite elle est non recevable; 

"Consid^rant que Texercice du recours 
adopts par le requ^rant pour demander la 
cassation du rdle de cotisation susdit, est 
limits et restreint par Tarticle 12 du etatut 
de 1879, chap. 53, ft une p^riode de trois mois, 
ft compter de la date de la mise en force de 
tel r61o de cotisation ; 

Consid^rant qu'aux termes de Tarticle 185 
du statut de 1874, chap. 51, la procedure im^ 
pos4e aux commissaires charges de preparer 
tel r61e de cotisation, est termin6e et close 
par la confirmation de ce r61e par les dits 
commissaires, et que le dit r61e devient dds 
lors en force ft toutes fins que de droit ; 

" Gonsid^rant qu'il est ^tabli par les admis- 
sions des parties que le r61e de cotisation en 
question, dans Tesp^, a ^t^ finalement con- 
firm6 par les commissaires le 12 Janvier 1882 ; 

" Consid^rant que Varticle 85 du dit statut 
ne s'applique pas ft tel r61e de cotisation ; 

" Consid^rant en consequence que le d^lai 
de trois mois pour demander la cassation du 
dit r61e 6tait expire lorsque le requ^rants'est 
pourvu, et que, par suite, il y a lieu de lui 
appliquer la d^h^ance pronono^e par la loi ; 



" Benvoie la dite requite du requ^rant avee 
d^I^ns." 

Petition dismissed. 
Barnard & Barnard for petitioner. 
JR. Boy, Q.C., for defendant 

CIRCUIT COURT. 

MoNTRBAii, June 9, 1884. 
Before Papineau, J. 

Maubigb v. Dhbbosibbs, & Lbbsabd, T. & 
JAhd — Damages intaxiitsaiAes, 
A «um of moiMy allowed by a judgment <u 
reparoHoti for injury to reputation k 
slander or libel, is in its nature unseMiU, 

The garnishee, in answer to the writ aerred 
upon him, declared that by a judgment of the 
Superior Court he had been condemned to 
pay the defendant the sum of $50 damiges. 

The defendant contested the seizure on the 
ground that the judgment in questioD was 
rendered in an action of damages for libel, 
and that the amount was insainssahU. 

The plaintifiT submitted that the defend- 
ant's pretension might perhaps be sustained 
if the damages had been allowed for a bodily 
injury, as the money condemnation might in 
that case be regarded as alimony, but it was 
not so where damages were allowed for libel 

Papinbau, J., remarked that the aatbori- 
ties were divided on the question. Authors 
since the Code Napoleon held that damsges 
for slander or libel could beseixed, and there 
had been some decisions here in the same 
sense. But in the m^ority of cases it hid 
been held that such damages were insnitia- 
abUs. His Honour was disposed to decide in 
the same sensa A sum of money awaided 
as damages for slander or libel partook of the 
nature of alimony, and was of a penal cba^ 
acter. It ought not to be liable to seizure. 
Saisie<irrit set aside. 

T, Bertrand for plaintiff. 

E> Ijareau for defendant 



GENERAL NOTES. 
Puai^ Covert uys : " Mr. Jesse Herbert is sappoMd to 
be the shortest barrister in Biwlaiid. ' Mr. Herbert/ 
a jadgo once said to him sererely, ' It is eustomanr f«r 
counsel to stand when they are addreering the coail' 
' I am standing np, my Lord/ was the plaintire i^ 
sponse. ' Eh, what f said his Lordship, * I bee TM^ 
pardon, Pm sure. Oo on, pleasa.' " 
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Vou VII. AUGUST 23, 1884. No. 34. 



AN IMPERIAL COURT OF APPEAL, 

The Law Journal (London), of Aug. 2, 
Mvs : " The Judicial Committee of the Privy 
Goancil has finished its list and given judg- 
ment in every case. Since the improvement 
of the colonial tribunals and the establish- 
ment of Courts of Appeal, particularly in 
Canada, the business of the Judicial Com- 
mittee, once very much inarrear, has become 
less and leas. It would tend to uniformity 
inthelaw.of the empire if the jurisdiction of 
the Privy Council were merged in that of 
the House of Lords, and the decisions of the 
lords would undoubtedly carry more weight 
in the colonies than those of the Privy 
Council at present carry. The tendency of 
recent legislation has been to make the 
pertormd of the Judicial Committee iden- 
tical with that of the law-lords, and the 
transfiar of jurisdiction might be effected by 
a very slight constitutional adjustment Mr. 
ForBter and the firiends of confederation 
might try their hands on this subject." 



THE QUEEN Y. DOUTRE. 

It is a pity for two reasons that this case 
was carried to the Privy Council In the 
first place, it seems that the only question 
of law was not raised, and that the principal 
question of fact was almost admitted. Their 
lordships say : — *' It is not matter of dispute 
that according to the law of Quebec, a mem- 
ber of the Bar is entitled, in the absence of 
special stipulation, to sue for and recover a 
qmniwni merwi in respect of professional 
services rendered by him, and that he may 
lawfully contract for any rate of remunera- 
tion which is not contra honos moreSf or in 
violation of the rules of the Bar.** And 
farther on, they thus deal with the facts : '' It 
is not maintained that the amount awarded 
by the learned judge is excessive, if the re- 
spondent baa a right of action, and that 
right is not barred by the alleged arrange- 



ment of May, 1877." If a member of the 
Quebec Bar is entitled, in the absence of 
special stipulation, to sue for and recover a 
quantum meruit^ and if it be admitted that in 
the particular case the amount demanded 
was not excessive, it was scarcely necessary 
to enquire so elaborately whether Sir Albert 
Smith's testimony established a special stipu- 
lation, or to ventilate Mr. Justice Gwynne's 
"pardonable error" in mistaking the Act of 
1875 for the Petition of Right Act of 1876, 
and in confounding two things '' essentially 
different— 'right' and 'remedy.'" 

From another point of view it is to be 
regretted that this very simple domes t 
matter should not have been decided i 
Canada. Taking as exact the points sub 
mitted by the appeal, as set forth in the 
opinion of the Judicial Committee, the judg- 
ment is irreproachable, but unfortunately, to 
to a good judgment a dissertation has been 
tacked on, which gives rise to considerable 
difficulty. The London Law Journal slyly 
suggests that " on a subject of so much in- 
terest tiie judgments in the Court of Appeal 
and the House of Lords would have been 
doubly interesting." We should then have 
the opinions, aeriatim, of judges responsible 
for their utterances, instead of a ramblii^ 
note, over which no one but the registrar 
has an individual influence. It is difficult to 
suppose that any eminent English lawyer, 
writing deliberately of the professional dis- 
abiUty to sue for fees, should say that it "may 
be supported by usage and the peculiar con- 
stitution of the English Bar, without at- 
tempting to rest it upon general considera^ 
tions of public policy." It is not more easy 
to understand the sentence immediately 
following: "Even if these considerations 
(public policy) were admitted, their lordships 
entertain serious doubts whether, in an 
EngUsh colony where the common law of 
England is in force, they could have any 
application to the case of a lawyer who is 
not a mere advocate or pleader, and who 
combines in his own person the various 
functions which are exercised by legal prao 
titioners of every class in England, all of 
whom, the bar alone excepted, can recover 
their fees by an action at law." Surely if 
there be reasons of "public policy" which 
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forbid a barrister suing for his fee, they must 
exist whether the two branches of the pro- 
fession be united or not That is to say, the 
general practitioner cannot sue for his fee 
when acting as an advocate, but he may 
when acting as an attorney. But it is ap- 
parent at every line that their lordships 
were dealing with a subject about which 
they had forgotten anything they ever knew. 
The question is as old as the hills, and the 
difficulty is not one of " public policy" prop- 
erly speaking, but of the nature of the 
service. There is no way of measuring the 
value of intellectual and moral services^ 
This is equally true of the advice of a physi- 
cian, the consolations of a priest and the 
advocacy of a lawyer. It has nothing to do 
with ** usage or the peculiar constitution of 
the English Bar." It existed in Borne, and 
the law of France is not really very different 
from that of England. In England the action 
is peremptorily denied— in France the right 
of action is admitted and the remedy is 
practically refused. The whole question wss 
weU explained in the case of Dedin <k 
Tumblety decided in 1868, 2 L. C. J. p. 182 ; 
and this case is not over-ruled by Amyot & 
Qugy. R. 

THE TIME FOR VACATION. 

The Law Journal (London) seems to ap- 
prove of the proposal that the Long Vacation 
in England shall begin on August 1, (and 
end on old Michaelmas Day, Oct 11). This 
seems to be a reasonable suggestion, and if 
the time of the year were the only considera- 
tion we suppose there are few lawyers who 
would not welcome the change. Our own 
Vacation has just been made nine days 
earlier as well ss nine days longer, beginning 
July 1. Our contemporary says the " abnor- 
mal heat" of the weather (80 deg. in the 
shade) supplies an argument in favour of the 
proposal In this ''margin of the frozen 
zone" (vide American Law Beview), the ther- 
mometer as we write (Aug. 21) marks just 
91 deg. in the shade and has stood nearly at 
that point during the best part of seven days ; 
so that our friends of the British Association 
and tourists from across the border have an 
opportunity of solving their doubts as to 
whether the streams and lakes of the country 



are ever dear of ice, or whether our broad 
lands are ever anything but ** acres of snow.'* 



NOTES OF CASES. 



SUPERIOR COURT. 

MoNTBBAL, Feb. 8, 1884. 

Brfore TORRANGB, J. 

Major v. Pabib. 

Procedure—Abgentee—Pawer of oftonwy. 

The prodvcHon of a general cmthorxzation io 

me for the recovery of debts due to can 

absenteeU a sufficient compliance with CC 

P. 120, {7. 11 is not necessary that the 

attorneys ad litem be named ihereviL 

The plaintiff; residing at Chicago, had 

authorized, by a writing produced, two po^ 

sons named therein, to buy the book debts 

of F. X. Major, of Montreal, and to sue for 

the recovery thereot The action was on 

notes in favor of said Major. 

The defendant moved that the power of 

attorney be declared insufficient, contending 

that a special authorization to plaintiff's 

attorneys was necessary. 

The CouBT held that the power of attoraey 

to collect the debts of Major, which had 

been filed, was a sufficient complianoe with 

the Code. . ^ 

Motion rejected. 

Trudd & Co, for plaintiff". 

/. Q. jy Amour for defendant 

SUPERIOR COURT. 

MoNTBXAL, January 28, 1884. 
Before Rainviulb, J. 

DORION V. BiBTTB, &. DlBTTB, OppOBant 

ExeeuJtion'-Sale of mowdtles— Error in adttr' 

tisement of sale. 
An errorin the advertisem/cnt of sale of mow- 
ables seized, giving a wrong nuaU)er to the 
place of sale, does not annul the teiacfi 
but merdy makes it necessary io give oAer 
and correct ru>tices of sale. 
In an advertisement published in a news- 
paper of a sale of moveables, the number of 
the house where the sale was to take piace 
was given incorrectly. 
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The defendant filed an opposition d fin 
^aivmder based on the error in the number. 

The GousT held the notices to be irregular, 
but rejected that part of the opposition which 
aaked that the sale be annulled; each party 
to pay his own costs. 

0. A, MorrxBon for the plaintiff. 

N. Dmrmd for the opposant 



U. a CERCUIT OOUET, N. D. ILL. 
UinTSD Statbb v. Bank of Montrhal. 
UahUity of Bank of Montreal to pay Internal 
Bevenue Tood— Power to esiahliah branch— 
Intention of Chngrets ob to Banks of 
Foreign CountrieB, 

1. Am ike Bank of Montreal can have no cor- 

porate existence here, but only troMoote 
butineu by comity, its QAoago agency 
fMut, for the purpoeee of the intemal 
rewnue law, be considered the same as a 
prUfote person engaged in the banking 
business, and pay the tax upon the amovnt 
of money it employs in its business, without 
regard to whether it is technically cental, 
that is, the fund contributed by its stock- 
holders or not. 

2. The power of the bank to establish a branch 

in Ckioago, considered. 

3. It could not have been the intention o^ Con- 

gress to allow banks of foreign countries to 
send their money here to be loaned and 
used by an agent for the profit and benefit 
of such banks, without subjecting them to 
the same burdens imposed by the law on 
domestic banks and bankers.— (Chicago 
IdgalNews.) 
Blodoxtt, J. — ^This is a suit to recover in- 
ternal revenue taxes claimed to be due from 
defendant on the capital employed by de- 
fendant in the business of banking, from the 
1st of Nov., 1871, to the 1st of December, 1879. 
The defendant is a corporation created and 
existing under the laws of the Dominion of 
Canada, having its principal place of business 
in the city of Montreal. Its chartered capital 
is $12,000,000 fully paid up, and it has a 
wservefimd of $5,000,000, and average de- 
posits of about $17,000,000. 

On the fint of November, 1871, it establish- 
ed a branch, or agency, in the dty of Chicago, 



which has been continued to the present 
tima At the time this branch or agency 
was established here, its manager was in- 
formed that the sum of $100,000 had been 
assigned to his agency as capital. 

The business here has been the receiving 
of deposits, to be paid out on draft or check 
of the depositors, buying and selling of 
domestic and foreign exchange and the 
loaning of money on warehouse receipts for 
grain and provisions as collateral security, 
the deposits averaging about $2,000,000, and 
the profits on the business transacted here 
amounting to about $10,000,000. 

The $100,000 assigned as capital has been 
treated and known upon the books of the 
agency as " fixed capital," and the intemal 
revenue regularly paid thereon. 

In June, 1881, an examination was had by 
F. J. Kinney, i^ent of the Intemal Revenue 
Bureau, of tiie books and accounts of the 
agency, from which it was ascertained that 
a much larger amount of money had been 
used in the business of this i^ency than the 
$100,000 capital allotted to it, and he reported 
the amount due for tax on capital, under the 
second paragraph of section 3408, of the 
Bevised Statutes, which imposes a tax of 
one twenty-fourth of one per cent per month 
upon the capital employed in banking, to be 
$83,773.56 ; after this report was received, an 
assessment was made and warrant issued for 
the collection of the portion of said tax 
which had accrued within two years, amounts 
^ng to $24,543.88, and the amount of this assess- 
ment was paid under protest This suit is now 
brought to recover the balance of $59,229.68 
of the tax so ascertained to be due, or report- 
ed to be due by examiner Kinney, and 
which it is claimed accrued between the 
establishment of the bank December 1st, 
1871, and December 1st, 1879. Several de- 
fences to the right to recover this money are 
interposed: 

1st That this Chicago agency is a branch 
of the parent bank in Montreal, and as such 
only liable to pay intemal revenue taxes on 
the capital allotted to it by the parent bank, 
under the last clause of the third paragraph 
of Sec. 3408. 

2nd. That the fhnds used and loaned here 
cannot be considered capital of this bank, aa 
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they are sent here for temporary use, and 
liable to be withdrawn for use elsewhere, at 
the will of the home management 

3rd. That the funds used here are not a 
part of the capital of the parent bank, but 
are part of its surplus funds made up in part, 
at leastjOf the profits of this agency or branch. 

4th. That most of the funds used by this 
branch are not employed in the business of 
banking, as defined in section 3407, Bev. 
Stat 

The assistant manager of this branch or 
agency, who was called as a witness on the 
trial, explained the course of business by 
saying, "when we see a chance to loan 
money here to good advantage, we notify the 
home office at Montreal, and they send it to 
us if they have it ; *\ and his testimony shows 
that the average amount of money used for 
the first five months after this branch was 
established was over $400,000 per month; 
that for the next twelve months it was over 
$900,000 per month, and from the time the 
agency was established there was a steady 
increase in the business, so that the amount 
of money employed in the business for the 
twelve months ending the 31st of May, 1879, 
averaged $1,496,635 per month. 

It will thus be seen that a large sum of 
money belonging to the parent bank was 
constantly employed in its business here; 
whether the profits made in the business 
here were retained and used here, or whether 
those profits were remitted to Montreal as 
fast as made, and the money to be used here 
was sent from Montreal as wanted, does not 
seem to me to be material 

Section 3407 defines a bank and banker as 
follows : Section 3407.—" Every incorporated 
or other bank, and every person, firm or 
company, having a place of business where 
credits are opened by the deposit or collec- 
tion of money or currency, subject to be paid 
or remitted upon draft, check, or order, or 
where money is advanced or loaned on 
stocks, bonds, bullion, bills of exchange, or 
promissory notes, or where stocks, bonds, 
bullion, bills of exchange, or promissory 
notes are received for discount or for sale, 
shall be regarded as a bank or as a banker." 

Certainly the business carried on by the 
defendant here must be held to be a banking 



business within this definition. It had a 
"place of business" where credits were 
opened by the deposit of money subject to 
be paid or remitted upon drafts check or 
order, and where bills of exchange were 
issued and sold. The last clause of the 3rd 
paragraph of Sec. 3408 reads as follows :— 

''In the case of banks with brancbes, the 
tax herein provided shall be assessed upon 
the circulation of each branch severally, and 
the amount of capital of each branch shall 
be considered to be the amount allotted to 
it" 

It is contended that the defendant is a 
bank with branches within the meaning of 
this provision, and that only the sum of 
$100,000 capital was allotted to this brandx 
by the parent bank. 

At the time the internal revenue system 
was adopted, in 1861, there were no national 
or United States banks, but in several of 
the States there existed what were called 
State banks, with power to establish bran- 
ches. As I now recall the facts from memory 
such banks existed in Ohio, Indiana, Mi£p 
sonri, and Iowa, and in the charters of these 
State banks there was a provision for esta- 
blishing branches and allotting or deter- 
mining the amount of the capital of such 
branches, and I am of opinion that this 
provision as to the taxation of branch banks 
had special reference to the then existing 
State banks and their branches, althoogh 
the language used is comprehensive enoogh 
to apply to any future institutions of the 
same character, whether State or national 

The evident meaning and intent of the 
whole section 3408 was to assume that the 
active money employed by an incorporated 
bank was represented by its capital, and that 
the capital of a branch bank was the amoont 
which was allotted to it, or which it was pei^ 
mitted to use ; and the branch for the par- 
pose of this tax on capital was deemed a 
separate entity. 

Ordinarily what is known as the cafAtal 
of a bank is the fund paid in by its share* 
holders on their capital stock, and this forms 
the basis upon which the business of the 
bank is conducted. The banks tqan this 
money or use it in the discount of commer- 
cial paper in the purchase and sate of ex- 
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change, or in the cases of bank of circulation, 
for the purpose of redeeming or securing 
their current notes. The profits of the busi- 
neaB are, as a role, after payment of expenses, 
distributed as dividends to shareholders. If 
for any reason, all or part of the profits are 
retained by the bank, such retention may be 
only temporary, and they are liable to be 
paid out in dividends at any time, so as a 
basis of this internal revenue tax. the paid 
up capital as a fixed fund was taken— assum- 
ing that, as a rale, the capital represented the 
moneyB which the bank used in its business. 
In this case, however, we have a foreign 
bank with the control of a very large amount 
of money establishing an agency here for the 
loaning of its money. It conducts, through 
inch agency, all the business of a bank; 
receives deposits, buys and sells exchange, 
discounts notes and bills and loans money. 
As the Bank of Montreal can have no cor- 
porate existence here, but only transacts 
business by comity, this agency must, I 
think, for the purposes of this law, be con- 
sidered the same as a private person engaged 
in the banking business, and pay the tax 
upon the amount of money it employs in its 
business without regard to whether it is 
technically capital, that is, the fund con- 
tributed by its stockholders, or not It sends 
its money here to be used in banking busi- 
ness, taking, perhaps, only that which it has 
accumulated from its home business, and 
which haa not been divided, or leaving here 
the profits realised from the business here. 

If the defendant has power under its char- 
ter to establish branches, that power 
would only authori2» the establishment of 
branches within the jurisdiction of the sove- 
reignty which created the corporation ; that 
is, it cannot establish a branch with its cor- 
porate powers here, but the business it tran- 
sacts here is more in the nature of an i^ency 
than that of a branch ; and if any of the 
ftmds of the home corporation are sent here 
and used here in conducting a banking busi- 
ness, they should, in my opinion, pay the 
tax imposed under the second paragraph of 
Sec. 3408, as capital employed by a person, 
in the business of banking. 

It could not have been the intention of 
Congress to allow banks of foreign oountiies 



to send their money here to be loaned and 
used by an agent for the profit and benefit of 
such banks, without subjecting them to the 
same burdens imposed by the law on domes- 
tic banks and bankers. 

It is further urged that the money used 
here by the defendant was not its capital, 
but was part of its surplus or reserve, and 
the decision of Mr. Justice Nelson in Me- 
chanics and Farmers Bank v. Townsend, 6 
Blatch. 156, is cited in support of this posi- 
tion. It may be sufficient to distinguish 
this case from the one at bar to say that the 
question then under consideration was the 
meaning of the word " capital" as used in 
paragraph one of Sec. 79 of the Internal 
Revenue Act of June 30, 1864, and had ap- 
plication to the amount to be paid for license 
to do business as a bank or banker; but it 
does not seem to me the rule given in that 
case is at all applicable to an agency like 
this of a foreign bank. If this defendant, 
being incorporated as a bank in a foreign 
country, had transacted all its business here, 
then its capital paid in and forming the basis 
of its business might be properly held to be 
the measure of its liability for tiiis tax ; but 
when such a corporation uses its surplus or 
reserve fund in conducting a banking busi- 
ness in this country, its capital for the pur- 
poses of this tax must, I think, be the amount 
of money it^uses from month to month in 
the business here. It is said this surplus 
was only temporarily used here, but the 
proof shows how much was used each month, 
and the statute imposes a tax of one twenty- 
fourth of one per cent per month on the 
money so used. If at the end of a month it 
had been withdrawn and returned to the 
defendant in Montreal, all further liability 
would be at an end. 

It is farther urged that the business 
transacted by the defendant here was 
not a banking business as defined by Sec. 
3407, because the money was not ad- 
vanced or loaned on stocks, bonds, bullion, 
etc., but was loaned on the pledge of ware- 
house receipts for grain and provisions. The 
assistant manager for defendant says in his 
testimony, ** when we lent money, we took a 
note and the warehouse receipts as collateral 
We xely wholly on these collaterals.'* 
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Sec. 3407 declares in effect, that eyery in- 
corporated bank and any firm or company 
having a place of business, where credits 
are opened by the deposit or collection of 
money or currency subject to be paid or re- 
mitted upon draft, chedL or order, or where 
money is advanced on bonds or stocks, etc., 
shall be regarded as a bank or banker. This 
defendant had a place of business here, 
where credits were opened and deposits re- 
ceived and paid out on checks, so that it 
comes within one of the definitions of a 
bank or banker, and being such, it is liable 
to pay the tax in question yrithout regard to 
what security it took for money loaned or 
advanced. So, also, a person or firm who 
advanced or loaned money on stocks, bonds, 
etc., is a banker ; but when a banker, that 
is, one who comes within either of the defi- 
nitions, loans money on other security than 
stock or bonds, that does not relieve him 
from this tax liability as to such business. 

Many banks, especially in the older eastern 
States, only loan money on notes secured by 
the name of an approved indorser or surety ; 
but if they are banks, it makes no difference 
what security they take for their loans, they 
are still liable to this tax. 

I therefore conclude that the defendant is 
liable for the amount of tax claimed in this 
case, $59,229.68, with interest at six per cent 
from the time when such tax accrued* No 
computation of this interest was made at the 
time of the trial, but it may be made and 
submitted. 

The proof also shows that the defendant 
paid 19,629.82 for taxes on clearing house 
checks, on which there has been refunded 
$2,673.91, leaving a balance yet due of $7,- 
056.01. 

As I understand the proof, after this tax 
had been paid several years, the commis- 
sioner ruled that the banks were not liable to 
pay on these checks, and refunded what had 
accrued within two years, but reftised to go 
ftirther back, leaving this balance of $7,056.- 
01 unpaid ; and defendant now insists that 
this amount should be set off i^ainst the 
taxes now found dua 

This is an equitable action, and the inquiry 
really is, how much is justly due the plain- 
tiff; and i think it is oonsdonable and right 



to deduct this sum of overpaid tax on dear- 
ing house checks from the tax on capital, as 
this claim and counter-claim accrued con- 
temporaneously and out of the same bosinen. 

K8. 2W^ta, Dist Atf y. 

BouUOe A WaUrwan^ for Deft 



HIGH COURT OF JUSTICE. 

London, May 10, 1881 

Brfore LoBD CoLBBinaB, L. G J., Qik)vii,J., 

FiHU>, J., Stbphbn, J., and Smith, J. 

BaaiNA V. Maixobt. 

Bkidence — Paper written by primna's wft iy 

1m direcHon. 

The following case was reserved by the 
Deputy Chairman of the East Biding Qoarter 
Sessions. 

The prisoner was indicted for fiakmioaaly 
receiving certain articles knowing them to 
have been stolen. He was a marine-store 
dealer, and it appeared that the stolen azti- 
cles were such as he might have bought in 
the lawful exercise of his business. It was 
not disputed that they had been stolen by 
the man who brought them to his shop, and 
the price given by the prisoner for them thus 
became a material element in the case. 
With the object of showing that the amonnt 
so paid was much less than the real value of 
of the goods, it was proposed to put in a list 
of the articles bought, with the amount paid 
by the prisoner for each article, the list being 
in the handwriting of his wife. When asked 
about them, he said ' his wife should make 
out a list,' and she afterwards, in his ptesenoe, 
handed the list to a police officer. 

The Corner held that the paper was admis- 
sible in evidence, as having been made oat 
by the wife by her husband's direction, and 
handed over in his presence and with his 
authority. 

Conviction affirmed. 



THE QUEEN v. DOUTRR 
To the Editor of the Lioal Nbwb : 

Sir,— The members of the Judicial Com* 
mittee appear to assume that there can be 
no dispute as to Mr.Doutre's right if theease 
is to be governed by Lower Canadian law, as 
they decide it is. To this OQndasion the 
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viewa ezpreflsed by the two Lower Canadian 
msmben of the Supreme Court no doubt 
irresiatibly led, and hence the fact that the 
Priyy Council have not passed upon the dif- 
ferent points which have been so hotly con- 
tested of late years in the Province of Quebec- 

The real importance of the decision in 
England, however, lies in the fact that if Mr. 
Doutre had come before our own Court of 
Appeal he must have lost his case, and yet 
the decisiona in Larue <& Loranger, and 
similar cases, were cited in the Supreme 
Court as if they f avoure4 the right of counsel 
in sQch a case. 

The confusion comes from this, that our 
Lower Canadian Courts admit the right of 
action of counsel, but they admit it not as 
the role, but as the exception. The fallacy 
was to suppose that our Courts admitted the 
right absolutely, or at any rate admitted it 
in a case such as Mr. Doutre's. 

Oar Court of Appeal holds, no doubt, that 
professional services may pass beyond the 
hmcmrium stage, but the only contract so 
&r admitted has been that in which every- 
thing has been expressed, and the amount of 
the fee specially defined by the parties them- 
selves. In particular they have rejected not 
only indefinite promises of a fee in addition 
to the amount allowed by the Tariff, but they 
have considered as prohibited a contract 
where the fee was to be paid contingently 
and out of the amount to be recovered. In 
fact the rule has been to place professional 
men at the mercy, or, what is more euphoni- 
oos, make them dependent upon the gene^ 
rosity of their clients. It is true that in a 
leoent case the correctness of the report in 
Imtur d: Loranger has been questioned, but 
the remarks of the judges in Dugdale dt The 
OUy, as well as in Dorian <& Broion, leave no 
doubt as to the opinion of the majority in 
the Court of Appeal 

As to the case of Devlin <k The City, it 
never was reported, but if the judgment itself 
i« referred to, it will be found that the con- 
fidirant immediately preceding that quoted 
hy Taschereau, J., in the Supreme Court, 
rests upon the report of the Finance Com- 
mittee that Mr. Devlin should receive at 
least $2,500. 

The truth is that some of our judges have 



been influenced, far more than they were 
aware of, by the feeling so touchingly referred 
to by Chief Justice Harrison in McDougdU & 
OampbeU — a weakness to be gloried in as 
strength by those whose standard of pro. 
fessional duty, if no longer reconcilable with 
the law as it stands, is at any rate a high 
and noble one. What I regret is that we 
should have been deprived — ^by a misunder- 
standing as it were— of a carefully prepared 
expoaS of the law and the jurisprudence of 
Lower Canada on the subject of the action of 
counsel for their fees, an expoaS which could 
not but have been interesting, since it must 
have retraced the numerous and devious 
courses we have had to go through before 
reaching the present satisfactory position. 

E. B. 



A JUDGE'S GHOST STORY. 

The following is the account given in the 
article on " Visible Apparitions, by Messrs. 
Edmund Gurney and Frederick W, H. Myers, 
in the July number of the Nineteenth Century^ 
referred to ante, p. 258 :— 

One fuifher case we received from Sir 
Edmund Hornby, late Chief Judge of the 
Supreme Consular Court of China and Japan, 
who describes himself as " a lawyer by educa- 
tion, family, and tradition, wantinp in ima- 
gination, and no believer in miracles." He 
first narrates how it was his habit at Shang- 
hai to allow reporters to come to his house 
in the evening to get his written judgments 
for the next day's paper. 

They generally availed themselves of the 
opportunity, especially one editor of an even- 
ing paper. On the day when the event 
occurred, in 1875 or 1876, 1 went to my study 
an hour or two after dinner, and wrote out 
my judgment It was then about half past 
11. I rang for the butler, ^ave him the 
envelope, and told him to give it to the re- 
porter who should call for it I was in bed 
before 12. I am a very light sleeper, and my 
wife a very heavy one. I had gone to sleep, 
when I was awakened by hearing a tap at 
the study door, but thinking it might be the 
butler, I turned over with the view of getting 
to sleep again. Before I did so, I heard a tap 
at my bedroom door. Still thinking it might 
be the butler, who might have something to 
say, I said, " Come in." The door opened, 

and, to my surprise, in walked Mr. . t 

sat up and said, " You have mistaken the 
door, but the butler has the judgment, so go 
and get it" instead of leaving the room he 
came to the foot edge of the bed. I said, 
"Mr. , you forget yourselt Have the good- 
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ness to walk out diiecthr. This is rather an 
abase of my favor." He looked deadly pale, 
but was dressed in his usual dress, and was 
certainly quite sober, and said, "1 know I 
am guilty of an unwarrantable intrusion, 
but finding that you were not in your study 
I have ventured to come hera" 1 was losing 
my temper, but something in the man's 
manner disinclined me to jump out of bed to 
eject him by force. So I said, simply, " This 
is too bad, really ; pray leave the room at 
once.*' Instead of doing so he put one hand 
on the footrail and gently, as if in great pain, 
sat down on the foot of the bed. I glanoed 
at the clock and saw that it was about twenty 
minutes pajst ona I said, " The butler has 
had the judgment since half-past eleven ; go 
and get it" He said, " Pray forgive me : if 
you knew all the circumstances you would. 
Time presses. Pray give me a pricU of your 
judgment, and I will take a note in my book 
of it," drawing his reporter's book out of his 
breast pocket I said, '* I will do nothing of 
the kind. Go downstairs, find the butler, 
and don't disturb me — you will wake my 
wife : otherwise I shall have to but you out'' 
He slightly moved his hand. 1 said, •* Who 
let you in ?" He answered, " No one." " Con- 
found it," I said, " what the devil do you 
mean ? Are you drunk?" He replied, quietly, 
" No, and never shall be again ; but I pray 
jrour lordship give me your decision, for my 
time is short" I said, '' You don't seem to 
care about my time, and this is the last time 
I shall ever allow a reporter in my house." 
He stopped me short, saying, " This is the 
IcLst time I shall ever see you anywhere." 

Well, fearful that this commotion might 
arouse and frighten my wife, I shortly gave 
him the gist of my judgment m as few words 
as I could. He seemed to be taking it down 
in shorthand; it might have taken two or 
three minutes. When I finished, he rose, 
thanked me for excusing his intrusion ana 
for the consideration I had always shown 
him and his colleagues, opened the door, and 
went away. I looked at the clock ; it was on 
the stroke of half-past one. 

(Lady Hornby now awoke, thinking she 
had heard talking ; and her husband told 
her what had happened, and rented the 
account when dressmg next morning. 

I went to the court a little before 10. The 
usher came into my room to robe me, when 
he said : " A sad thing happened lajst night, 

sir. Poor was found dead in his room." 

I said, " Bless my soul ! dear me ! What did 
he die of, and when? " " Well, sir, it appears 
he went up to his room as usual at 10 to 
work at his papers. His wife went up about 
12 to ask him when he would be ready for 
bed. He said: *I have only the Judge's 
judgment to get ready, then I have finished.' 
As he did not come, she went up again, 
about a quarter to 1, to his room and peeped 



in, and thought she saw him writing, but she 
did not disturb him. At half-past 1, she 
again went to him and spoke to him at the 
door. As he did not answer, she thought he 
had fallen asleep, so she went up to arouse 
him. To her horror he was dead. On the 
floor was his note-book, which I have brought 
away. She sent for the doctor, who arrived 
a little after 2, and said he had been dead, 
he concluded, about an hour. I looked at the 
note-book. There was the usual heading: 

" In the Supreme Court, before the Qiief 
Judga 

p. 

" The Chief Judge gave judgment this 
momiuff in this case to the following effect " 
— and then followed a few lines of undeciph- 
erable shorthand. 

I sent for the magistrate who would act as 
coroner, and desire him to examine Mr. 

's wife and servants as to whether Mr. 

had left his home, or could possibly have 

left it without their knowleage, between 
eleven and one on the previous night The 
result of the inquest showed he died of some 
form of heart disease, and had not, and could 
not, have left the house without tbe know- 
ledge of at least bis wifo, if not his servants. 
Not wishing to air my " spiritual experience" 
for the benefit of the press or the public, I 
keep Uie matter at the time to myself, onlj 
mentioning it to my Puisn^ Judge and to one 
or two friends : but when I got home I asked 
my wife to teU me as nearly as she could 
remember what I had said to her during the 
night, and I made a brief note of her replies 
and of the facts. 

As I said tben, so I say now— I was not 
asleep, but wide awake. After a lapse of 
nine years my memory is quite dear on the 
subject I have not the leaat doubt I saw the 
man — have not the least doubt that the con- 
versation took place between us. 

I may add that I examined the butler in 
the morning — who had given me back the 
MS. in the envelope when I went to the court 
after breakfast— as to whether he had locked 
the door as usual, and if any one could have 
got in. He said that he had done everything 
as usual, adding that no one could have got 
in, even if he hid. not locked the door, as theze 
was no handle outside — ^which there was not 
I examined the coolies and other servants, 
who all said they opened the door as usual 
that morning — turned the key and undid 
the chains, and I have no doubt they spoke 
the truth. The servants' apartments wers 
separated from the house, but communicated 
with by a gallery at the back, some distance 
from the entranoe-halL 

The reporter's residence was about a mile 
and a (]|uarter from where I lived, and his 
infirmities prevented him from walking any 
distance except slowly; in fact» he almost 
invariably drova 
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Vol. VII. AUGUST 30, 1884. No. 35. 

THE FRENCH DIVORCE ACT. 

The new law» as our readers may have ob- 
iserved, has provided the courts with the 
semblftnoe of a vast amount of work. Within 
a fortnight after the measure became law 
several thousand suits were set down on 
the canse list in Paris alone. The expla- 
nation of this is the fact that all couples 
who have been judicially separated for more 
than three years, can now have the decree 
made absolute as a divorce on a simple ap- 
plication from either of them. As there have 
been over a hundred thousand judicial sepa- 
rations in France during the last twenty years 
it is obvious that the number of parties qual- 
ified for divorce must be very large, but we 
presume that these cases will be disposed of 
with9at much delay .or difficulty. 

The law itself differs essentiidly from that 
which prevails in England. It goes even 
further than our own law, and makes it 
easier to obtain a divorce in France than it 
is to obtain a judicial separation in this Pro- 
vince. One of the leading features is that 
the infidelity of the husband is put on the 
same fooling as the misbehaviour of the wife. 
Further, if a husband or wife is sentenced to 
a peine infamarUe, e» g,, penal servitude or 
transportation,the consort has simply to prove 
the conviction in order to obtain a divorce. 
Besides the ordinary cases of cruelty, habit- 
ual drunkenness is now a ground of divorce. 
So, too, a wife has her remedy where her 
husband has been guilty of disgraceful con- 
duct, such as cheating at cards, or the more 
vulgar offence of theft But, as we have re- 
marked, the law goes even further, and enacts 
that the fiftct of a husband or wife '* habitu- 
ally insulting the relatives of the other" is 
sufficient to support the claim of the aggriev- 
ed consort to a divorce. This clause, it is 
said, has been styled by the Parisians a law 
" for the protection of mothers-in-law," and 
it certainly makes that dreaded relative 
omnipotent to disturb and separate couples 
at her pleasure. 



The procedure is to be that which has been 
followed hitherto in applications for judicial 
separation. No special court is created, but 
the cases are to l)e tried in the ordinary civil 
courts by three judges without a jury. Pro- 
vision is made for an attempt at reconcilia- 
tion. After a petition has been filed, the par- 
ties will be summoned before the presiding 
judge, who will endeavour to settle the con- 
jugal difficulty, if the case admits of it, and 
he may even adjourn the hearing for a 
twelve month where it seems desirable. The 
provisions of the Act are in some respects so 
novel and extraordinary that it cannot fail 
to have an important influence upon society. 



A QUESTION OF COSTS. 
A case of Ginger v. Beaie is reported in the 
Times (London) of Aug. 12, which exceeds 
almost any thing we have heard in connec- 
tion with fights for costs- Judgment was 
obtained against three parties on a bill of 
exchanga Theplaintiffmadea claim against 
Beale, one of them, for £6 10s. for costs, and 
the amount was disputed. The matter was 
carried in succession to the Master, then to a 
Judge in Chambers, then to another Judge in 
Chambers, and finally the Taxing Master 
struck off 5s. 8d. Mr. Beale's counsel then 
applied in the Queen's Bench Division for 
his costs, as he had succeeded on taxation. 
Questions of costs are proverbially perplex- 
ing, but the following extract fix)m the report 
shows the spirit in which the English Court 
dealt with the difficulty :— 

Lord Golxridgb.— Suooeeded after four i4>pea]s in 
striking off 5s. 8d.— something more than a shilling by 
each proceeding 1 Well, if there is an Act of Parlia- 
ment which says that you most have your costs, why, 
then you shall hare them, not otherwise. 

Mb. Jubtiob Fiklo.— I offered to settle it at the time, 
and could have done so in two minutds. But your 
client insisted on taxation. I thought I had disposed 
of the case. 

Mr. Pitt-Lewis appeared for the plaintiff, but 

The GouBT, without hearing him, dismissed the ap- 
plication, and made the applicant pay all the costs. 



COUNTY COURT JUDGES. 
It appears that the rank and precedence of 
Judges of County Courts in England and 
Wales have not been declared or defined by 
due authority. To supply the omission a 
warrant has been issued, which appears in 
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the London Gazette of the 8th instant, in 
which the rank of these functionaries is de- 
fined as follows :— " Know ye, therefore, that 
in the exercise of Our Royal Prerogative, We 
do hereby declare Our Royal will and plea- 
sure that in all times hereafter the Judges 
of Count}' Courts in England and Wales 
shall be called, known, and addressed by Hxq 
style and title of ' His Honour ' prefixed to 
the word * Judge' before their respective 
names, and shall have Rank and Precedence 
next idfter Knights Bachelors/' 



EXHIBITION OF PORTRAIT. 

In the case of Dumas v. Jacguet the First 
Chamber of the Civil Tribunal of Paris, by 
a judgment delivered June 21, enjoined the 
public exhibition of a picture in which the 
artist had represented Alexandre Dumas, the 
novelist, as a " Marchand Juif." The follow- 
ing is the judgment as published in the Law 
Journal (London): — 

" Seeing that it is not denied, and that it 
follows otherwise from the documents in the 
cause, that Jacquet yielded to a feeUng of 
personal resentment when, in February, 1882, 
he sent to the exhibition of Water Colour 
Painters, and publicly exhibited in the 
galleries of Georges Petit, under the title 
* Marchand Juif,' a picture which represented 
Alexandre Dumas habited in a caftan and 
keeping a bazaar; that Alexandre Dumas 
would have been entitled to bring an action 
even had the defendant reproduced his feat- 
ures without any malicious intention and 
simply because his authority had not been 
obtained; that still more his claim is well 
founded when the artist has manifestly given 
way to a feeling of disparagement with the 
object of attacking his reputation ; 

"Seeing that in these circumstances Jacquet 
ought to be forbidden to exhibit publicly the 
picture in question in any manner whatever ; 

" That this injunction is sufficient, so far, 
to preserve the rights of the plaintiff" without 
ordering at the present moment, as Alexandre 
Dumas claims, the destruction of the picture, 
in case the injunction should be disregarded, 
or granting the other prayers and conclusions 
of the claim ; 

"The tribunal forbids Jacquet and his 
agents to send for pubhc exhibition the 



* Marchand Joif ' in any manner whatever, 
and to allow it to appear at a sale or public 
exhibition under any title whatever, resenr- 
in^r to Alexandre Dumas his rights and 
remedies in case the injunction is contra- 
vened. It declares, besides, that the plaintiilia 
not well sustained in the rest of his praver 
requiring in particular the insertion of the 
judgment in twenty newspapers." 

The same Court some time ago gave judg- 
ment in Ducerdy v. ZoUif enjoining a novelist 
from giving to a character in a novel the 
name of a real person. 

NOTES OF CASES. 



COURT OF QUEEN'S BENCa 

Montreal, May 27, 1884. 
Before Dorion, C J., Moks, Bamsay, Cbo^ 

Baby, J J. 
BoissBAU et al. (deffcs. below), Appellants, 
and Thibaudbau et aL (plfis. below), Re- 
spondents. 
Payments made in fraud of creditors-^ C 

1036 — Knoicledge of insolvency. 
A creditor who alleges that Ids debtor vMe ia- 
solvent lias made payments to anothir 
creditor knowing his insolvency, has a right 
under C. C. 1036, to sue the latter in hii 
ownnam^f and to ask thaJt such sum*k 
paid into Court for the benefit of the 
creditors according to their retpecHve rights 
Tfhe relation of the parties and other facts esta- 
blished in the present case, proved the ere- 
ditor^s knowledge of the debtor's insolvency. 

The respondents who were creditors to an 
amount exceeding $4,000 of an insolvent 
firm of Chaput& Mass^ complained that 
Boisseau]& Fr^re (the appellants) had rer 
oeived from Chaput & Masse a sum of $3,824 
while the latter were insolvent, and the object 
of the action was to have Boisseaa & FrerD 
ordered to pay this money into court for 
the b^iefit of Chaput & Mass^'s creditors 
generally. 

The appellants demurred to the action, on 
the ground that the respondents were not 
entitled to come into court individually and 
(without alleging any transfer to themselres 
of the rights of the other creditors, or any 
authorization by the creditors) claim to have 
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the payments set aside, and the money 
brought into court for the benefit of the cre- 
ditors generally. The appellants also pleaded 
to the merits that they had no opportunity 
of knowing, and did not in fact know that 
Chapat & Mass^ were insolvent before the 
ilate of their assignment ; that at the^ very 
time referred to (February, May and June/ 
1882), the appellants Boisseau & Fr^re them- 
selves made considerable advances to Chaput 
A Mass^ in the belief that they would be 
able to meet their engagements. 

The court below (Mathieu, J., in the Supe- 
rior Cburt, Montreal), maintained the action 
in part Tlie facts, as they appeared to the 
court, were that in the beginning of 1881, the 
defendants Boisseau & Fr^re, wishing to 
encourage Chaput and their relative Mass4, 
advised them to form a partnership and 
commence business in Montreal. The partner- 
ship was formed, and by clause 7 of the deed 
it was stipulated that the books of Chaput & 
Mass^ should be regularly kept, and that 
Boisseau & Fr^re should have access to all 
the accounts and transactions. Tlie book- 
keeper of Chaput & Mass^, one Noel, was 
also book-keeper to Boisseau & Fr6ra From 
April, 1881, up to 28th December, 1881, Chaput 
& Mass^ bought goods from Boisseau & Frdre 
to a considerable amount They also bought 
?oods from J. G. Mackenzie & Ca, from 
March, 1881, to November, 1881, Boisseau & 
Fr^re becoming responsible to the extent of 
about $i;200. In January, 1882, Chaput & 
Mass^ made an inventory of their aflOairs by 
which they showed assets $15,386.90 and 
liabilities $16,489.68, leaving a deficiency of 
$1,102.78, or rather of $1,600, as certain items 
of assets had been counted twice over. The 
court was of opinion from the relations be- 
tween the parties that Boisseau & FrSre 
most have known of the insolvency of 
Chaput & Mass^ in May, June and July, 
1882. By article 1036 of the code, every pay- 
ment by an insolvent debtor to a creditor 
knowing his insolvency, is deemed to be 
made with intent to defraud, and the creditor 
may be compelled to restore the amount re- 
coived, for the benefit of the creditors accord- 
ing to their respective rights. As it was 
imjved that Chaput & Mass^ were insolvent 
when the payments were made, and as Bois- i 



seau & Frfire were aware of the insolvency, 
the article applied, and the action was main- 
tained to the extent of $1,490. The pay- 
ments made to J. 6. Mackenzie & Co., to pay 
liabilities for which Boisseau <& Frdre were 
endorsers were not shown to have been re- 
quested by Boisseau & Fr^re, and the action 
was dismissed as to this part The appeal 
was by the defendants from this judgment 

It was contended on the part of the appel- 
lant that Article 1036 above cited applies 
only where the insolvency is open and noto- 
rious. The article says the creditor may be 
compelled to restore the amount This indi- 
cated that the legislature did not intend to 
make an absolute rule, but on the contrary 
wished to give the court the power of appre- 
ciating the circumstances and ordering the 
money to be restored only where fraud 
is apparent or at least strongly presumed. 
On the evidence, which is voluminous, it 
was submitted that fraud was not established. 
The stipulation that Boisseau & FrSre should 
have access to the books of Chaput & Mass^ 
had in view the case of dif&culties arising 
between the partners, and as a fact Boisseau 
& Fr^re were not aware of the transactions 
of the other firm. 

It was argued by the respondents that the 
insolvency of Chaput & Mass^and the know- 
ledge of that fact by the appellants were 
clearly established; that article 1036 applied| 
and that the judgment was, therefore, correct. 

Ramsay, J. This is an action brought 
against the members of the insolvent firm of 
Chaput & Mass^ and the members of the 
firm of Boisseau &Fr6re, creditors of Chaput 
& Mass^, to set aside certain payments of 
the firm of Chaput & Mass6 to Boisseau & 
Fr^re as being made in fraud of the creditors 
of Chaput & Mflss^, and to compel Boisseau & 
FrSre to pay into court the sums so received 
by them, and for other purposes. The judg- 
ment ordered Boisseau & Fr^re to pay back 
$1,490 to be distributed according to the 
rights of the creditors of the insolvent firm, 
Boisseau & Frdro appealed, and contend that 
there is no such action known to the law, 
and that the respondents can only sot up 
the extent of their interest and have the 
payments set aside in so far as it afiects 
them. 
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It would be imposaible to preBume that in 
a fystem of law based on equity like ours, 
there should be any express rule taking 
away the right to such an action as this. 
What the respondents ask is the exercise of 
their own right, and to say that they should 
ask to be paid by privilege is to contend that 
they should ask more than they are entitled 
to, at aU events since the repeal of the in- 
solvent act Of course they might be dis- 
interested, and their action be thus defeated. 

The only question, then, is one of evidence. 
Is it proved that at the time of the payments 
referred to Chaput & Mass^ were insolvent? 
If so, did Boisseau & Frfire know it ? 

As to the first question, there is no doubt 
that they were insolvent from the time of 
the inventory at the beginning of 1882. As to 
the knowledge of Boisseau & Fr^re it seems 
to be established in the only way in which it 
is usual to prove a guilty knowledge. It is 
proved by inductions or deductions of dif- 
ferent degrees, and when sufficiently strong 
to remove all reasonable doubt it forms com- 
plete proo£ Now here we have the relation 
of the parties,— the agreement that Boisseau 
& Frdre should supply them, that Boisseau 
& Frdre should have access to their books, 
that they took the means to exercise this 
power, that when events showed that Cliaput 
& Mass4 were insolvent the supplies ceased 
and the payments increased solely to the dis- 
charge of Boisseau & Fri^re. There is not an 
attempt to answer this. 

The judgment is, therefore, confirmed. 
Judgment confirmed. 

R,4Ss L. Laflamme, for the Appellants. 

Merder, BeausoleU iSs Martineau for the 
Bespondents. 

COURT OF QUEEN'S BENCH. 

Montreal, May 27, 1884. 
Before Dosion, C J., Ramsay, Tebsibr, Cross, 

Baby, JJ. 
RwsoNNAULT (plff. bolow). Appellant, and 

Hubert et al. (defts. below), Bespondents. 

Action en rHntigrande — Proof of possession. 

The appellant brought an action en riinti- 

grande in the court below, complaining that 

the respondents (defendants) had taken pos- 



session of a certain immoveable belonging to 
him, and the appellant asked to be main- 
tained in possession of the immoveable, and 
that the respondents be compelled to pay 
him $400 damages. 

The defence was to the effect that David 
Hebert's wife, with the heirs of her brother 
Joseph Girardin, owned a strip of the im- 
moveable in question, 24 feet ¥ride,and 
always had the use of it as a passage across 
the appellant's land. 

The court below dismissed the action. 

Doriok, C. J. The acUon is en rHntigrandt, 
This is an action which the party has when 
he has been dispossessed. But in this case 
in the first place the appellant has not been 
dispossessed, and in the next place the oti- 
denoe is contradictory. The dispute is as to 
a piece of land which was formerly a road. 
There was a ferry there, and the road led to 
it Upon the oonfiict of evidence we are not 
disposed to reverse. 

Raicsay, J. This is an action de rHnUgr&niU: 
brought by the owner of a lot of land <m the 
bank of the river Richelieu, complaining of 
the invasion of his possession of another 
piece of land forming part of an old road 
leading from the front road to the river, and 
being the continuation of a road called the 
" Grande Ligne." 

The two respondents severed unnecessarily 
in their defence, which amounts to tliis: 
that David Hebert's wife is the owner of this 
piece of road, and that the plaintiff is not 
only not the proprietor of it, but that his title 
excludes the bit of land in question, and that 
appellant had never any exclusive possession 
of the road. 

The judgment of the court below seems to 
have turned on this, that neither of the 
parties had estabhshed a sufficient possession 
animo domtnt, and sent them to discuss the 
difference between them aupitiloire. The ap- 
pellant feels aggrieved by this judgment and 
contends that in all cases the court must de- 
cide between two parties whose possession is 
the better. The authority dted by appellant 
does not say that ; but " que deux possessions 
^gales et de mSme nature ne peuvent con- 
courirsur le mSme objet, Tune repooasant 
n^cessairement I'autre, que la possession est 
exclusive/' etc. This is obvious ; but it is not 
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leBs dear that of two parties it may be that 
neither has pofisession. 

It is evident by his own testimony that 
Dayid Hebert has no possession. He did not 
pat up the fence, and he did not know who 
pat it ap, and the fitful and occasional use 
of this lane to the river is no indication of a 
possefision ammo domim. 

The next question is — has the appellant 
sach a possession? I think not, his posses- 
sion was neither continuous nor even appa- 
rent. I am to confirm. 

Judgment confirmed. 

£. Z, Paradis for Appellant 

& Pagnudo^ Q, C, counsel 

Beiqae 6: McQcvn for Bespondent 

COURT OF REVIEW. 
MoNTRBAL, November 30, 1883. 
Befare Sioottb, Torrancb, Rainvillb, JJ. 

TUBOOTTB V. BrISSETTB dit COUBCHENA. 

Malicious prosecution. 

The insciiption was from a judgment of 
the Superior Court, district of Richelieu (GiU, 
J.), July 7, 1883. 

ToBiiAKCB, J. The demand here was for 
damages for a malicious criminal prosecu- 
tiou. 

The plaintiff was defendant in a case in 
which the Sheriff had seized land which he 
had been unable to sell for want of bidders. 
Some months afterwards the defendant 
bought a small quantity of wood off this land 
from Turcotte for the price of $3. He cut the 
wood and was then threatened with proceed- 
ings for contempt in the case in which Tur^ 
cotte was defendant, at the suit of the plain- 
tifil Alarmed^ he and his brother, similarly 
situated and threatened, paid the lawyer of 
the plaintiff in the other suit $25 each. They 
then turned round upon Turcotte and threats 
ened him with criminal proceedings on the 
charge that the sum of ^, paid by them to 
Turcotte, had been obtained from them by 
false pretences. They endeavored to obtain 
a cow and horse from his father in settle- 
ment, and, fiuling, lodged an information 
which led to an indictment and trial before 
a petit jury in the Court of Queen's Bench. 

The Court below has found that plaintiff 
had ground for claiming damages, and gave 



him $75 and full costs. It found that the 
prosecution was malicious and without pro- 
bable cause. I think so, too. It was a mali- 
cious and spiteful abuse of the process of the 
Criminal Court, in order to extort money. 
Judgment confirmed. 

A, Osrmain for plaintiff. 

E, U, Pichi fordrfendant. 



COTJR STJPiRIEURR 

Moj^trAal, 4 octobre 1877. 
Coram Tobrangb, J. 
JoNBB V. Albbrt, et BsBTRAND, opposauto. 

Saisie-gagerie — InsaisissabiliU^Sous-^HnL 
Jugi — Qfte mime lorsque le bail principal con^ , 
tient une prohibition de souS'louer, un souS" 
locataire peut former opposition d la saisie 
par le propriitaire de ses mcMes qui sont 
dSdaris insaisissables par VarOde 556 du 

a R a 

Le demandeur on cette cause avait lou^ 
une maison ft un nomm6 Albert et ce dernier, 
quoique la chose lui fut prohib^ par son 
bail, avait sous-lou^ une partie de cette mai- 
son ft Popposanta Sur une saisie-gagerie 
prise par Jones, tons les meubles do Toppo- 
sante furent saisie comme gamissant les pre- 
misses. Mais, cette demi^re fit une opposi- 
tion r^clamant les meubles d^lar^ non 
saisissables par Particle 556 C P. C 

Sur contestation de Topposition, 

La CouH a maintenu les pretentions do 
Topposante , et main-lev^e fut accord^e de la 
saisie quant aux dits effets insaisissables. Le 
surplus de Topposition fut renvoy^e, chaque 
partie payant ses frais. 

Doherty dc Doherty pour lo demandeur. 

T, & C, C, de Lorimier pour Popposante. 

(j. J. B.) 

COTJR SUP^RIEURR 
Montreal, 29 novombre 1877. 
Coram Johnson, J. 

GlSOUX V. NORMANDIN. 

DScharge—Interprilation^Ambigwti. 
Per Curiam. L'acUon du demandeur est 
bas6e Buf un acte d'obligation du 18 avril 
1874, consenti par le d^endeur en sa favour. 
Le demandeur domande maintenant le paie- 
ment de la balance due en vertu do oet acte, 
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savoir : $148.63 avec int^r^t et frais. Le d^ 
fendeur plaide paiement La r^ponse au 
plaidoyer reconnait (comme fait aussi la de- 
claration) le paiement de $261.37 par les 
mains d'OlivierBerthelance. I^e demandeur 
produit une quittance du 16 avril 1873 par 
les ex^cuteurs de Berthelet, qui montre qu'ils 
payfirent Giroux $40 " pour obtenir sa d6- 
" charge du dit Normandin." Giroux ac- 
cepta ce paiement pour ce but II donna 
oette quittance aux ex^cuteurs dans ce but 
Mais on lui demande quel but? Pour ob- 
tenir sa d^harge du dit Normandin ; oeci 
est ambigu, et peut vouloir dire que Giroux 
etait le d^biteur int^ress^ & obtenir la d^- 
charge de Normandin ; mais ces mots inter- 
pret^ dans la supposition que cette somme 
etait la balance due sur la dette principale, 
ferment une expression inexacte, mais non 
inintelligible ; car il n'y a rien pour faire 
supposer que Giroux fiit le d^biteur de Nor- 
mandin, et il est certain au coutraire, que 
Normandin etait le d^biteur de Giroux. Con- 
s^quemment un paiement fait par Norman- 
din 6quivaut en droit 4 un paiement fait par 
lui-mdme, et la d^chargo de Giroux est suf- 
fisante. II ett 6i^ plus exact, sans doute, de 
dire " pour obtenir sa d6charge en vers Nor- 
mandin." Le plaidoyer de paiement est done 
prouv6, et Taction d6bout6e avec frais. 

Duhamel & Cie. pour le demandeur. 

DeBellefeuUle <Sc Turgeon pour le ddfendeur. 
(j. J. B.) 

COUR DE CIRCUIT. 

MontrAal, 6 mai 1876. 
Coram Johnson, J. 

MaBOIS Y. DaHB DfiSLAURIBRS. 

RenoTiciation d insatMsahiiiti — Bail-^HligaliU, 

Jugi—Que la clause inshie dans un bail par 

laquelle le looataire renonce au htn^fice que 

la loi lux garantU de Vinsaisissahiliti de ses 

meubleSf en faveur de son locateur est UUgale, 

Le 9 mars 1876, le demandeur fit ^maner 

une saisie-gagerie et fit saisir tous les biena 

de la d^enderesse, m^meoeux d^clar^ insai- 

sissables par la loi, sur le principe que par le 

bail pass<3 entre les parties, la d^fenderesse 

s'^tait d6partie do Texemption de saisie que 

lui acconlait la loi sur certains de ses meu- 

bles. 



La d^enderesse plaida que cette renondft- 
tion ^tait ill^gale et immorale ; qu'elle av&it 
^t^ forc6e d'y consentir, ne pouvant troaver 
k cette ^poque d'autre logis ; qu'elle exposait 
la d^fenderesse et sa famille & raster expoe^ 
aux rigueurs des saisons sans les choses ne- 
cessaires k la via 

La CouR maintint les pretentions de la d^ 
fenderesse, aliquant qu'il n'y avait rien d'o- 
dieux comme d'enlever & un panvro malbeo- 
reux pendant nos rigourenx hiveis, le aenl 
lit ot. repose sa famille et seul poele qui rh 
chaufife sa maison. 

TIiSo, Bertrand pour le demandeur. 

Chs. ThibauU pour la d6fenderessa 
(j. J. a) 

INDIANA SUPREME COURT. 

December, 18S3. 

POICBROY V. ^TATBL 

Indecent assault t^xm patient by physiaan— 

Competency of testimony of prosecutrix. 
The accused, a physician, while examu^iing ike 
person of a female patient believed to he 
suffering from a disease of the uwnb, had 
carnal connection with her. There wu no 
evidence of consent tq>on her part obtatmd 
by fraud or otherwise. Held, that the oo 
cused 'loas guUty of rape. 
At the trial the female assaulted, though of weak 
mind, and an epHeptic, was permitted to 
testify for the state. Held, no error. 
HowK, J. The appellant, Pomeroy, w«s 
indicted for rape. The indictment chaiged 
"that Mark Pomeroy, on the 8th day of Oc- 
tober, 1881, at and in the coantty of Gibson, 
and State of Indiana, did then and there 
unlawfully, feloniously and violently make 
an aasault in and upon one Rebecca R Bea- 
vis, a woman then and there being, and did 
then and there unlawfully, feloniously, vio- 
lently, forcibly and against her will, ravish 
and carnally know her, the said Rebecca R. 
Reavis, contrary to the form of the statute, 
&c. 

A verdict was returned finding him gnihy 
as charged. His motion for a new trial hav- 
ing lx3on overruled, and his exception saved 
to such ruling, the Court ordered judgmwit 
against him in accordance with the verdict 
In this Court, the onl^ error assigned by 
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the i4>pe1]a]it is the overruling of his motion 
for a new trial. In this motion the following 
caoses were assigned by appellant for such 
new trial: " (1) The verdict is contrary to 
law. (2) Verdict contrary to evidence. (3) 
Vopdict contrary to law and evidence. (4) 
Error of law occurring at the trial of the 
cause, in this, to wit, the Court permitted 
Bebecca R. Beavis to be examined as a wit- 
ness on behalf of the State, she being incom- 
petent to testify, for want of mental capacity ; 
and to the allowing her to testify the defen- 
dant objected, but the Court overruled the 
objection. 

The record of the cause discloses the fol- 
lowing fiacts: In October, 1881, James Reavis 
and his wife Margaret, were living on a farm 
in the eastern part of Gibson county, in this 
State. Their daughter, Rebecca, was then 
22 yeans of age, large and stout, " but had 
been affected with epileptic fits since she 
was a year old, which came oftener and 
harder the older she got'' The natural tend- 
ency and effect of these oft-repeated fits of 
epilepsy were to produce what the appellant 
himself calls in his motion for a new trial, 
her " want of mental capacity and imbeci- 
lity." 

On the 8th of October, 1881, in the after^ 
noon, the appellant Pomeroy, in company 
with one Patterson, went to the farm houne 
of Reavis. Pomeroy was an itinerant doc- 
tor, " travelling from place to place," and 
was an utter stranger to the Reavis family. 
In a private interview with the parents Po- 
meroy said to th^hi : " I am a physician, 
and have heard about the affliction of your 
daughter. I have bought property at Oak- 
land city, and I am going to build a hospital 
on it to treat cases like hers, and have al- 
ready secured one young lady to treat, and 
have called to see about treating your daugh- 
ter.'* Rebecca's parents answered that she 
had been under the treatment of a good many 
doctois, none of whom had done her any 
good. To tliis Pomeroy replied : " Yes, but the 
physician is now come who will revive your 
drooping spirits and cure your daughter." 
He then asked to see Rebecca, and said in 
the presence of her mother he would have to 
examine her, and put his hand up under 
her clothes for that purpose. She objected 



to such an examination, but her mother told 
her that she must let him examine her. 
After the examination Pomeroy declared 
that Rebecca " had a terrible womb diseato, 
and was losing her mind." Her parents 
then employed him to cure her, and he and 
his driver stayed all night at Refivis' house. 
The next morning Pomeroy took Rebecca 
into a private room, and, while pretending 
to make a further examination of her person, 
succeeded in having sexual intercourse with 
her. She made no outcry at the time, but 
after Pomeroy had gone, her mother found 
her crying, and she then complained to her 
mother that he '' had committed an outrage 
upon her." Shortly afterwards Pomeroy was 
arrested upon the charge for which he was 
indicted, tried and convicted in this case. 

The bill of exceptions appearing in the 
record fails to show that appellant objected 
or excepted, on any ground, to the compe- 
tency of Rebecca, a witness for the State. 
Therefore the only question presented is 
this : is the verdict of the jury sustained by 
sufficient legal eridenoe ? 

The offence of which the appellant was 
convicted is defined by Sect 1917, Rev. Stat 
1881 : '^ Whoever unlawfully has carnal know- 
ledge of a woman, forcibly, against her will 
* * * is guilty of rape," &c. On behalf of the 
appellant, it it earnestly insisted that the 
evidence wholly fails to show that he had 
carnal knowlecj^e of Rebecca Reavis ''for^ 
cibly, against her wilL" Whether the car- 
nal knowledge was had forcibly, against her 
will, or not, would seem to be a question of 
fact for the jury, rather than of law. We 
are of opinion, however, that the jury were 
justified by the evidence in finding, as they 
must have done, under the instructions of 
the Court, that the carnal knowledge was 
had forcibly and against the will of Uie pro- 
secuting witness. The evidence wholly fails 
to show that Rebecca ever consented to, or 
ever had knowledge of, the act of sexual 
intercourse, until after it was fully accom- 
plished. In such a case, the force required 
by the Statute is in the wrongful act. Thus 
in 2 Bishop Crim. Law (7th Ed.) } 1120, it is 
said : ** Whenever there is a carnal connec- 
tion and no consent in fact, fraudulently 
obtained or otherwise, there is evidently in 
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the wrongfal act itself, all the force which 
the law demands as an element of the crime." 
The evidence tends to show that the appel- 
lant, as a physician, informed Rebecca and 
her mother that the former was suffering 
from a terrible womb disease, and was losing 
her mind. If the jury believed, as they 
might well have done under the evidence, 
that the appellant, as a physician, obtoined 
possession and control of Rebecca's person, 
under her mother's command, for the pur- 
pose of making a further examination of her 
alleged disease of the womb, and not for the 
purpose of sexual intercourse, and that she 
never, in fact, gave her consent, through 
fraud or otherwise, to the sexual connection, 
then, it seems to us, that the case in hand 
falls fairly within the doctrine declared in 
Queen v. Flaiery, 2 Q. B. D. 410, decided in 
1877, and that the appellant was lawfully 
convicted of the crime of rape. In the case 
cited, as in this, the defendant professed to 
give medicaliand surgical advice for money. 
The prosecutrix, a girl of nineteen, like the 
prosecutrix in this case, was * subject to fits,' 
and she and her mother consulted the de- 
fendant in regard to.her case, and iiiformed 
him of her condition. The defendant, as in 
this case, made an examination of the person 
of the prosecutrix, and advised that a sur^ 
gical operation be performed, and under the 
pretence of performing it, had carnal con- 
nection with her. It was held by the court 
that the prisoner was guilty of rape. Kelly, 
C. B., said : *' It is plain that the girl only 
submitted to the defendant's touching her 
person, in consequence of the fraud and false 
pretences of the prisoner, and that the only 
thing that she consented to was the per^ 
formance of the surgical operation. Up to 
the time when she and the prisoner went 
into the room alone, it is clearly found on 
the case that the only thing contemplated 
either by the girl or her mother, was the 
operation which had been advised ; sexual 
connection was never thought of by either 
of them. And after she was in the room 
alone with the prisoner, what the case ex- 
pressly states is that the girl made but feeble 
resistance, believing that she was being 
treated medically, and that what was taking 
place was a surgical operation. In other 



words, she submitted to a surgical operation 
and nothing elsa It is said, however, that 
having regard to the age of the prosecatiix, 
she must have known the nature (Asexual 
connection. I know of no ground in law ftyt 
such a proposition. And, even if she had 
such knowledge, she might suppose that 
penetration was being efiected with the hand 
or with an instrument The caseifijtherafoie^ 
not within the authority of those cases which 
have been decided, decisions which I regret, 
that, where a man by fraud induces a woman 
to submit to sexual connection, it is not rape." 
In the same casOf Mellor, J., also said : " It 
is said that submission is equivalent to con- 
sent, and that here there was submission. 
But submission to what? Not to carnal con- 
nection. The case is exactly within the words 
of Wilde, a J., in Eeg, v. Owf, 1 Den. G C, 
at p. 582 : ' She consented to one thing, he 
did another materially different, on which 
she had been prevented by his fraud, from 
exercising her judgment' " 

Jn People y, Oro8iweU,lS Mich. 427, after 
citing some decisions both in England and 
in this country, to the effect that if the 
woman's consent is obtained by fraud the 
crime of rape is not committed, Cooley, J., 
said : " But there are some cases in this 
country to the contrary, and they seem to us 
to stand upon much the better reason, and 
to be more in accordance with the general 
rules of criminal law. People v. Medoa^, 1 
Whart C. G 378, and note 381, 5tote v. Shep- 
herdy 7 Gonn. 54. And in England where 
a medical practitioner had knowledge of 
the person of a weak-minded patient on 
pretence of medical treatment the offence 
was held to be rape. Heg, v. StanUm, 1 G & 
K 415. The outrage upon the woman, and 
the injury to society, is mst as great in thet« 
cases as u actual force nad been employed ; 
and we have been unable to satisfy ouraelves 
that the act can be said to be any less against 
the will of the woman, when her consent is 
obtained by fraud, than when it is extorted 
by threats or force*" 

In the case at bar we are of opinion that 
the verdict of the jury was fully sustained 
by the evidence appearing in the record, and 
that it was not contrary to, but in strict 
accordance with the law applicable to audi 
evidence. The Gourt committed no error, 
therefore, in overruling appellant's motion 
for a new trial. 

Judgment a£Srmed. 
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THE BOUNDARY CASE. 

The fi^wing is the text of the decision in 

this matter : — 

At tlM Ooait at Osborne House, Isle of Wiffht, the 
Uthdayof AiigDSt,1884. 

Pbhbmt: Thb Qusbn's Most Excillbnt 
Majebiy, His Royal Hiohkbbs thb 

PBDTCa or WALBSy LOBD P&BBIDBNT, LoRD 

SmwABsy, Eabl Granvillb, EAitL of 
NoBTHBBooK, SiR T. Ebskikb Mat, Sir A. 
GoopiBKBy. 

Whereas thexe was this day read at the 
Board a Report from the Judicial Committee 
of the Privy Coandl dated the 22nd of July 
last past in the words following, viz. : 

YoiuJiajesty having been pleased by your 
Order in Goundl of the 26th June, 1884, to 
refer unto this Committee the humble Peti- 
tion of Oliver Mowat, Your Majesty's Attor^ 
ney-General for the Province of Ontario as re- 
pnaenting that Province and Jas. Andrews 
Miller, Your Majesty's Attorney-General 
for the Province of Manitoba as representing 
that Province in the matter of the boundary 
between the Provinces of Ontario and Mani- 
toba in the Dominion of Canada, between 
the Province of Ontario of the one part and 
the Province of Manitoba of the other part, 
setting forth that a question has arisen and 
is in dispute between the Provinces of Ontario 
and Manitoba respecting the western boun- 
dary of ihe Province of Ontario, and it has 
been agreed between those Provinces to sub- 
mit snch question to Your Majesty in Council 
for determination : the following Special Case 
has accordingly been agreed upon between 
the petitionerB as representing the two Pro- 
vinces aforesaid : — 

'« Special Case. 

** ' The Province of Ontario claims that the 
western boundary of that Province is either 
(1) the meridian of the most north-westerly 
angle of the Lake of the Woods, as described 
in a certain* Award made on the 3rd August, 
1878, by the Hon. Chief Justice Harrison, Sir 
Edward Thornton and Sir Francis Hincks, 
or (2) ifl a line west of that point 



" ' The Province of Manitoba claims that 
the boundary between that Province and the 
Province of Ontario is (1) the meridian of 
the confluence of the Ohio and Mississippi 
Rivers, or (2) is that portion of the height of 
land dividing the waters which flow into 
Hudson's Bay from those which empty into 
the valley of the Great Lakes, and lymg to 
the west of the said meridian line. 

"' It has been agreed to refer the matter to 
the Judicial Committee of Her Majesty's 
Privy Council, and an appendix has been • 
prepared containing the materials agreed to 
be submitted with this Case for thea4judica- 
tion of the dispute ; each and every of the 
particulars in the said appendix is submitted 
qfuantum valeal, and not otherwise. 

" ' In addition to the particulars set forth 
in the appendix, any historical or other 
matter may be adduced, which, in the 
opinion of either party, may be of importance 
to the contention of such party, and (subject 
to any rule or direction of the Judicial Com- 
mittee in that behalf), such additional matter 
is to be printed as a separate Appendix by 
the party adducing the same and copies aie 
to be fhmished at least 10 days before the 
argument. 

'' ' The book known as the Book of Arbitrap 
tion Documents, may be referred to in the 
argument for the purpose of showing in part 
what materials were before the Arbitrators. 

'' ' It is agreed that in the discussion before 
the Judicial Committee of the Privy Council 
reference may be made to any evidence of 
which judicial notice may betaken,^or which 
(having regard to the nature of the case and 
the parties to it) the Privy Council may 
think material and proper to be considered, 
whether the same is or is not contained in 
the printed papers. 

'< ' The questions submitted to the Privy 
Council are the following :— 

" * (1) Whether the Award is or is not, 
under all the circumstances binding ? 

" *(2) In case the Award is heki not to 
settle the boundary in question, then what, 
on the evidence, is the true boundary between 
the said Provinces ? 

" ' Whether, in case legislation is needed to 
make the decision on this case binding or 
effectual, Acts passed by the Parliament of 
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Canada and the Provincial Legislatares of 
Ontario and Manitoba, in connection with 
the Imperial Act 34 & 35 Vict, cap. 28, or 
otherwise, will be sufficient, or whether a 
new Imperial Act for the purpose will be 
necessary. 

"'O.MOWAT, 

Atty.-Gen*L of Ontaria 
" ' James A. Miller, 

Atty.-Gen'L of Manitoba.' 

" And humbly praying that Your Majesty 
in Council will be pleased to take the said 
Special Case into consideration, and that the 
said Special Case may be referred by Your 
Majesty to the Lords of the Judicial Com- 
mittee of the Privy Council to report thereon 
to Your Majesty at the Board, and that such 
order may be made thereupon as to Your 
Majesty shall seem meet. The Lords of the 
Committee in obedience to Your Majesty's 
said Order of Reference have taken the said 
humble Petition and Special Case into con- 
sideration, and having heard Counsel for the 
Province of Ontario and also for the Province 
of Manitoba, their Lordships do this day 
agree humbly to report to Your Majesty as 
their opinion — 

*' 1. That legislation by the Dominion of 
Canada as well as by the Province of Ontario 
was necessary to give binding effect as against 
the Dominion and the Province to the award 
of the 3rd of August, 1878, and that as no 
such legislation has taken place, the award 
is not binding. 

" 2. That nevertheless, their lordships find 
so much of the boundary lines laid down by 
that award as relate to the territory now in 
dispute between the Province of Ontario and 
the Province of Manitoba to be substantially 
correct, and in accordance with the conclu- 
sions which their lordships have drawn from 
the evidence laid before them. 

" That upon the evidence their lordships 
find the true boundary between the western 
part of the Province of Ontario and the south- 
eastern part of the Province of Manitoba to 
be so much of a line drawn to the Lake of 
the Woods, through the waters eastward of 
that lake and west of Long Lake which divide 
British North America from the territory of 
the United States, and thence through the 
Lake of the Woods to the most northwestern 
point of that lake as runs northward from 



the United States boundary, and from tbe 
most northwestern point of the Lake of the 
Woods a line drawn due north until it strikes 
the middle line of the course of the river dis- 
charging the waters of the lake called Lac 
Seul or the Lonely Lake, whether above or 
below its confluence with the stream flowing 
from the Lake of the Woods towards Like 
Winnipeg, and their lordships find tbe tnt 
boundary between the same two provisoes 
to the north of Ontario and to the south of 
Manitoba, proceeding eastward from the 
point at which the below-mentioned line 
strikes the middle line of the oooise of the 
river last aforesaid to be along the middle 
line of the course of the same river (whether 
called by the name of the English Biver or 
as to the part below the confluence by the 
name of the River Winnipeg) up to Lac Sed 
or the Lonely Lake, and thence along Ute 
middle line of Lac Seul or the Lonely *Iake 
to the head of that lake, and thence by a 
straight line to the nearest pmnt of the 
middle line of the waters of Lake St Joseph, 
and thence along that ndddle line until it 
reaches the foot or outlet of that lake, and 
thence along the middle line of the river by 
which the waters of Lake St Joseph discharge 
themselves, until it reaches a line drawn due 
north from the confluence of the Bxven 
Mississippi and Ohio which forms the boon- 
dary eastward of the Province of Manitoba 

" 3. That without expresnng an opinion 
as to the sufficiency or otherwise of oonou^ 
rent legislation of the provinoes of Ontario 
and Manitoba, and of the Dominion of Gun- 
da (if such legislation should take plaoe), 
their lordships think it desirable and most 
expedient that an imperial act of parliament 
should be passed to make this decision bind- 
ing and effectual." 

Hjk Majboty having taken the said report 
into consideration, was pleased by and with 
the advice of her Privy Council to xpptoTB 
thereof and to order as it is hereby oideied 
that the same be punctually observed, 
obeyed and carried into execution. Whereof 
the Governor-General c^ the Dominioa of 
Canada, the LieutenantnGovemor of tbe 
Province of Ontario and the Lieatenant- 
Govemor of the Province of Manitoba, and 
all other persons whom it may conoem, are 
to take notice and govern themselves aooord- 
ingly. G h, ^ — 
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OUR ARCHIVES. 

We are permitted to publish the following 
imporUnt letter which has been addressed 
by Mr. Gironard, Q.a, M.P., to the attorney- 
general of Qaebec :— 

30 AouT, 1884. 

MoxsnuR La psocurbur-oAnAral,— Je viens 
TOQS remercier de la permission qnevous 
m'tves aof»rd^ d'avoir un volnme & la fois 
das archivee de la Juridiction BoyaJe de 
MontiM de 1720 i 1759. Cette p^ode de 
son existenoe oonvre 57 groe volomes, 31 i 
76, CQQtenant 1,000 i 1,200 feuillets chaqiie. 
Lbs archives de 1651 i 1720, oomprenant la 
p^ode de la Justice Seignenriale et yingt- 
qoatre amines de justice Boyale, ferment 30 
vohmies. \ 

VoQS ne pouvez vous former une id4e de 
Fimportance de ces aichiveB au point de vue 
de Thistoire politique et judiciaire de notre 
province.' Vous y trouvez tout le vieux 
moode fran^ais du Canada, ks Merits et 
la signature de presque tons les habitans 
qui ponyaient toire on signer, depuis leplus 
illostre reprfisentant du Roi jusqu'i son plus 
hamble snjet, ks gouvemeurs du Canada, 
les gouyameurs des Trois-Kividies et de 
MoQti^, lee membres du Conseil Sup^rieur, 
f^^e de Quebec, les offiders de I'arm^, 
les intendantB, les lieutenants ciyils et crimi- 
nals, les meBsieurs de St Sulpice, les greffiers, 
notairas et huissiers royaux, les chefe des 
oommunautte religieuses de femmes et 
dlunnmes, les seigneurs, les n^ocians, enfin 
tons lee notables du temps et grande nombre 
de simi^eB colons dont les descendants for- 
ment la population canadienne-frangaise de 
nos jours. 

J'ai regrett^ que cette partie importante de 
nos archives nataonales fiit abandonn4e dans 
nos votktes oil Thumidit^ a d6j& d^truit plu- 
sieuiB nuumscripts et finira par d^truire le 
reste. Vous saves d'aiUeuis ce que valent 
oes vofttee, lorsqu'elles sent chaufRges par un 
grand inoendie. Quand je songe qu'un grand 
nombre dee archives et r^gistres de Quebec 
flont brftl^a et que le m^me accident pent 
arriver aux Tiois-Rividres et i Montreal, je 
ne puis m'expliquer que nous n'ayions encore 
rien fait pour en iaire au moins un d^pouiUe- 
meat intelligent, ce qui pourrait 6tre accom- 
pli en deux ou trois ans par un commissaire 



familier avec Thistoire et les lois du pays, 
assists d'un ou deux copistes habitu^ aux 
Ventures anciennes. 

Nous imprimons cheque ann^, i Ottawa 
et & Quebec, & des frais considerables, tant de 
documents insignifiants, que je m'^tonne que 
nous ayons fait si peu pour sauver nos 
annales historiques. A part la publication en 
1803 des EdiU et Ordannancet, r6-imprim^ 
en 3 volumes avec corrections et additions 
en 1854-55-56, par ordre du Parlement, rien 
ou presque rien n'a 4te fait par TEtat Encore 
cette publication contient des lacunes s^ 
rieuses. Pourneciter qu'un exemple, j'ai 
trouv^ au volume 41 des Archives de la Juri- 
diction de Montreal i la date du 5 mai 1727, 
un r^lement du Conseil SupMeur de 13 
feuillets et en 12 articles, ooncernant la ma- 
nidre de tenir ks r^gistres de T^tat civil, qui 
n'a jamais ^t^ pubh^ Mr. J. F. Berrault, 
protonotaire & Quebec, a public, en 1821 et 
1824, une collection d'arr^ts du Conseil Su- 
p^rieur et de la Pr^vost^ de Quebec. Mais 
ce recueil ne contient pas une seuk d^sion 
des juridictions Royales de MontrM et des 
Trois-Bividres, et pas une decision du ConseU 
ou de la Pr^vost^ de Quebec avant 1727. 

On pent citer plusieurs de oes arrets que 
Ton ne trouve ni dans Perrault ni dans les 
Edits et Ordonnances et qui ne seraient pas 
sans vakur pratique de nos jours. 

Ainsi k 13 d^cembre 1723, le Conseil Sup^ 
rieur annulla un jngement de la Juridiction 
Royale de Montr^l, qui avait condamn^ le 
nomm4 J.-Bte. Girard accuse de rapt d'Ang6> 
lique Caron, '' i dtre incessamment men6 et 
" conduit sur bonne et stlre garde en PEglise 
" de la Paroisse de la Chine pour y estre le 
" mariage d'entre luy et d'Ang^lique Caron, 
'' c^l^br^ en la manidre accoutum^, si eUe 
" et see p^re et mdre veulent y consentir." 
Sur appel au Conseil, il " declare laproc^ure 
" nuUe et ordonne qu'elle sera recommeno^e 
** aux d^pens du juge de la Juridiction Boyale 
'' de Montr^l, par k Sr. Tonnancour, lieu* 
^ tenant-g^n^ral de celle des Trois-Bividres 
'' que le Conseil a commis ft cet effet" (Vol. 
36). Cet arr6t est conforme & Tordonnance 
de 1667, titre ler, artick 3- 

L'on dira peut-^tre que les d^isions de ces 
cours rendues sans Tassistanoe des avocats 
devaient 6tre plus ou moins arbitraires. II 
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ert vrai que ToidrB des avocats n'^tait pas 
reconna dans la Noavelle France, et c'est 
sans doute ce que voulait diie notre regrett6 
et savant conMre, Andrew Bobertson, G.R., 
lorsqn'il disaitdans la pr^aoe do sop Digett 
of Lower Canada ReportSf qn'avaQt la cession 
" attorneys and advocates were unknown in 
" the province." Cest oe que le Conseil 8u- 
p^rieur avait d^lar6 en 1678 dans le proc^ 
verbal de Tordonnance de 1667 ; il alia jus- 
qu'i dire qu'il 6tait " mdme de Tavantage de 
" la colonie de n'en pas recevoir." Le temps 
a veng4 le Barrean de cette injure. La d^i- 
sion du Conseil ne suffit pas pour interdire 
I'entrto du pays aux avocats ; la soci6t6 en 
avait besoin et ils y arrivdrent presqu'aussi 
vite que les colons ; ils trouvdrent accds i 
toutes les oours, les jurisdictions de premiere 
instance oomme ceUes d'appel, sans exoepter 
le Conseil Sup^rieur ; il leur suffisait de pro- 
duire une procuration sp^ciale de la part de 
tours clients, ou, tout simplementy d'etre 
^ porteurs de pidces " ; seutoment lours vaca- 
tions et honoraires n'entraient pas en taxa- 
tion ; ils sefaisaientindemniser detours clients 
uniquement Dds 1686 i I'origine m^me du 
Conseil Bup^rieur, il cbargea *' M. B^^ Hu- 
** bert, practicien/' de remplaoer le lieutenant- 
g6n^ral de la prev6t^ de Quebec, alli6 d'une 
dee parties (Edits et Ord. Vol. 2, page 114). 

En 1701, le Conseil ordonna que la personne 
qui serait appel4e i remplaoer un de ses 
membres r^cus^ ou int6ress4 serait choisie 
** d'entre les practidens '' (Ibid, page 132). En 
1737, to Conseil donna un encouragement 
particulier i la profession des practictons 
(c'^tait le nom qu'on donnait alors aux avo> 
cats) enordonnant " que les Merits que feront 
''signifier les parties dans les causes, 
" instances et procds qu'elles auront, seront 
" sign6es des parties, si elles savent signer, 
" ou de ceux qui les auront signte en tours 
** noms, faute de quoi les juges n'y auront 
** aucun 6gard." (Ibid, p. 189). Avant de 
se lier par un ^crit, tos plaideurs ne n^li- 
geaient pas de consulter un hommede Tart, 
et ils lui confiaient g^n^ratoment tours proc^. 
Les Wts et ordonnances et les dossiers des 
cours royales sent remplis d'arr^ts rendus 
sur la plaidoiriecontradictoire des avocats. 

A Montr^, ils 4taient g^n^ratoment cfaolsis 
parmi les quatre notaires et quatre huisstors 



royaux, dont FEdit de cr^atioD de la jniidic- 
tion de cette vilto (1693), aatorisait la com- 
mission et qui exergaient tons oomme pnc- 
tidens. 

Les avocatB ont eu une tefle influencBfiar 
les d^isions des tribunanx de radminiitn- 
tion frangaiflB en Canada, qn'ils demandiieDt 
quelque fois leur opinion sur des points par* 
ticuliersde procedure on de droit Bookr^ 
devant eux. 

Cest ainsi qu'au volume 39 dee ArehiveB 
de la Jaridiction de Moatr6al, i la date de 
5 septembre 1725 on troave un rapport sign^ 
"Le PaiUfi&r" et ''A Girouaid," (moo 
trisueul/'' andens practiciens de la jurudic- 
tion Boy ato de Montr^" oommis par la dite 
jurisdiction poor s'enqu^rir des proo6d6B snr 
une saisie immobili^rede I'huisaier Dodevoir, 
dont void les oondusions : " OertifioDS que 
<' to tout a 4t^ bien et diiment £ait suivant las 
^ d^ais, commandements et obaervanooB de 
" la vilto, pr6vost6 et vioomt^ de Ffaris, et en 
'* cons^uence d^darons les dites saisiea et 
^ crito bonnes et valabtos et fiutes suivant 
" Tordonnance." 

Le juge^n-chef LaFontaine fit £urB bon 
nombre de copies ou d'extraits des dossian 
de la Jurisdiction de Montreal ; ils devaient 
servir i Thistoire du Droit Oanadioi que ce 
savant jurisconsnlte se propoeait de &ire. 
La mort Fa soudainement enlev4 A son pays 
et Ton n'a plus depuis entendn pailer de ses 
m^moires, qui sont, croyons nous, diea R 
r Abb^ Verroan. 

n apparttont au gouvemement de Qn€bec 
de s'occuper des ardiives de nos grefias. En 
1872, to gouvemement fi$d6ral a entrqyns de 
voir aux archives qui peuvent servir i Fbis- 
toire g^nArato du Canada ; il a otganis6 un 
bureau des archives canadienneB; il s'est 
chargi6 de receuillir en Angtotone, en France 
et ailleurs oe qui pent servir A oette biatoire 
g^n^rale. 

Les rapports d^i publics de M. Biymnar, 
archiviste canadien et de M. Marmette» son 
assistant, font voir que to Ministre d'Agrical- 
ture a par devers lui une tAche gigantesqae. 
On trouve partout en Eun^ie, dans preaqne 
toutes tos viltos de la Grande Bietagne et de 
la France, mto» i 8t FeterabooiK. Bomeet 
Madrid, dee dodunents importanta ayant 
rapport au Canada. Eap6roo8 que to Minis- 



THB LEGAL KBWS. 



286 



tre d'Agricaltnre ne se contentera pas de les 
faire e&tasser dans une chambre ou ^n 
donner ime simple liste an public, mais qu'il 
en foomira le textQ complet, au moins de toas 
oeox qui sent les plus utiles. 

Pendant que le gouvemement £M^ral ap- 
porte sa bonne part i la collection de nos ar- 
cbivQB, il faut esp^rer que le gouvemement 
local, pour raison d'^conomie ou autres, ne 
restera pas inactif et qu'il s'occupera s^rieuse- 
ment de sauver de la ruine les archives d'une 
nature locale ou provinciale, savoir les greffes 
de noB tribunaux et les actes de r6tat civil, 
tant avant que depuis la cession. H y a une 
qniniaine d'ann^es, j'ai eu la curiosity de 
Jeter un coup d'oeil sur les jugements de la 
Cour d'Appel apr^ I'Acte de Quebec de 
1774, i la fin du dernier sidcle. J'ai 6t6 ^tonn^ 
d'y trouver autant de soin, de travail, et de 
idence. Les jugements de cette ^poque 
4taient non-aeulement motive ; c'^taient de 
v^tables consultations oontenant et discu- 
taat les pretentions de parties, les lois et leurs 
commentateurs A la main. Je me suis sou- 
vent demand^ comment il se iaisait que des 
decisions aussi remarquables n'avaientpas 
vale jour. Notre plus ancien recueil d'ar- 
rto sous la domination anglaise, oelui de 
Geoige Pyke, ne oontient que les d^sions 
d'nn terme de la Cour du Banc du Koi tenu & 
Quebec en 1810. Puis vient la collection en 
un volume de George Okill Stuart en 1834 et 
ceUe phis complete de MM. Letoumeux, Le- 
lidvre et Angers, La Revue de LSgUiaHon et de 
Jvritpntdenoe public en 1846-47^. On 
peut done affirmer que Ton n'a absolument 
riea dee dMsions ^e nos tribunaux pendant 
les premidres soixantes ann^es du r^me 
Britannique. 

Reste oette partie de nos archives na- 
tionales encore plus importante dont je n'ai 
pas parl^— les r^gistres de P4tat dviL Je 
crois qall n'y a pas de pays au monde qui 
puisee se vanter d'avoir des annales g^o^alo- 
giques aussi completes que la province de 
Quebec, n y a i peine trois mois, j'ai eu la 
GurioBite d'^tablir la g^n^alogie de ma &- 
mille en remontant jusqu'i la souche fran- 
^aise. Je n'avais pas une note i part oes 
domite plus ou moins vagues que la tradi- 
tion garde dans chaque fiunilla J'avais 
n6anmoiii8 on ]loint de depart L'abb6 Tan- 



guay, oe repertoire vivant des famOlescana^ 
diennes, m'avait envoys un extrait de ma- 
nage du ler Girouard canadien, mon tri- 
saieul, qui avait 6te c^ldbre i Montreal le 3 
f^vrier 1723. Je oonsultai les registres de 
Montreal, St Laurent, BoucherviUe, St Eus- 
tache, St Martin, les CMres, Vaudrenfl, La- 
chine, Beauhamois et St Timothe, et A I'aide 
de tables alphabeaques, que j'ai trouvto 
presque partout, j'ai pu en quelques jours 
tracer la g^^alogie directe et oollaterale de 
oette nombreuse famille qui compte anjour- 
d'hui des milliers de repr^ntants. On 
n'obtiendrait pas le m^me r^sultat dans la 
population anglaise du pays. Comme I'ob- 
serve Mr. Brymner dans son rapport de 1883 
— et son temoignage est confirm^ par tons 
les protonotaires— les r^gistres du clerge 
protestant sent, r^le gen6rale, mal tenus et 
oe qui est plus serieux, ceux de plus d'un 
demi sitele aprds la cession sent perdus. 
Nos ancetres attachaient une si grande im- 
portance aux rggistres de I'etat civil qu'i 
plusieurs reprises ils ont r^it^re les rigueurs 
des vieilles ordinances des Rois de France et 
en ont impost de nouvelles, que I'on tronve 
aux arrets de rgglement du ConseilSup^rieur 
5 aodt 1716, 12 juin 1741 (Edits et Ord., pp. 
167 et 204,) et 6 mai 1727 non public. 

L'on peut dire sans craindre de se tromper 
que les r^gisties d'aujourd'hui ne sent pas 
aussi soigneusement tenus. Depuis 1878 
I'usage, d'ailleurs autorise par une loi pro- 
vinciale de oette ann^e lA, s'est introduit 
dans les grandes villes d'avdr des r^gistres 
imprimis, avec quelques blancs pour les 
noms des parties ins^r^ aussi bridvemept 
que possible, sans s'occuper asses souvent de 
leur qualite ou m^me des temoins, que l'on 
trouve plus commode de remplaoer par le be- 
deau ou d'autres employes de la Fabrique. 
Rarement ou presque jamais les deux r6- 
gistres sent 6mia en mdme temps, ce qui est 
evidemment centre le texte du code civil. 

Si le legislateur n'a Hen neglige pour authen- 
tiquer et conserver les actes de I'^tat dvil, le 
temps et les accidents, oes causes de destruc- 
tion que la sagease humaine ne peut gudre 
arreter, en ont d^truit unbon nombre. Oeux 
de Quebec depuis I'origine jusqu'en 1640, ont 
etebrul^ Hen est de mdme des r^gistres 
du Sault St Louis, de Lotbinidre et de pin- 
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sienrs aatres paroiflses. L'homidii^ a aofld 
caiu6 beaaooup de rayages. L'abb6 Cjrp. 
Tangaay s'eet charg6 de lee refaire, oorriger, 
oompl^r et oo-oidonner. Lb ler volume 
dn IXetionnaire OinkUogique dei FaumUes 
Canadiennes depais la fondi^on de la oolonie 
jusqa'A Fannte 1700 a €Ui public eo 1871. A 
part les difficaltte innombrables que Faatear 
a rencantr^dana la compilation d'un onvrage 
anssi colossal, 11 y a aussi oelles de rimpres* 
sion. On dit q]ue les fraia de publication du 
ler volume ne sont pas encore couverts. 
Ghaque iamille canadienne, y trouvant sa 
place, la plus humble oomme la plus iUustre, 
devrait souscrire A cet ouvrage ^ininemment 
national et assurer sa completion. Le 2nd 
volume, dit-on, sera bient6t livr6 i Timpri- 
meur, mais il parait qu'il faudra trois autres 
volumes pour traverser la p^riode fran9aisa 
Esp^rons que Tabb^ Tanguay, qui, grftce i 
Dien, porte fort bien ses soizante cinq ans, 
trouverala sant^, les annto et I'argent n^ 
oessaire poor achever son monument, le plus 
beau qui aie jamais 6te ^v^ par un simple 
particulier k la nationality fran^se en Am^ 
rique. Son ceuvre, M. le procureur-g6n6ral, 
se recommande sp6cialement A votre atten- 
tion. Gomme gajdien des archives des fa- 
milies de notre province, vous lui devez pro- 
tection et secours. 

Je termine oette lettre un pen longue. J'es- 
p^ qu'elle portera quelque fruit Si rien de 
pratique ne doit en r^ralter, j'aurai au moins 
la satisfaction d'avoir fait mon devoir. 

D. GiBOUABD. 



NOTES OF CASES. 



OOUR SXJPfeRIEURR 

M029TBBAL, 24 uuu 1878. 

Coram Raikvillb, J. 
BouBGoiN et aL v. THon. H. G. MALmor et aL 
ExaptUm d la forme — Domtct^— >9i^</SocUtan 

-^Mandamw. 

JugS: lo. Que Von peut tans tecowrit au hrrf 

de mandamm obtenit de la cow un ordre 

pour difendre duneperBonne de commeUre 

un acie iUigal. 

2. Que la nffnificaHon du href d^asHgnoHon 

peut itrefaite au domicile Uu du difendeur, 

FbbCdbiaic L'exoeption ilia forme dans 



la prteente canse a 4t6 produite sour ks dr- 
constanoes suivantes: Bourgoin et Lamon- 
tagne prennent une action oontie leBCoia- 
missaires de la oompagnie d^nderessepoor 
emp^her oes demieis de pToo6der i une ex- 
propriation. Les commiasaires ont donn^ nn 
avis, par lequel ils d^laraient qu'ils ^taient 
d^cid^ de proc^er ; de lenr c6t^ ks demsn- 
deurs ont pris une action pure et simple, et 
ont condu i oe que d^fianse soit faite auxdlts 
commiasaires de continuer leur expropria- 
tion. Les trois commiasaires ont ocHnpara 
s4par6ment, ayant produit chacnn deux ex- 
ceptions A la forme, ou plutftt une m&ne 
exception; mais sous deux chefii difSSrenti. 
Par le pemier cbe( ils pr6tendent que Tsc- 
tion est irrgguli^, paroe qu'eOe est de la 
nature d'un bref de mandamuaon. injonctioD, 
et qu'elle n'est pas accompagn^ de Taffi- 
davit d'aucun officier en bi Par ladeuxi^me 
exception, ils pr^tendent qu'ils n'ont pas ^ 
assign^ r^guli^rement, ayant 4t^ assign^ i 
nn certain bureau en la cit6 de Montreal, et 
qu'ils n'ont pas un semblable bureau <m 
qu'ils ne sont pas non plus en sod6t6, et 
qu'ils anraient dt 6tie assign^s autremeat 
qu'ils I'oDt 4t6. 

Sur le premier point, je suis d'opinion que 
la cause est r^gulidrement instito^ quelque 
nom qu'on donne i la requite ; qu'on I'ap- 
pelle bref de mandamm ou bref d'injonction, 
ou de toute autre manidre, il n'en est pas 
moins vrai que c'est une action. 

Sous Tancien droit fran^^, il n'y avait 
pas de mal sans un remdde, et certainement 
sous I'anden droit si quelqu'nn voulait oom- 
mettre un acte iU^al centre un tiers» oe tiers 
avait toujoura un rem^e. Je suis done 
d'opinion de renvoyer la premiere exoepti<». 

Quant i la seconde, je suis aussi d'c^uuon 
qu'elle doit 6tre aussi renvoy^e, et que les 
dits commissaires ont 6t^ r^gulidrement as- 
signte. L'avis qu'ils ont donn^ aux deman- 
deurs, en vertu de laquelle ils voolaient pro- 
o6der i I'expropriation, cet avis est dal6 i 
Montreal, et de plua, il estprouv^ que lee dits 
commissaires ont un bureau & Montreal, oa, 
du moins, qu'ils ont une place od ils transi- 
gent leurs affisires et d'oi^ ils lanoent leurs avis, 
que sur la porte de ce bureau eat affich^eune 
notice qui indique que c'est le bmeau dei 
dgfiandeurs. 
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A mon avis done, les dits oommissaiTefi out 
^a domicile A oette place, et de mdme qu'ils 
signiflent leais avis de cette place d'afl&ures, 
de mtaie on pent lear en signifier anssi i 
oette mtoe place d'affaires. Par consequent 
la demi^ exception est aussi lenvoy^ 

Doutrede Oie. pour les demandeurs. 

De BeO^euUU dc Turgeon pour les d^fendeurs. 

(J.J.B.) 

OOUK DE CIRCUIT. 
Montreal, 9 septembre 1879. 
Coram Cason, J. 
Thouin v. Rosaine, et Abchambault, mis en 
cause. 
Saisie-gagerie par droit de suite—Dilai. 
Juge .'—Que la saisie-gagerie par droU de smU 
petU itre exercie corUre le locataire apr^ 
Us huit jours de son dipoH, et mSme apris 
rexpiration du bail, sauf Us droits des tiers- 
La d^fenderetse ayant laiss^ la maison du 
demandeur le premier de mai, sans payer la 
balance due sur son loyer, ce dernier fitsai- 
sii^ga^r par droit de suite les effiots de la 
d^enderesse, le 27 mai dernier, plus de trois 
semaines apr^ le depart de la d^endereese. 
OalleKa contesta sur le principe qu'il 6tait 
trop tard ; la saiaie-arr^t aurait dd 6tre faite 
dans les huit jours de son depart 

Le demandeur pr^tendit que yis-A-vis le 
locataire, la saisie-gagerie pouvait dtre prise 
par droit de sidle en tout temps. H dta en 
cesens : Beaudry v. Bodier, 10 L. C. J. ; Ser- 
rurier ▼. Lagarde et al,, 13 L. C J. 252. 

La CouB maintint les pretentions du de- 
mandeur, et la saisie^agerie fut declar6e 
bonne et valabla 
ThibauU A MeOoun pour le demandeur. 
Privosl & PrffoiUaine pour la defenderesse. 

(J.J.B.) 



THE QUEEN Y. DOUTRE. 
To the Editor of the Lioal Nbws : 

Sir,— The tone of "R." 's criticisms of the 
jadgment of the Judicial Committee — 
("flouts, taunts and gibes'' I am afraid they 
will be considered in England) shows at any 
rate the great difference of opinion in Lower 
Ganada on this subject " K" seems to me 
to have entirely missed the point of yiew 



from which their Lordships have looked at 
the case. If Mr. Doutre's remuneration is to 
be looked at as would that of a contractor or 
builder, for instance, it was all important to 
know if the fixed amount agreed upon with 
Sir Albert Smith was to be in full, or whether, 
in a certain contingency at least, it was to be 
on account In the one case there would be 
no occasion to value the services of Mr. 
Doutre, since the amount would have been 
expressly fixed by the contract ; while there 
would be in the other, as falling under an 
implied contract, that whatever the services 
were worth would be paid. 

As to whether the law of Lower Canada is 
what the Judicial Committee states it to be 
beyond dispute, if I may venture to say so, 
I think it was ; and I can easily understand 
that the Counsel of the Crown should have 
made the admission, if they really made it 
But it was clearly a misunderstanding if it 
waa assumed that there was no dispute on 
the subject in Lower Canada, for according 
to the jurisprudence of our Court of Appeals, 
Mr. Doutre would have certainly failed. 

What is to be regretted is that the argu- 
ments pro and con, as they have been pre- 
sented in Lower Canada, should not have 
been fully considered, or at least expressly 
passed upon by their Lordships in their 
written judgment 

Of course the Crown might consider they 
had no case if the law of Lower Canada ap* 
plied, and still have been justified in their 
appeal to England, in the hope that they 
might succeed under the law of Ontario or 
of Nova Scotia. It is in connection with the 
law of these Provinces that their Lordships 
have alluded to the law of England. In 
England, solicitors can sue, but on the other 
hand, they are responsible for their negli- 
gence; whereas Counsel cannot sue, but 
neither can they be sued, either for the advice 
they give or for what they do or omit to do 
in tiie conduct of a case in Court, their irres- 
ponsibility in this respect going far beyond 
the privileges of the advocates in France, as 
Demolombe at least understands theuL It 
is this complete independence of the Bar in 
England which some consider a part of the 
institutions of the country, and a matter of 
public policy. But, as their Lordships re- 
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mark, even admitting this theory of public 
policy tobe onqnestionable, which they think 
it is not, it could hardly apply in Ontario and 
Nova Scotia where banisters are at the same 
time solicitors, and liable to be sued. If 
colonial counsel have not the immunities of 
English barristers, why should the disa- 
bilities be imposed on them ? 

As to the broad question whether there is 
anything in the nature of the services of 
barristers which precludes the idea of an 
action, " R." on consideration, must admit 
that he has written too hastily. Barristen 
had an action in Rome, at any rate, for the 
fees promised, and the right of action in 
France is beyond question. It is the purest 
concision to speak of the remedy being 
practically refused, because a barrister sueing 
for his fees may be hable to suspension as 
guilty of unprofessional conduct The Coun- 
cils of the Bar in France are not unanimous 
as to this supposed breach of itiquetle. Mr. 
Boutre, at any rate, runs no great risk of 
this kind. The liability to suspension cer- 
tainly does not touch the question whether 
professional services give a legal title to re- 
muneration, or whether the amount admits 
of determination where the parties have 
not determined it themselves. 

The high authority of Judge Day and his 
very able and striking observations in Devlin 
& TwMttg have unduly influenced the pro- 
fession in Lower Canada, in my opinion. 
While he recognized fully the right of the 
Bar to make contract and to sue, he consider- 
ed that in the absence of an express contract 
it was implied that the Tariff should govern. 
Where, however, the Tariff did not apply, he 
distinguished between services which were 
akin to those of a solicitor and which could 
be valued at least approximatively, and the 
purely intellectual services of a barrister 
which could not 

But, after all, intellectual services admit of 
being valued and are valued every day in 
practice, those of English barristers and 
physicians included. It is only a question 
as to how they can be most properly valued. 

In France, the Tariff does not govern be- 
tween counsel and client, it only determines 
what the losing party can be forced to pay. 
Between oooooU and client the avooal taxes 



his own bill, subject to the sole revision of 
the Council of the Bar. In England, the 
powers of taxing officers are very laige, and 
meet the requirements probably of all bat 
very special cases. The amounts charged by 
barristers in particular, are thoae whidi will 
be allowed to the solicitor who pays them or 
agrees to pay them, when the bill oomes to 
taxed. Of all modes of valuation, it seems 
to me, however, that the worst is that which 
necessitates a regular ^ngti^to in the ordinary 
way. In France, all questions of the value 
of services and work done were left to the 
determination of regular permanent officiate, 
or, in special cases, of experts. The parties 
should be encouraged to make special con- 
tracts in extraordinary cases, and for the 
usual run of services they should be subject to 
taxation in the usual way. 

One feature of Mr. Doutre's case which is 
likely to give rise to considerable discussion 
in the future is this : the contract, as under- 
stood by Mr. Doutre, seems to have be«i that 
if the award were a good one he was to be 
liberally treated; but he would consider 
the fixed sum paid him as final, if the re- 
sult were unfavourable to the Government 
Judge Strong, not without some very good 
reasons, thought that this meant that Mr. 
Doutre would, in the contingency supposed, 
trust to the generosity of the Government 
But this view has been over-ruled in Eng- 
land, for it can hardly be supposed that it 
escaped notice. This would seem to indicate 
that their Lordships do not view with any 
particular horror agreements for contingBnt 
fees. In fact it looks as if a contract, based 
to some extent at least on the amount to be 
recovered, might not be considered invalid 
under certain circumstances. 

E.B. 

Montreal, 30th August, 1884. 



GENERAL NOTES. 

In an article on the late Mr. Jnstioe Williams the 
Law J<nurnal (London) says : " In hit mode of trying 
prisoners he was exceedingly fair to the aeeased. 
and once, when asked whether those whom he tried 
appeared to have any ireneral oharacteristios, he re- 
plied: 'They are jost like other people; In faet, I 
often think that, bat for different opportimities and 
other aooidents, the prisoner and I mitht yery well be 
in one another's plaoes.** 
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CHIEF JUSTICE MEREDITH, 
It is with much regret the bar have learned 
that the state of Chief Justice Meredith's 
health renders a period of repose imperative. 
When it was first announced that the learned 
Chief Justice was desirous of retiring from 
the bench, it was stated that the Government 
had requested him to withhold his resig- 
nation, and to accept a few months' leave of 
ahsenoei it being hoped that a season of rest 
would render retirement unnecessary- It is 
ondentood, however, that the Chief Justice 
has pressed his resignation on the Grovem- 
ment, advancing years having constrained 
him to seek the repose to which his long and 
eminent services so justly entitle him. 



A PHASE OF EQUITY. 
The Law Journal (London) says:— "By 
the retirement of Mr. Glasse, Q.C., from the 
bar, there passes into history the most pro- 
minent figure of what may be called the 
domestic era of the administration of equity, 
when each judge not only had his own bar 
into which outsiders seldom intruded, but 
each bar had a Queen's counsel notoriously 
possessing the ear of the judga The relation 
between Vice-Chanoellor Malins and Mr. 
Glasse was less that of judge and advocate 
than of judge and trusted friend and adviser. 
Mr. Glasse would mention a date on which 
some event in the cause happened — say 
August 15. ' I don't know where you were, 
Mr. Glasse, on that day,' the Vioe-Chancellor 
would say, ' but I was at that pretty little 
place Odde, at the end of the fjord in Nor- 
way, and enjoying myself very much.'. Then 
Mr. Glasse would recollect where he .was, and 
notes would be compared, until at last the 
conversation glided back to the aflOairs of the 
litigants. Under that system a counsel^was 
valued not more for power of advocacy and 
knowledge of law— although Mr. Glasse and 
other leaders as happily situated b|ul both— 
than as a friend at Court, especially in the 
numerous matters which lie entirely within 
the discretion of the Chancery judge. Now- 
adays oommon law counsel invade the Chan- 



cery Courts, and the leaders of the bars of 
the various Chancery judges more frequently 
encroach upon one another's domains, so that 
the judge does not see day after day the 
same counsel before him, and the proceed- 
ings, though more stiff and formal, are more 
business-like and more suitable to the cold 
atmosphere of a court of law." 



ADMINISTRATION OF THE LAW IN 
ENGLAND. 

Our readers are aware that considerable 
dissatisfaction exists in England in con- 
sequence of the block of business before the 
Courts. One of the remedies which has been 
suggested is the limitation of the right of 
appeal — a suggestion which seems to be 
based on the notion that instead of the 
Courts being made for suitors, the latter 
should be reduced so as to suit the conveni- 
ence of the Courts. In a letter signed " W.B.," 
which appeared in the Times of Aug. 21, the 
subject of the administration of the Islw is 
discussed in a very able manner, and the 
defects of decentralization, most of which 
have been experienced in a marked manner 
in this Province, are clearly pointed out The 
writer says : — 

" The first question seems to me to be 
whether the law, civil and criminal, or 
either of those divisions of it, should be ad- 
ministered by a central judicial body or 
by separate independent judicial bodies. 
Authority, great authority, is in favour of the 
former. For several hundred vears, when 
journeying was difficult and absence frt>m 
London therefore long, our fore&thers perse- 
vered in collecting in Xjondon as the judicial 
body the most skilled members of the law, 
and in sending a certain number of that body 
at settled intervals to administer the law in 
every county in England. It seems at first 
sight strange, though it mav nevertheless be 
right, that the time selected to advocate an 
entire reversal of this system is the time 
when travelling has become easy and rapid, 
and when,ther^ore,the period of absence from 
London is immensely snortened. The follow- 
ing reasons seem to me to be in favour of the 
old system. To alter it you must have a local 
tribimal in each county, or a local tribunal 
for certain united counties,or a partial system 
giving local tribunals to some places and 
administering the law in the rest of England, 
as now, by Judges frx)m London. As to the 
first, you must overwhelm the County Court 
and introduce into it business of a fiur hisher 
kind than the existing County Court Judges 
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have yet undertaken, or yon must have a 
local Judge besides the County Court Judge. 
In either case, you oould not get the highest 
lawyers to accept the office at any price. You 
might get an efficient lawyer at a certain 
price. But his original efficiency would 
deteriorate for two reasons — first, because he 
would be always alone; secondly, because 
he would have before him an inefficient Bar, 
which is the ruin of Judses. This would be 
so because there would not be sufficient 
business to attract a powerful Bar. Both 
Judge and Bar would for the same reason 
be constantly idle- The administration of 
the law would be too much criticized. A local 
Judge must live altogether apart, or only 
with his officials, or with a part only of the 
local inhabitants. And his course of life in 
these respects would be known. His^opinions, 
too, would be known. The result would be 
that, although impartial in fact, his decisions 
would be canvassed. Another objection is 
that the combined salaries of so many 
Judges would be enormous. 

" As to the second plan, that of a provincial 
Court, it would be established at a central 
place. Those who had to come to it from 
othej places would expeHence all the incon- 
veniences urged against the present system. 
Parties and their solicitors would have to 
wait away from home ; the solicitors would 
be obliged to employ agents at the central 
place. The objections as to the class of Judges, 
as to the Bar, as to the expense, as to the 
waste of time, though not in so ^reat a de- 
gree as to the first method, would seriously 
apply to the second. The suggestion contain- 
ed in the third method is, obviously, that 
there should be a local judidid tribunal with 
a local Bar at Liverpool, Manchester, and 
Leeds. With regard to Liverpool and Man- 
chester there must be one staff of Judges for 
both or one for each. If a different staff for 
each, I allege, and I have known the business 
of Liverpool and Manchester for many a 
long year, that all the objections I have 
stated above would apply with all their 
force. Neither place has legal business 
enough to occupy the whole time of a Court 
The Bar would be stronger than in the first 
or second system, but it would not be the 
best. The Judges would not be the best that 
the profession can produce. The first class 
of barristers would not accept a provincial 
office and a provincial life, even in such 
cities as Liverpool and Manchester. The 
society, though large, is not large enough to 
absorb a Judge as he is absorb^, and there- 
by happily unknown, in London. Liverpool 
and Manchester have now tlie best of tiie 
profession for their Judges and their Bar. 
They think they would like a change. If 
they had it they would weep and lament. If 
there were to be one tribunal for Liverpool 
and Manchester the same objections would 



save only that the amount of bosinefis 
would be greater. As to Leeds, all the objec- 
tions are in full force. And if these local 
tribunals were established the appeal most 
still be heard in London, or the Londou 
Court of Appeal must hold sittings in Liver- 
pool and Manchester and Leeds, or there 
must be separate independent local Courts of 
Appeal In the first case, the present com- 
plaints would continue : in the second, the 
circuit system would still exist in a seoondaiy 
stage ; in the third there would bean inferior 
Court of first instance and an inferior Cotut 
of Appeal And separate independent Courts 
of appeal mean divergent law. In considering 
this Question of separate local Courts one 
shoula consider their effect on London. Un- 
less they are to be an absolutely dear addi- 
tion to the number of Judges the staff in 
London must be reduced, and then the busi- 
ness of London would be administered more 
slowly. I conclude that the central system 
is best for all By no means, however, let it 
be supposed that the application of it cannot 
be improved. 

'*The next question is what is the best 
practicable method of administering the 
central and consequent circuit system. The 
problem is what is the best method by which 
the same staff of Judges can administer the 
law both in London and on the circuits. The 
number of Judges in the Queen's Bench 
Division is 15. It was lately found to be 
necessary that the circuit business should be 
undertaken solely by those Judges. It was, 
at the same time, for the sake of the London 
business, thought desirable that not more 
than ten of those Judges, if possible, should 
be absent from London at the same tima 
The best way of solving that problem was 
beyond doubt to group some of the smaller 
counties for the purposes of criminal and 
civil business, as recommended by a com- 
mittee of the Judges. But to do so required 
an Act of Parhament, and it was sud that it 
would not pass. The next best plan was to 
^roup certain counties for civil business ; bat 
It was stated that objections in Parliament 
would be irresistible. It remained to try the 
experiment, which is now being tried, of 
sending one Judge only to certain plaoea 
Until Parliament will allow a better method 
we must be content to try and work by an 
inferior one. The present plan was not tried 
in its full development during the last circuit 
Yet I undertake to say. although there was 
inevitable friction in tne first working of a 
totally new system^ that it did not &iL 
Weak points were discovered ; they will be 
amended. ^The form for fixing the commis- 
sion days set forth in the Order in Council 
must be treated with more elasticity; the 
power of sending for assistance in case of 
emergency must be freely used. On the last 
circuity however, no cause was left as a re- 
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manet by order of a Judge ; in the C!ourt of 
Appeal 75 appeals were heard, which would 
not have been heard if three Judges of the 
Court bad gone the circuit « that represents 
150 appeals in the year. Ko Judge of the 
Chancery Division was away ; the Admiralty 
Court sat without intermission. In this last 
circuit an insufficient time was given to some 
plaoes; London was too mucn denuded of 
Judges ; but in the future more time can be 
fdven to those places, and the number of 
Judges of the Queen's Bench Division left in 
London will never be less than four, and that 
at the outside for 18 days. During the greater 
part of the circuit there will be seven or 
eight Judges in Iiondon. The prospect is 
good. 

" The next question is whether the right 
of appeal should be free or limited. It is 
often said, ' interest respublicse ut sit finis 
litis.' This proverb is, of course, not cited to 
prove that an unfounded appeal should not 
be allowed but that on the whole it is better 
that a well-founded one should not be per- 
mitted. It is cited in order to prevent an 
appeal in a case in which by hypothesis the 
decision is wrong. 8o used can it oe justified ? 
The primary duty of the State is to adminis- 
ter tne law, that is, decision, first between 
the State and individuals, which is the crimi- 
nal law, and, secondly, between disputing 
individuals, which is tha civil law. The State 
undertakes the latter duty for the same 
reason as it does the former — namely, in 
order to preserve the peace and to prevent 
oppression. How does it interest the general 
body that there should be no further litiga- 
tion between two individuals? What dif- 
ferenoe does it make to the State? But, 
on the contrary, by what rule of right 
can the State say to an individual to 
whom it has promised justice, that he 
must rest contented to pa^ aebt or damages 
and coats by virtue of a judgment ad- 
mitted to be unjust? Fiat jwUHa is the 
only rale which interests the State, because 
it is the highest duty of the State to see that 
justice U don& If an appeal or a number of 
appeals is or are shown by experience to 
insure justice they ought to be allowed. It 
is only a useless reiteration of appeals which 
ought to be prevented. The propriety or im- 
propriety of the present course of appeals is, 
therefore to be tested by the inquiry whether 
it is more than is necessary to secure satis- 
factory justice. Few people know the extent 
to which appeals are now limited. On points 
of procedure, it is often said, there may be 
appeal from a Master to a Judge, to a Divi- 
Bional Court, to the Court of Appeal, to the 
House of Lords. This is true in theory. But 
in the last year 5,000 orders were made by 
the Masters of the Queen's Bench Division, 
of which 600 were carried to Divisional 
pourtSy 50 on to the Court of Appeal, one to ^ 



the House of Lords, who in it reversed the 
decisions of aU the former Courts. Observe 
this — 1 per cent of the Masters' orders were 
subject to a double appeal. And many of 
these cases of procedure were dependent on 
the construction of new rules. As to other 
appeals, there are in all cases in the Oianoery 
Division but two appeals, one to the Court 
of Appeal, one to the House of Lords. In the 
Queen's Bench Division, all cases tried by a 
Jud^ without a jury, all special cases, all 
applications made first to a Divisional Court, 
are subject to two appeals only, to the Court 
of Appeal and to the House of Lords. It is 
only m cases tried by a jury that there is a 
third appeal. In other words, in more than 
three quarters of the vast number of cases 
decided in a year in the different Courts 
there can be only two appeals. In a great 
majority of those cases there is no»appeal at 
alL A larse number do not go beyond the 
first appeal. And now apply the test : I have 
been a close observer or and intimately ac- 
quainted with the business of the Court of 
Appeal from the time that Court was insti- 
tuted until now. I undertake to afiirm, witii 
the most undoubting conviction, that there 
are now hardly any appeals brought before 
either branch of the Court of Api^ which 
do not contain fair and reasonable matters 
for appeal Day after day, hour after hour, 
the pomts raised are difficult and important 
In hardly any case could the Court refuse 
leave to appeal if it were necessary to ask 
leave. To impose that obligation would add 
a hearing to most appeals. I undertake to 
say that reasonable satisfaction to suitors 
would not be fairly given without a free 
right of appeal to the Court of Appeal Let 
those who challenge the further appeal to 
the House of Lords learn how few appeals 
there are from the Court of Appeal And 
those few are not unreasonable. I am sure 
that I can answer for the Judges of the 
Court of Appeal that they consider that the 
further appeal to the House of Lords has 
conduced to justice. I conclude that to limit 
the ri^ht of appeal which now exists would 
work lust dissatisfaction and cause injustice. 
Frivolous appeals have been stamped out 
But in case they should arise again I would 
advocate a statute giving power to any Court 
to declare, if it saw reason for so doing, that 
any litigation instituted by a solicitor, or 
any step in litigation carried out by him, 
was frivolous and vexatious and ought not 
to have been undertaken by a reasonable, 
careful, or honest solicitor, even with the 
consent and at the request of his client, and 
upon such declaration to order that no costs 
should be allowed even between the solicitor 
and his client And if after such order a 
solicitor were to accept payment it should be 
deemed to be misconduct as a solicitor, to be 
dealt with accordingly." 
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NOTES OF CASE& 

OOUBT OF QUEEN'S BENCH. 

MoNTRBAL, March 29, 1883. 

Befwt DoRioN, C.J., Monk, Ramsay, Cross, 
Baby, JJ. 

MoLSON, Appellant, & Carter, Respondent 
JVorwiono/ txecvXiofii of judgment — AlimentB, 

Where a judgment of the Court of Queen*8 Bench 

in appeal has been rendered^ declaring that 

certain rents, which had been attached, were 

really ** aliments " and " insaisissables,^ 

the party in whose favor such judgment has 

been rendered cannot obtain an order to 

execute the judgment provisionally, if per* 

mission to appeal from the judgment to the 

Privy Council has been granted. 

Molson succeeded, by a judgment in appeal, 

reported in 6 L. N., p. 372, in having the rents 

and revenues of certain property declared to 

be " insaisissables and bequeathed d titre d^al" 

iments" Perpiission to appeal from this 

judgment to the Privy Council was granted 

to Garter. 

Molson now moved for an order that the 
judgment (from which leave to appeal had 
been granted) be executed provisionaUy. It 
was urged in support of the application that 
the rents had been declared aliments, and 
that the petitioner Molson was in great 
want, and required these rents for the support 
of his family. 

DoRioN, C.J. Judgment was rendered a 
few days ago, setting aside the seizure of the 
rents of certain real estate of the appellant 
Molson, on the ground that said rents were 
not liable to seizure under the will of the late 
Hon. John Molson, appellant's father. The 
appellant has since presented a petition, by 
which ho asks that the judgment be executed 
provisionally, pending the appeal to the Privy 
Council. The authorities cited by tlio peti- 
tioner have no bearing upon the case. There 
is no doubt that in France judgments of this 
nature are often given ; but the question is 
not what is done in France, but whether we 
are justified in granting such an order in the 
present case. Our own Code speaks of pension 
alimentaire in two instances, but there is no 
provision similar to that contained in the 
Ordinance of 1667. It is to be remarked also 



that the 1178th and 1179th articles of oar 
Code, which authoriae appeals to the Privy 
Council, say that execution of the judgment 
shall be suspended for six months where 
security has been given. In the absence of 
any provision similar to that contained in 
the Ordinance, the articles of the Code would 
seem to be conclusive that there is no right 
to provisional execution. In the case of 
Morrison d: Dambourges, in 1868, the respon- 
dents produced affidavits showing that they 
were in the greatest need, and asked for a 
temporary provision. Nevertheless, the appli- 
cation, which was for only a small part of the 
sum in dispute, was rejected. 

The Court is of opinion that there is no pre- 
cedent under our system for granting such 
an application. Molson, in fact, is asking for 
the thing in dispute, and which would be 
consumed if we granted his petition, so that 
a reversal of the judgment would be of no 
benefit to Carter. 

Petition rejected. 

Barnard d- Co* for the appellant 

Abbott, Tail & Abbotts for respondent 

S. Bethune, Q.C., counsel 



SUPERIOR COURT. 



MoMTRBAL, September 2, 1884. 

Before JoBJfeon, J. 

WnrrB v. Whitehead et al, and Thb Plain- 
tiff, petitioner. 

Injunction-'Interloculory order. 

If the defendant disputes the plaintiff's legal 
title or denies its violation, the Court vUl 
seldom, vpon an interlocutory order, grant 
an injutiction before the plaintiff has cfto' 
blished his title, Tfte burden lies tqoon thf 
plaintiff of showing that his inconvenienct 
exceeds that of the defendant 

JoHNsoK, J. The plaintifiT, by his petition, 
now asks for an interim injunction. 

The action allies an infringement by the 
defendants of the plaintiff's rights which he 
holds by assignment from Joseph Kieffer, 
the patentee. Kieffer, the patentee, fii^t 
sold to Larose, and afterwards he, together 
with Larose, sold to Whitehead and Boivin 
. by the name of the Cot^ Counter Gompany* 
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These rights consisted ib the exclusive privi- 
lege to nse, sell and dispose of, in whole or in 
part, certain machines and improvements in 
machines for making boot and shoe counters ; 
and in case of insolvency of the Cot6 Counter 
Company, Kiefifer and Larose were to have 
the right to cancel the agreement unless they 
got security for the royalty. The action then 
alleged the insolvency of the company, and 
of its individual members, and proceeded to 
aver that on the 21st May, 1884, the company 
(which had undergone some change of mem- 
bers) cancelled their agreement with Kieffer, 
and reassigned their rights to him ; and then, 
on the 2nd June, 1884, there was a further 
transfer to Kieffer of the assets of the counter 
company, Darling, Whitehead's assignee, 
nnder the assignment made by the firm of 
Stimson, Caasils & Co., intervening. Then, on 
the 17th of June, 1884, Kieffer assigned all 
his rights to White, the plaintiff, who now 
alteges that Whitehead and Joseph R. 
Hotchins, under the name of E. A. White- 
head & Co., and two other persons of the 
name of Kieffer (Louis and Felix) are work- 
ing and using these two m%chine8 contrary 
to his exclusive rights under the assignment 
to him by Joseph Kieffer ; and he asks that 
they may be stopped, and made to render an 
account, and to pay damages. This is suc- 
cinctly the plaintiff's case, as stated|by him. 
J«lf. Before the defendants could plead to 
the action, and the day after the writ was 
returned, the present petition for an interim 
order was made, and the defendants White- 
head and Hutchins, who are said to be 
working and using these machines for their 
benefit (the two Kieffers being merely em- 
ployed to run/them as workmen under the 
former's orders) appeared, and they say in 
answer to the petition that Whitehead is in 
r^nesession, and owner and proprietor of these 
machines, having a good and suflicient title, 
and being in possession long previous to, and 
at tlie time of the petitioner's alleged pur- 
chase, on the 17th of June. He further says 
that these machines were made for the counter 
company while they were the undisputed 
holders and assigns of the patent, and before 
the re-assignment to Joseph Kieffer by the 
counter company, which in no manner 
affected the property, and that he acquired | 



and got possession with the express consent 
of Joseph Kieffer, and has had it ever since. 
There is no doubt that Whitehead is using 
two machines of the kind patented by Jos. 
Kieffer ; but the difficulty is as to the viola- 
tion of Kieffer's right ; that is the main point 
in dispute, and it really goes to the very 
foundation of the case. The pretensions of 
the plaintiff and petitioner, on the one hand, 
and the defendant on the other, cannot both 
of them be true. Each alleges a plain and 
distinct right in himself, and they are irre- 
concileably at issue on the point 

If what the defendant says be true, he 
might be ruined, and certainly would be 
deprived of all the benefit of his defence to 
the action, if I were to grant the petition ; 
while on the other hand the plaintiff suffers 
nothing but temporary inconvenience if I 
neither grant nor refuse it, but merely sus- 
pend it till the hearing. The possession of 
Whitehead, with Jos. Kieffer's consent, after 
the re-assignment to the latter (of which fact 
there can be no doubt), is of great possible 
significance, and if unexplained, would raise 
a very strong presumption of the truth of 
the defendant's main pretension. The 
defendant, it is said, revendicated these two 
machines soon after the assignment to White, 
and his action is still pending ; and he got 
possession under an order of the court on 
giving security in the ordinary course under 
a writ of revendication. I do not regard that 
kind of possession taken merely by itself, as 
of much importance to show his right : but 
his possession up to the 17th June, the time 
of the assignment to White, is, or may be, a 
very different matter, for the plaintiff can 
have no greater right than his assignor; and 
this consent of his assignor to the continued 
possession of Whitehead is not satisfactorily 
explained. 

I have confined myself strictly to the pre- 
tensions of fact of the parties as disclosed by 
the pleadings and the affidavits, because, al- 
though there are other questions of grave 
ultimate importance, they ought not to be 
decided now, and could not be so without 
prejudging the merits of the action, which 
are not before me. 

The principles that relate to the granting 
or the refusal of an interim order of this na- 
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ture are found in a series of cases cited by 
Kerr in his treatise on injunctions. They 
apply to almost every conceivable state of 
circumstances under which it can be asked, 
and the present circumstances seem to be 
completely met by the cases cited in note 
(ti) p. 209. The result of those authorities is 
that if the defendant disputes the plaintiff's 
legal title, or denies the fact of its violation 
(and here he does both), the court will sel- 
dom, however clear the case may in its opi- 
nion be, grant an inj auction without putting 
the plaintiff to establish his legal right It 
is said indeed here that the plaintiff's legal 
right depends upon an authentic deed. The 
defendant, however, denies it and says it 
does not apply in the manner and to the 
extent that it is asked for. Besides, the au- 
thenticity of the deed of reassignment and 
surrender to Jos. Kieffer does not necessarily 
affect the facts of the case, but only the mode 
of proof. 

Upon the principles laid down in Bacon v. 
JoneSf and the other six cases cited by 
Kerr, and which I have already mentioned, 
this petition will, therefore, stand over 
until the final hearing. I have aUuded 
to the doctrine of comparative convenience, 
and the authorities upon that head seem no 
less clear than on the point of legal title and 
the denial of its violation where both are 
denied. ** The burden," says Kerr," lies upon 
" the plaintiff, as the person applying for the 
" injunction, of showing that his inoonveni- 
" ence exceeds that of the defendant He must 
" make out a comparative inconvenience en- 
" titling him to the interference of the court" 
And again : " The court, upon the application 
** for an interlocutory injunction in support of 
** a legal right, will deal with the injunction 
" upon the evidence before it, and, as far as 
** possible, abstain from prejudging the ques 
" tion in the cause." 

In the present case, it appears to me that 
it would be impossible to say that either the 
one party or the other should get what he 
a^ks without substantially deciding the whole 
case. 

Adjudication on petition suspended until 
hearing on the merits. 

Lajlamme d- Co, for plaintiff. 

X. N, Benjamin for defendants. 



CX)UR 8UP]feRIETJRR 

Montreal, 17 Janvier 1878. 
Coram Johnson, J. 

T.AWiBfj.a y. LdCOGIB. 

Dffense m droit -•-lAbeUe-'ChatuiU—IUfi' 
rence d da experts. 

Le d^fendeur en cette cause est propria 
taire d'un moulin & farine ii 6t& Bose, et 
a oonstruit'une chanss^ sur la rivi^ de cette 
locality pour se procurer un pouvoir d'ean 
qui fait mouvoir oe moulin. Le demandeor, 
de son c6t^, est propri^taire de deux terres 
situ^ sur le bord de la riviere, I'une a enTi- 
ron deux milles, et Tautre & trois milles de 
la chauss^ en question. 

L'action est en dommages caua^ par k 
submersion de ses terres et pour faire d^mo- 
lir oette chauss^ 

Le d^endeur a d'abord plaidd une d^nse 
en droit qui a ^H renvoy^e paroe qu'elle ne 
mentionnait pas, avec assea de precision, en 
quo! la d^laration du demandeur n'^tait pts 
pertinente ; puia il a plaids en fait niant qoe 
la chauss^ soit une cause d'obstruction on 
de dommages ; il i^oute que si le niveaa des 
eaux de la rividre Ste. Rose a 6t6 dlev^ oeU 
est dtt ii des causes purement natureUes et 
ind^pei^antes de rexistence de cette 
chauas^ 

Le jugement est comme suit : 

^ La GouB, etc. 

" Consid^rant que la cause d'action en oette 
affaire d^pende des fJEUts qui demandent A 
6tre constats avec precision et d'aprte des 
mesu rages exacts faits par une personne de 
Tart, la Cour est d'opinion et d^de qne U 
preuve entendue ne lui £ait point oonnaitre 
sufiisamment lea faits essentiels & oette canse, 
et en cons^uence elle ordonne, avant de 
rendre jugement sur le m^te, qu'un inge- 
nieur civil (expert) & 6tre nomm^ soivaat 
les R^les de Pratique, par les parties, U 
Cour ou par un juge en chambre, constate lea 
faits suivants et en fasse rapport: 

lo. La distance du centre de lachanss^ 
b&tie par le d^endeur, & la propri^t^ ea pre- 
mier lieu d^crite par la d^daratioa dn de- 
mandeur; 
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2a La distanoe da centre de la chaoss^e 
da d^endeor, ft la piopri6t6 en second lieu 
dMte, da demandenr ; 

3a Ia profondenr de Tean au milieu de la 
rivi^PB, vlB-ft-via la propri^t^ en premier lieu 
mentionn^; 

4o. La profondeur des eaux au milieu de 
lAHTiSrey vis-ft-vis la propri6t6 en second 
lieG mentionn^e ; 

5a La profondeur dei eaux au milieu de 
lachauss^e; 

6a La hauteur de la chauss^ A partir du 
lit^ la rividre ; 

7a La diff(§renoe du niveau de Teau entre 
an point du milieu de la riyidre, vis-ft-vis la 
propri^t^ en premier lieu d^crite et un point 
dn milieu de la chauss^ ; 

8a La dif^rence du niveau de I'eau entre 
un point du milieu de la riviere, vis-ft-vis la 
propri^t^ en second lieu mentionn^, et un 
point du milieu de la chauss^ 

Et la Cour ordonne que le dit expert A dtre 
ainsi nomm^, fasse rapport sur le tout le on 
avant le premier de juin prochain. 

OfdTnetf Otdmei et NarUel pour le demandenr. 

Loranffer, Loranger et PeUeHer pour le d6- 
fendeur. 

(J.J.B.) 



PHILOSOPHY FROM THE BENCH 
Mr. JumcB Stbphbn's strict views of the 
l^al limits of discussion on the subject of 
religion do not prevent his handling such 
topics in the press with a freedom which 
would have startled most of his predecessors 
on the bench. The learned judge will not, 
however, require as a disputant the saving 
gnoQ of the Chief Justice's milder definition 
of the law, which as a lawyer he repudiates, 
because the main aigument to which the 
'Unknowable and Unknown' is directed is 
orthodox so far as it goes. Mr. Justice Stephen^ 
in the Nineteenth Century, condemns the at- 
tempt of Mr. Frederic Harrison, another 
lawyer, and Mr. Herbert Spencer to divorce 
religion from theology, and will not accept a 
religion of Humanity or of the Unknowable, 
whether spelt with or without capital letters. 
The learned judge thus sums up his views 
on tliis head : — 

I contend that to expect to preserve the 
mondfl of Christianity while wedeny the truth 



of Christian theology is like expecting to cut 
down the tree and keep the fruit ; that if the 
Apostles' Greed be given up, the Sermon on 
the Mount and the parables will go too ; that 
parodies of them are inexpressibly dreary ; 
that to try and keep them alive by new 
ceremonies and forms of worship made on 
purpose ia hke preparing ingredients and 
charms which would make Medea's caldron 
efficacious. 

The learned judge is, however, very far 
from being in despair, for he adds : — 

But I also contend, on the other hand, 
that if Christianity does pass away, life will 
remain in most particulars and to most people 
mudi what it is at present 

This idea is further developed in an earlier 
passage in the paper : — 

Love, friendship, ambition, science, Utera- 
ture, art, politics, commerce, professions, 
trades, and a thousand other matters vrill ko 
on equally well, as far as I can see, whether 
there is or is not a God or a future state ; 
and a man who cannot but occupy every 
waking moment of a long life with some or 
other of these things must be either very un- 
fortunate in regara of his health or circum- 
stances, or^else mpst be a very poor creature. 

Although he thinks the world can get on 
without theology, the writer frdly appreciates 
its beauties : — 

No doubt the great leading doctrines of 
theology are noble and glorious. To be able 
to conceive of the world as the work of a 
Being infinitely wise, infinitely powerAil, 
a^d, in some mysterious way, mfinitely 
gooa - to regard morality as a law given to 
men by such a Being ; to look upon this out- 
ward and visible life as only a part of some 
vast whole, other parts of which may vindi- 
cate its apparent inconsistency with the wis- 
dom and goodness which are ascribed to its 
Author, is a great thing. People really able 
in good faith to look on the world in that 
light are ennobled by their creed ; they are 
carried above and beyond the vulgar and 
petty side of life ; and, if the truth of pro- 
positions dependcKl not upon the evidence by 
which they can be supports, but on their 
intrinsic beauty and utility, they might vindi- 
cate their creed against all others. 

Lawyers who read this disquisition will be 
apt to attribute the solidity of these views, 
which contrast favourably with the vague- 
ness of most philosophical speculations, to 
the practical training of a lawyer. Their 
cheerfulness is almost an inseparable in- 
cident of the successful man of action.— -Xoif 
Journal (London). 



THB LEGAL NEWS. 



READ V. ANDERSON. 
The decision of Mr. Justice Hawkins in 
Read v. ATidernm, 52 Law J. Rep. Q. B. 214, 
which was unfavourably criticised in these 
columns on April 7, last year, has been af- 
firmed in the Court of Appeal, the Master of 
the Rolls dissenting. The question was 
whether a commission agent, having lost a 
bet made according to agreement with his 
principal in the agent's own name, and hav- 
ing paid it contrary to the directions of his 
principal, can recover it from the principal. 
The Master of the Rolls is unable to accept 
Mr. Justice Hawkins' ingenious ' finding of 
£B.ct,' that the authority to pay was not re- 
voked—a finding based on the notion that, 
although the plaintiff declined to allow the 
payment of this bet, he did allow the pay- 
ment of other bets. The Master of the 
Rolls is further unable to imply any contract 
to indemnify the plaintiff against the dis- 
credit which would fall on him on the turf 
by reason of his not paying his bets. The 
majority of the Court, consisting of Lords 
Justices Bowen and Fry, are of opinion that 
such indemnity is implied. Betting on com- 
mission is one of the most important in* 
dustries of the racecourse at the present day, 
and this decision will be considered highly 
satisfactory by commission agents, because 
practically it makes their debts recoverable 
at law. In 1846, when 8 & 9 Vict c. 109 was 
passed, this form of speculation on the turf 
W4S probably almost unknown. If the prin- 
ciple of that statute is to be maintained, it 
ought to be amended, and it is not impossible 
that the question may arise whether the 
recovery of debts paid by authority ought 
to be allowed in a Court of law. It is, how- 
ever, to be hoped that the present case will 
be taken to the House of Lords, when it will 
be open to that tribunal, besides passing 
judgment on this new impHed indemnity, to 
say whether a greater effect ought not to be 
given to the words * null and void ' in the 
statute than has hitherto been attributed to 
them in the Courts below. — Law Journal, 



GENERAL NOTES. 

The London (Bng.) Chamber of Ck>inmeroe has passed 
a resolution favoaring the passage of a bankraptoy act 
in Canada. 

It is stated that Lord Petre, who, at the autumn ses- 
sion of Parliament will take the seat Taoatedbyhii 



father, who reoently died» will be the fittt ORlhoIie 
priest who Yulb sat in the House of Lords since the 
reformation. 

The Law Joumai O^ndon) sajs : " Tbers is HiUe 
probability of the details of what would form a rooAD- 
tie biography being supplied from ICr. Beiuafflm*9 
papers, as Mr. Benjamin made it a habit to destroy 
all priyate documents immediately they oeased to be 
of practical yalue. Half the misery of life, he used to 
say, was caused by treasuring old papers." 

The rapidity with which the old order of serjesati 
is dying out of memory is cTidenoed by the fact thit & 
oorrespondent last week wrote to ask whetherseqeaDts 
or Queen's Counsel had precedence. We most refer 
him to Mr. Serjeant Pulling's book if he wid)#to 
know how it jaX\ came about; but the answer is, tlui 
Queen's Counsel rank first in Sngland, but the Ser- 
jeants in Ireland. Before Queen's Counsel becime s 
recognised institution the leader of the bar rankiiic 
before the Attorney and Solioitor-Oeneral wu the 
Queen's ancient seijeant, oyer whom Mr. Serjesnt 
Pulling so eloquently cries ' Ichabod.'— Xaw Journal, 
(London.) 

On one of the many official excuraoos made by boat 
to Fortress Monroe and Chesapeake bay. Chief Jasdee 
Waite of the Supreme Court, Judge Hall of North 
Carolina, and other dignitaries of the bench were 
participants. When the government steamer had got 
fairly out of the Potomac and into the AtlantiCt the 
sea was veiy rough, and the vessel pit<Aed fearfaily. 
Judge Hall was attacked violently with sea-sSckneaa 
As he was retching over the side of the vessel and 
moaning aloud in his agony, the chief justice stepped 
gently to his side and laying a soothing hand oo hia 
shoulder said : * My dear Hall ! can I do anything for 
you ? just suggest what you wish.' ' 1 wish,' said the 
sea-sick judge, ' your honor would ovenule this mo- 
tion !' 

In Paris, in May last, the dismembered portions of a 
human body were found in the Seine near the Pbot 
Neuf ; but, though an inquest on these remains prored 
that murder had been committed, no sueoess folloired 
the endeavours to find the murderer. It ohaneed, 
however, some time afterwards, that a dog was re- 
marked whining about the river banks near the Pont 
Neuf, and it was ascertained that the animal belonged 
to a shopkeeper who had been missing from his home 
since the end of April. The clew was followed up. It 
shortly transpired that on a certain day the tradesmaa, 
with his favourite dog, had gone to the lodgings of a 
cq/^ waiter, named Mielle. The latter's neigfabouR 
deposed to hearing screams and cries for help issuiDir 
from the rooms, and it was found that the waiter had 
disappeared, after causing a couple of boxes cootaiD- 
ing something heavy to be removed from his lodgings 
to a hotel near the river. It is conjectured that the 
dog witnessed the ghastly dismemberment of his 
master's body, and followed the murderer when he 
went to throw it into the Seine. Bnough was leaned, 
in fact, to induce the police to issue a warrant for Ike 
arrest of the waiter, which was effected last week at 
Bar-fluivAabe, Mielle oonfeflsinff the crime. 
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COUNSEL FEES. 

In connection with the discussion over the 
case of Mr. Doutre, which has occupied some 
space in our columns, we may refer to the 
latest judicial exposition on the suhject of 
counsel fees. In the case of In re Cockayne^ 
judgment was rendered by the English (Dourt 
of Appeal, Aug. 7. It was an appeal by Mr. 
Yeatman, a barrister, from a refusal by Mr. 
Jostice Stephen and Justice Mathew to strike 
Mr. Cockayne, a solicitor, off the rolls. It 
appeared that Mr. Yeatman had been em- 
ployed by Mr. Cockayne in a number of 
different matters, and that fees to the amount 
of 100 guineas were due in respect of them. 
Mr. Yeatman alleged that in several cases 
Mr. Cockayne had received the fees from his 
clients and had failed to pay them over. 
This was denied by Mr. Cockayne, who, 
moreover, asserted that there was an agree- 
ment between him and Mr. Yeatman to the 
effect that the latter was to have any busi- 
ness that Cockayne could give him, but was 
only to be paid the fees when Mr. Cockayne 
himself obtained them. This agreement Miv 
Yeatman denied. 

The Master of the Bolls said that the 
appeal must be dismissed. The case was full 
of lamentable disclosures. He had always 
stood up for the observ^oe of the most 
scrupulous honour in the profession. One of 
the first rules had always been that a coun- 
sel's fee was not a debt Every barrister 
knew that rule, and ought not by any legal 
proceeding to press for his fee. The old rule 
was that no barrister should take a brief 
unless the fee was paid at the time. If, 
however, he did so, he had nothing but the 
solicitor's honour to look ta He had no 
right to apply to the client in any way. The 
duty of a solicitor was reciprocal ; he should 
mark a proper fee, and should under any 
circumstances pay it He knew that he was 
under an honourable engagement, and if he 
made excuses for not paying counsel's fees 
be acted unpro&ssionally. It followed that 



any agreement as to fees was wholly unpro- 
fessional and was equally dishonourable to 
both parties. It was not, however, necessary 
to decide whether or not there had been such 
an agreement in the present casa The ques- 
tion was whether Mr. Yeatman had made 
out a sufficient case. The Court would never 
interfere in respect of the mere non-payment 
of fees, though in cases of fraud they would 
do so— as, for instance, where a solicitor ob- 
tained fees from his client upon the allega- 
tion that they were due to counsel That 
was to punish the fraud, not to assist the 
barrister to recover his fees. Mr. Yeatman 
had shown no case which would justify the 
Court in striking Mr. Cockayne off the rolls. 
There was no proof that he had received fees 
which he had corruptly refused to pay over. 
There was no proof of a corrupt intention, 
although for a time Mr. Cockayne claimed 
to retain certain fees in order to set them off 
against a claim of his own against Mr. 
Yeatman. There was no power to do that, 
but that only showed that Mr. Cockayne 
had taken a mistaken view. That was not 
dishonourable. The whole attempt to obtain 
these fees was a breach of the regulations 
between a barrister, the public, and the 
profession. 

Lords Justices Bowen and Fry gave judg- 
ment to the same effect 



BUSINESS IN APPEAL, 
At the opening of the September Term of 
the Court of Appeal in Montreal the number 
of cases inscribed was 84. In 1882 there were 
107 inscriptions at the beginning of the 
September Term, and in September 1883 the 
number was 106. The two extra terms of 
December and February last, therefore, show 
as their result a gain of 22 cases. 



APPOINTMENT. 
The Hon. John O'Connor, who has been 
appointed to the vacant judgeship of the 
Queen's Bench Division, Ontario, was bom 
in Boston in 1824. He was called to the bar 
of Upper Canada in 1854, and made a Queen's 
Counsel in 1873. He has filled the following 
positions in the Dominion government: — 
President of the Council from July, 1872, to 
March, 1873 ; Minister of Inland Kevenudi 
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from March, 1873, to July, 1873 ; Postmaster- 
General, from July, 1873, to November, 1873, 
when the government resigned. In the pre- 
sent government he was President of the 
Council from October, 1878, to January, 1880, 
when he became Postmaster-General; Sec- 
retary of State from November, 1880, to May, 
1881, when he again became Postmaster- 
General, which appointment he resigned in 
May, 1882, when he retired from the cabinet 
Recently Mr. O'Connor has been acting as a 
commissioner for the consolidation of the 
Statutes. 

DOUTRE V. THE QUEEN, 

To the Editor of the Lkqal News : 

It is time to give back to this case its 
original title. Mr. Doutre was not a defend- 
ant in a penal case, as The Queen v. Doutre* 
might imply, but was plaintiff, claiming from 
the Dominion Government proper remunera- 
tion for his services, before the Halifax 
Fisheries Commission, in 1877, under the 
Washington Treaty of 1871, 

This being done, let us sum up the bear- 
ings of the judgment of the Privy Council, 
of the 12th July, 1884. (7 L. N. 242.) The 
following points seem to be now well settled: 

1. The remuneration of a lawyer, wherever 
his services are rendered, is regulated by the 
law of his domicile, and the rules of his own 
bar. 

2. The same law and rules determine his 
power to contract and to sue for fees and 
exi)enses. 

3. The quantum meruit is the rate of his 
remuneration, where there is no express or 
implied contract to limit it 

In substance that decision is in con- 
formity with the spirit of the jurisprudence 
of Canadian Courts, especially those of Que- 
bec and Ontario. 

Having weighed and closely examined the 
Canadian precedents, in order to sustain Mr. 
Doutre'a position, I know what can be ex- 
tracted from any particular case, to impeach 
the conclusion herein summed up; but I 
repeat that the substance of Canadian de- 
cisions is to be found in the judgment of the 
Privy Council. 

* * Before the Supreme Court and the Privy Council 
the cause took the title Rea, v. Doutre^ the Crown being 
the Appellant.— Ed. 



The principles r^^ting the English and 
French bar had the effect of raising, in some 
minds, doubts which have found expression 
on the bench, here and there ; and it is for- 
tunate that the true doctrine has at last 
received a final consecration, in accordance 
with the law common to citizens at laige. 

Wherever tariffs are made, with legal 
sanction, they constitute an implied contract 
between counsel and client, in the cases pro- 
vided for. To alter or supersede that implied 
contract, it requires another contract, which 
must be proved according to the common 
law rules of evidence. For instance, in 
Lower Canada, no contract, the object of 
which exceeds $50 in valuoi can be proved 
by oral evidence, if there exists no ocmmtwx' 
menl de preuve par krit. 

The builder who constructs a house re- 
quires no written contract to obtain, in 
Courts, the value of his work and material 
The quantum meruit will determine tlie 
amount of his claim. 

The tariff does not provide for criminal or 
arbitration cases. Even in judicial arbitra- 
tions, lawyers are not expected to act If 
they do, there is an Implied contract that the 
value of their services shall be paid, on the 
same principle as in the case of the builder. 
In such cases, the builder or the lawyer re- 
quires no verbal or written agreement It is 
the other party that requires an agreement to 
limit the quaiUum meruit And this is the 
principle applied in the case of Mr. Doutre 
by the Exchequer and Supreme Courts, and 
by the Privy Council 

Of all the opinions expressed by the dis- 
senting Judges of the Supreme Court, that of 
Justice Gwynne is the only one which was 
particularly noticed in England; and for 
those present at the argument, the weight of 
that opinion looked quite formidable, until 
the decree disposed of it Tlie pardonable 
error of date it contained did not affect its 
merits in the least J. D- 

It is stated that the oases unheard in the Enfliah 
Chancery Division number 700, and in the QoeenV 
Bench Division 1200. A correspondent of the Kaw 
soKKests that a meeting be called of suitors and witnc*- 
ses to send a deputation to the Lord Cfaaneellor aad 
the Lord Chief Justice at the opening of the Courti, 
and begin a course of organised pressure for reform. 
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NOTES OF CASES. 

COURT OF QUEEN'S BENCH. 

Mo^nitBAL, September 17, 1884. 

Bejore Dorion, C J., Monk, Rahsay, Tebsihb 
and Cboss, JJ. 

BiTBBOUOHB y. Mhbriman. 

Procedure — Appeal while cage is pending in 
Review. 

The Court wHl not grant leave to appeal from 
an interlocutory judgment while the record 
is before the Court of Review onan inscrip' 
Hon from the same judgment. 

The defendant moved for leave to appeal 
from an interlocatory judgment dismissing 
A declinatory exception. 

The plaintiff opposed the application and 
produced a certificate showing that the case 
had been inscribed in Review by the defend- 
ant on the same judgment 

The CouBT ruled that an application for 
leave to appeal could not be entertained while 
the case was before the Court of Review. 
Motion withdrawn. 

Robertson, RUckie & Beet for the defendant 
moving. 

C. & Burroughs for the plaintiff 

COURT OF QUEEN'S BENCH. 

MoNTRBAL, February 21, 1884. 

Before Dohion, CL J., Monk, Ramsay, Cross & 

Baby, JJ. 

Bakib (deft below), Appellant, and Lhbbau 

(plff below), Slespondent 

Master cmd Apprentice — Brmch of contract. 

A contract qf apprenUceship win be annulled if 

it appear that the apprentice has not a fair 

^ opportunity of acquiring proficiency in the 

art which the master engaged to teach him. 

The action was brought by the respondent 
complaining that the appellant had not 
carried out an agreement entered into in 
1879, by which the appellant undertook to 
instruct the respondent's minor son in the 
art of ornamental engraving and the manu- 
iacture of rubber stamps. The terms of the 
engagement were: '<To teach or cause him 



to be taught and instructed in the manu- 
facture of rubber and embroidery stamps 
and in the art of ornamental engraving as 
fast as he, the said apprentice, may prove 
himself capable of learning or taking up the 
same." The father complained that Baker 
had not fulfilled the obligation assumed; 
that engraving is a difficult art, requiring 
several years of constant practice before it 
can be undertaken as a business, whereas 
the manufacture of rubber stamps is not an 
art, and requires only a few days' study; 
that Baker had kept young Lebeau employed 
in making stamps, and had not taught him 
ornamental engraving; in fact, that very 
little engraving was done in his establish- 
ment It was therefore asked that the in- 
denture of apprenticeship be annulled. 

The defence was that there had not been 
a breach of the contract ; that appellant had 
taught the apprentice as rapidly as the capa- 
city of the latter permitted. 

The action was dismissed in the Superior 
Court on the ground that the specimens of 
work executed by the apprentice showed, in 
the opinion of experts, that he had made 
satisfactory progress for the time he had been 
apprenticed. 

The case was then taken to Review, and 
the judgment was there reversed, the court 
being of opinion that the apprentice had not 
been afforded a sufficient opportunity to 
practice the art of engraving, and that five 
or six years' assiduous practice was neces- 
sary. The agreement was therefore annulled. 
The defendant appealed from this decision. 

Archibaldy for the appellant, submitted 
that the contract was widely different from 
contracts of apprenticeship in France or 
England, where the apprentice usually is not 
only not paid for his services, but gives a 
considerable premium to his master. The 
obligation of the appellant was to have his 
apprentice taught the art of making rubber 
and embroidery stamps, and also the art of 
ornamental engraving. It was not denied 
that the former had been sufficiently taught, 
nor was it pretended that young Lebeau had 
not made considerable progress in the art of 
engraving on metals; but the complaint 
seemed to be that he was not furnished the 
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opportnnity of devoting himself constantly 
to the study of ornamental engraving. It 
was submitted that this was not the correct 
interpretation of the contract, and that the 
teacher must be allowed to exercise some 
discretion as to the order and manner of the 
studies. The object of the action was to 
break the indentures, and after the judgment 
in the Superior Court dismissing the action, 
Lebeau had actually deserted from the ser- 
vic^of his master. 

Oeoffriorif for the respondent, contended 
that the apprentice had not a fair opportunity 
to acquire the art of ornamental engraving. 
Young Lebeau had been apprenticed more 
than two years when the action was brought, 
and his progress in the art was very smaU. 

Ramsat, J. By deed of indenture of the 7th 
August, 1879, the respondent apprenticed his 
minor son, Th^phile, then aged 15 years, to 
appellant for five years and ten months, to 
date from the 1st day of the current month. 
The obligations of the appellant were to teach 
or cause him (the apprentice) to be taught 
and instructed in the manufacture of rub- 
ber and embroidery stamps, and in the art 
of ornamental engraving, as fast as the said 
apprentice may prove himself capable of 
learning or taking up the same. The appel- 
lant further agreed to pay the apprentice a 
salary gradually rising at a rate of from $3 a 
month in the first year to $14 in the sixth 
year. 

On the 24th January, 1882, that is about 18 
months after the beginning of the term of 
apprenticeship, the respondent brought an 
action to set the deed aside, the appellant 
not having fulfilled the obligations of the 
deed. The allegations in support of this de- 
mand succinctly stated are that appellant 
had kept the apprentice at work on the 
simpler part of his business, namely, in the 
making of the rubber and embroidery 
stamps, which is not really an art, but an 
operation easily learned, whereas he never 
taught him to engrave on metals, and gave 
him no reasonable opportunity of learning 
this art, which is really difficult to learn and 
the knowledge of which is a valuable acqui- 
sition. 

The plea was the general issue, and a good 
many witnesses were examined to show on 



one side that appellant's business was small, 
and did not afford facilities for learning the 
appellant's trade; that the apprentice was 
adroit and could learn quickly, and that he 
had not learned as rapidly as a person of his 
aptitude should have done, and on the other 
hand, that he had made reasonable prograss 
for the time, even in the difficult art of en- 
graving, and that he had £air opportonitieB 
of learning the trade of appellant 

The first thing to be considered is the 
nature of the contract of apprenticeship, aod 
whether the appellant had undertaken anj 
special obligations by the terms of the deed. 
The respondent seemed to attach some im- 
portance to the words " to teach or cause the 
apprentice to be taught as fieust as he, the said 
apprentice, may prove himself capable of 
learning or taking up the same." I am not 
of opinion that these words add anything to 
the obligations of the master. They expren 
a reserve which seems to be implied by the 
law, that the master shall not be obliged to 
teach more than the apprentice can learn* 
(Wood's Law of Master and Servant^ 69.) 
The duties of the master set forth in the in- 
denture must be substantiaUy performed. 
(Wood, 68.) In the absence of any obliga- 
tions beyond those of the common law it 
seems that, both in France and in England, 
the master must teach or cause to be taught 
the principles of his profession and give the 
apprentice reasonable opportunity to learn it 
Having done that he has fulfilled his obliga- 
tion. (S^bire & Carteret va Apprenti, Na 
20; Fra6er,468.) These questions are emi- 
nently subject to the discretion of the court, 
and the decision arrived at shonld not be 
readily interfered with. (S^bire A Carteret 
vo. Apprenti, Na 28.) It will readily be ad- 
mitted that an apprentice should be held 
strictly to his bargain, else dishonest peo|)e 
might gain undue advantages by having their 
children taught the rudiments of a trade and 
then allowing them to desert their employ- 
ment On the other hand, it would be very 
cruel to make a youth waste five or six years 
of his life at low wages without prospect of any 
compensating advantage in the future. Here 
we know from the appellant's own evidence 
that he had no engraving business worth 
speaking of; and therefore that the youth 
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oonld ha76 no opportonity of acquiring pro- 
fidency in the art It is said in answer to 
this that the boy had been employed in the 
pUoe before the indenture, and that he knew 
exactly what kind of business was done. I 
cannot think this is an answer to the war- 
ranty of the deed that he would give him a 
Cur opportunity to learn engraving, taking 
with it the evidence that not only there was 
no business going on in the shop, that the 
master was in such health he could not 
execate work of the kind, and that he had no 
man to take bis place. So far as we know 
^pellant had nothing but apprentices. He 
Bpeaks of work being done by them, but 
DOTer by journeymen, or people supposed to 
know the business, and he was little in his 
shop, being either out or ilL On the other 
hand, it is proved that the apprentice had 
made some progress in engraving, and two 
witnesses say that it was fair progress for the 
time he had been at Baker's (two and a half 
years), while Dawson says it was not The 
boy had been examined to establish that he 
had peculiar aptitude for work of the sort, 
and that he had been taught drawing, which 
enabled him to learn quickly. I don't think 
his evidence is admissible in the suit It is 
his own suit, and even if it were admissible, 
his opinion of his own capacity might be just, 
but it is hardly calculated to produce much 
effect on the minds of others. Again, It has 
been said, with some reason, that the boy 
had been making plans, sometime before the 
institution of the action, to leave his employ- 
ment, and to start for himself in the same 
Bort of business. He asked another appren- 
tice (Cantwell) to leave with him, and told 
him they would make more money. But it 
appears that he did not pretend to do the 
engraving work, and that he reckoned on 
getting a mftn who was an engraver to go 
with him. This is not very conclusive either 
way. It may be that the boy, finding he 
gained no experience, intended to take some 
other means to learn the trade he intended to 
foUow, or it may be he meant to end his 
indentures. Again, his running away after 
the judgment in the Superior Court was 
against him, is not reassuring ; but, again, it 
may be argued that* if the appellant was not 
fulfilling his contract with the boy, the latter 



was justifiable in refusing to throw away 
more of his time. It has been said the mas- 
ter was not put en demeure and that he ought 
to have been called upon to give more com- 
plete instruction. The action was putting en 
demeure ; it was brought before the boy left, 
and there was no tender by the pleas to give 
ftirther instructions. 
Judgment confirmed, Crobb, J., dissenting. 
Archibald dc McCormich for Appellant 
G^offirion, Rinfret <£; Dorion for Bespondent 



6UPERI0B COURT. 
piBtriot of St Francis.] 

Shbrbrookb, Sept 10, 1884. 
Before Bbooks, J. 
Lbonard et aL v. Rolfb et aL 
Procedwre'^7 Fwt., (Q.) cap, 8, s. 2, m. 6. 

The 47«A Ftc, cap. 8, Jms not repealed 46lh Vic. 
cap. 26, «. 1, «o CLSto dqprive the Svperior 
Court of the right of hearing and dispoting 
of proceedings inddental to the hearing and 
trial of ccLses on any juridical day. 
Pbr Curiam. The defendants suggest, upon 
an inscription for hearing on a demurrer to 
defendants' second plea, that this Court had 
no jurisdiction on the day fixed for such 
hearing, inasmuch as said day is not a day 
in term ; that 47th Vic., cap. 8, sec. 2, sub- 
section 5, conferred the right to try only those 
cases inscribed for enqtUte, for hearing, or ' 
enqudte and final hearing ; that 46th Via, cap. 
26, s. 1, is repealed by the Act of last Session, 
and said Act, which says : " Every juridical 
day is deemed to be a term day for the trial 
and hearing of cases before the Superior 
Court and Circuit Court, whether they are 
inscribed for proof or for hearing, or for proof 
and hearing at the same time," or as it is in 
the French version : ** Tout jour juridique est 
r^put^ jour de terme pour Vinttruction et Tau- 
diHon des causes taut devant la Cour Sup6- 
rieure que devant la Cour de Circuit, qu'elles 
soient inscrites pour enqudte,ou pour audition, 
ou pour enqu^te et audition en m6me temps," 
does not confer the right to hear and deter- 
mine incidental proceed^rs ; i.e: defendant 
says the 47 Vic. has revCTed the rule of pro- 
ceedings which obtained under 46 Vic. ; that 
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while before the Act of last Session yon could 
only hear out of term incidental proceedings, 
now you can only try cases inscribed for 
enqu^Uy for hearing, or for enquSte and hear- 
ing at the same time; that the legislation 
has been retrograde, and that the great boon 
which was conferred by the legislation of 
1883, facilitating proceedings and obviating 
delays, has been taken away, and that we 
can now have out of term only the taking 
of evidence and final hearing of cases upon 
the merits. Without commenting upon the 
expression in the Statute, ''Every judicial 
day is deemed to he, ripuU, a day in term," 
instead of saying "w" or "shall be" ; we must 
consider the exact meaning of the words of 
the Act, and the intention of the legislature, 
as it is a question of interpretation. 

The words in English are trial and hearing, 
in French Vinatructum et VauditUm. Now if 
you can try a cause on a certain day, can you 
not do what is incidental and necessary to 
that trial? The word trial is made to corres- 
pond with instrvction. I cannot for a moment 
think that the legislature intended to do 
what the learned counsel who makes the 
suggestion contends it has done, to confer 
upon the Court the right out of term to try a 
case upon the merits and deprive it of the 
right to decide what is of less importance, 
the incidents of the trial 

Let us see what the practical result or 
application of the interpretation contended 
for by the defendant would be. A case is 
inscribed for enquite and final hearing. Wit- 
nesses are summoned on both sides and in 
attendance. When either plaintiff or defend- 
ant desiring delay or postponement makes a 
motion upon some incidental matter, the 
Court would be unable to decide the motion, 
and the whole case would be continued until 
the term, t. e., supposing that under sec. 2 of 
47th Vic, cap^ 8, we have any terms. The 
word instruction is thus defined by Ferrifire, 
Diet de Droit et de Pratique, vo. Instruction : 
" Instruction se dit dee proo^ures et forma- 
lity qu'on fait pour mettre une affaire en ^tat 
d'etre jug^ Mais on se sert ordinairement 
de ce mot pour signifier les procedures qui se 
font depuis ^assignation jusqu'A I'appointe- 
ment U y a mtoe encore des instructions i 



jusqu'au jugement d^finitif du proc^, comme 
les lettres de rescission, les inscriptions de 
faux, et les demandes incidentes." In the 
ordinary acceptation instruction is defined as 
direction, preliminary proceedings, examinar 
tions, proceedings, triai, from instruire to ex- 
amine, to prepare for trial 

In our Code de Procedure it is true that the 
word instruction is used as it is translated in 
the 47th Via, and also in the 46 Via, cap. 26, 
s. 2: Toutes causes inscrites seront inatruiUs, 
which is certainly using the word in a limit- 
ed sense and not giving it its full meaning. 

But even if you were bound by this inter- 
pretation another principle comes in : Shall 
we give the Act the construction esridently 
intended by the legislature, or shall we re- 
strict it? "Qui hoeret in Htera hoeret en 
cortice." It is not the words of the law, says 
the ancient Flowden, " but the internal sense 
of it thai makes the law; the letter of the 
law is the body ; the sense and reason of the 
law is the soul." 

I do not mean to say that we can give to 
words an interpretation wholly difS»rent 
from their meaning, but the Court shall, if 
it can, by giving a fair construction to a 
statute, carry out the intention of the legisla- 
ture that enacted it What was the intention 
of the legislature as expressed by 46 Via^ 
cap. 26, s. 1 ? Every day was deemed to be a 
term day to hear and try all incidents to a 
cause, but not the cause itself upon its 
merits. This was repealed, and now they 
say you may hear and try aU causes how- 
ever inscribed, and in so saying the legisla- 
ture evidently did not intend to restrict, but 
to enlarge the provisions of 46 Via, cap. 26, 
and they undoubtedly, in the enactment of 
47 Via, intended that the greater shoold 
include the less, and that the power to try 
should include, as it must necessarily include 
(or our whole system would bea fiskilure), the 
power to pass upon aU matters incidental to 
trial Holding this, I must declare that this 
Court has power, under 47th Via, cap. 8,8. 2, 
sub-sec. 6, to hear and determine on any 
juridical day all matters incidental to the 
trial of cases. 

L. K Panneton for Defendant 

& A. Hwrd for Plainti£ 
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OOUR SUPfeMEURE. 

MoNTB^L, 30 mai 1884. 

Coram Loranobr, J. 

Erxbbt Desrosibrs v. Josbph Lbbbabd. 

Action m dommaged — Art, 1053, C Gulden" 
tiU de la personne diffamie dans un article 
dejofJomoL 

?BL CURIAM. " La Cour, etc. 

*' Attendu que le demandeur, avocat de la 
cit^ de Montreal, se plaint quele d^fendeur, 
4diteur du journal "Le Monde," aurait, le 7 
novembre 1883, public et imprim^ dans ce 
journal et mis en circulation un article inti- 
tule : " Tdujoun le mhne;' et se lisant comme 
suit : '' Un avocat qui a pourtant eu assez de 
" le9on8 pour apprendie & respecter les gens, 
" yient encore de s'en faire donner sur les 
"doigts. Ils'^tait permisde tonir des^pro- 
"posinjurieux ausujetd'une damerespec- 
"" table, pensionnaire de rb6tel du Canada. 
'' Un jeune homme, agent d'assurance, qui 
" oonnaissait tr^-bien la dame en question, 
" le fit taire ; Tavocat persista ; alors le jeune 
'^ homme, indign^, le saisit et le forga d'aller 
" demander pardon & la victime de la calom- 
*^ nia Apris qnelque resistance, notre homme 
" dut s'ez^cuter, mais malheureusement, la 
"damen'6taitpas4Ph6teL L'avocat descendit 
'' abrs et courut faire sa plainte & la police ; 
^ il y avait un assaut, mais le jeune homme 
^ 8'estima heupeux de payer $5.00 et d'avoir 
" tenu I'honneur d'une femme sauf ; " 

** Attendu que le demandeur qui r6clame> 
par la pr^sente action, des dommages au 
montant de $250, all^e que cet article ^tait 
dirig^ centre lui ej^n'^tait que la suite d'un 
systdme de diffamation, d'injures et de cap 
lomnie suivi & son ^gard par le m^me jour- 
nal, qui aurait, quelque temps auparavant, 
pabli^ un autre ^rit diffamatoire centre le 
demandeur, lequel 4crit ayant ^t^ subs^ 
qaemment reconnu faux par le d^endeur, 
aurait ^t^ r^tract^ par ^rit ; 

'* Attendu que le d^endeur a plaids que 
ks laits rapports dans T^crit dont le deman- 
deur se plainttsont vrais, qu'ils se sent pas- 
s^ dans un endroit public, ainsi que Talldgue 
la d^laration ; que oes faits out ^t^ publics 
de bonne foi, sans malice et nullement dans 
le but de causer du tort au demandeur ou H 



qui que ce soit; que le d^endeur, comme ^ 
joumaliste, avait le droit de publier Particle 
en question dans le but de faire voir au pu- 
blic le sort qui attend coux qui tiennent des 
propos injurieux sur le compte des femmes, 
en m^me temps que la punition r^serv^ & 
ceux qui interviennent pour chAtier les d6- 
linquants que les tribunaux seul| sent char- 
ges de punir ; laquelle defense est suivie 
d'une defense en fait ; 

"Consid^rant qu'il r^sulte, tant des cir- 
constances qui out pr^c^^ la publication de 
r6crit en question que de la publicity donn6e 
au proc^ qui aurait 6t6 jug6 & la cour de po- 
lice, dans lequel le demandeur 6tait men- 
tionn^ comme partie plaignante, que le d^ 
fendeur a voulu dinger et que, de fait, il a 
dirig6 centre le demandeur le dit ^rit et Ta 
suffisamment d^ign4 pour que le public com- 
prit que Tavocat dont 11 est question dans le 
dit ^crit, etait le demandeur ; 

*' Consid^rant que T^crit en question est 
injurieux, diffamatoire et propre & nuireffl la 
reputation du demandeur ; 
. '^ Consid6rant que le d^fendeur a plaid6 
que les faits aD^gu^s dans le dit ^crit etaient 
vrais et qu'il n'a fait aucune preuve de ces 
faits ; qu'il n'est point prouv6 que dans les 
occasions relat6e8 dans le dit ^crit, le deman- 
deur se soit servi du langage calomnieux ou 
diffamatoire qui lui est reproch^ ; 

"Considerant qu'en plaidant la v6rite de 
ces faits et en n'en faisant aueune preuve, le 
plaidoyer du d^fendeur constitue une aggra- 
vation d'injure ; 

'' Consid^rant que le dit 6crit a et6 public 
sans cause ni raison, se rapporte k des faits 
de la vie intime que le public n'a aucun ih- 
ter^t & connaltre, et que la publication 
de semblables Merits constitue un abus de la 
liberty de la presse et des privileges reclames 
par la defense ; 

'' Considerant que le demandeur a droit & 
une reparation, et prenant en consideration 
toutes les circonstances de la cause ; 

*' Condamne le defendeur k payer au de- 
mandeur la somme de $50 courant, avec in- 
teret de ce jour et les depens de Taction telle 
Qu'intentee, distraits & MM. Lareau et Allard, 
avocats du demandeur. 

Lareau & Allard, avocats du demandeur. 

Olobenski <fc Poirierf avocats du defendeur. 
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LITERARY PROPERTY. 

We are glad to see that lectures, even 
when delivered orally, are within the pro- 
tection of the law, and that persons publish- 
ing them for profit without the consent of the 
lecturer can be restrained by injunction. Mr. 
Justice Kay, following the law laid down by 
Lord Eldon in Ahemethy v. Hutchinwn (3 L. 
J. O. S. 209, Ch.) has thus decided in the 
recent case of Nicols v. Pitman. The lecture 
in question was delivered orally at a collie 
by the plaintiff, who before delivery had 
committed it to writing. The defendant 
attended and took the lecture down in short- 
hand, and subsequently published it in short- 
hand characters. It certainly seems only in 
accordance with justice that a nerson who 
has devoted time and learning to amassing 
the necessary material for a lecture should 
be protected from having it published by 
any person who is capable of writing short- 
hand. It is to be noticed that in this case 
the lecture, prior to delivery, had been re- 
duced into writing, and it was therefore con- 
tended that the plaintiff had a copyright in 
it, which he was entitled to have protected. 
Lord Eldon's decision in Ahemethy v. Hutchin- 
son (ubi n^.) however, goes further than this, 
his Lordship there deciding that a person 
orally delivering a lecture, even though it 
has not been committed to writing, is en- 
titled to an injunction to restrain other per- 
sons from publishing it According to Ix)ixi 
Eldon there is an implied contract between 
the lecturer and his audience that, while Uiey 
may make the fullest notes for their own 
personal use, they may not publisli them for 
profit. Even putting aside this implied con- 
tract, a lecturer might well argue that he had 
such a property in his lecture, even though 
it be not committed to writing, as to entiue 
him to relief against piracy. A lecture which 
is not committed to writing differs from a 
literary coui^sition only in the way in 
which its subjectrmatter is conveyed to the 
knowled^ of the public. In the one case it 
is the voice, in the other printed characters. 
The language and sentiments, which are the 
substance of the matter, are in both cases 
the same. This case was somewhat anom- 
alous from the fact that the publication com- 
plained of was in shorthand characters. 
This was somewhat relied upon by the de- 
fendant, but the learned judge, not unnatur- 
ally, refused to be influenced by a circum- 
stance, the only practical effect of which is 
to limit the number of readers of the publi- 
cation. — Law Times, 



GENERAL NOTES. 
Within the past year, no less that twenty-flye rail- 
way companies, whose aggregate share capital and 
debt exceed $550,000,000, have gone into the hands of 
receiyers. An application for the appointment of a 



reoeiyer for a railway oompany, is no looger a nn 
proceeding in oar courts ; mismanagement may aoeoaot 
for this fact in a large degree, bat it is no doobt ako 
yery largely owing to the rapid moltiplieation of rail- 
roads in sections of the ooontry where they are hudlj 
able to secure the bosiness that warrants the outlay of 
the capital required to oonstmot and operate them at 
a profit. The coming question with rei^rd to rulwaf 
management inyolyes the olassifioation of pssseorer 
traffic as already adopted in Europe, which will result 
in cheaper travelling to the public and regular sod 
larger diyidends to railway shareholders.— A(f<i/u 
Traww^ 

It not unnaturally surprises many persons that the 
coins of the realm may legally be melt«d down and d^ 
voted to less dignified uses ; but the practice was ob- 
doubtedly leigalised by 59 Geo. UL c. 49, s. 11, when 
melting and exporting were treated together, and hc4h 
expressly permitted. That statute repealed 9£dw. 
IIL, by which the melting of ** sterling half -pennies 
or farthings" was forbidden ; 17 lUch. 11., e. 1. in 
virtue of which " no groat or half-groat** was to be 
melted; and 13 Charles IL, by which the same pro- 
hibition was extended generally to current silTer. 
There appears to have been no statute forbiddinf the 
melting of gold coin, but this was specially allowed in 
the Act of 1819 ; and although the aet is repealed it 
cannot be said to be an offence at common law for a 
man to put his own gold or silver into the melting pot 
because it happens to be stamped with an impression 
of the Sovereign's head. If that consideration were 
sufficient, it would be a misdemeanour to light one's 
cigar with a sheet of postage stamps. The illegalit? 
of melting coin is as old as the Lex Comdia^ which 
forbad melting as well as debasing and ''washinr": 
but according to modem ideas the subject is allowed 
to test practically whether the sovereign is worth its 
weight in gold by turning it into Birmingham jewelleir. 
notwithstanding the disrespect shown to the QueecV 
image and supersoription.—XatP JommaL 

The following case of liability for an iUniispoeed 
cat is noted in the Law Jownal (London) :~" At the 
Marylebone County Court, on May 19, before Mr. H. J. 
Stonor, in the case of Tedder ▼. Maeleod, the leaned 
judge, in giving judgment, said : In this case the plain- 
tiff claims £2 as damages for the destruction of certain 
chickens of a valuable kind by the def eiMiant'6 cat. 
which, it was proved, was of a peculiarly misehieTnos 
disposition, and had on previoVs occasions destroF^l 
tome chickens of the plaintin to the defendant's 
knowledge. The chickens in question were kent in an 
inolosure of wire which the plaintiff had raised to the 
height of seven feet in order to protect them against 
this vei7 oat. Now in the case of Read v. Sdumdt, 3i 
Law J. Rep. C. P. 31, Mr. Justice Willes was evidently 
of opinion that damage done by dogs or by eats oogbt 
to be regarded in the same light, and he there held 
that the owner of a dog of a peculiarly misehieToai 
disposition and having a propensity for the destmction 
of game, to the knowledge of the owner, which bad 
destroyed young pheasants reared u^er domestic hens 
in a wood, and therefore with little or no protection, 
was liable for the same, and it appears to me that the 
present is a much stronger case against the defendant, 
and that the plaintiff is clearly entitled to a reriiet 
for the damages claimed. Judgment aooordingly. 
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GOVERNMENT BONDS. — PREMIUM 
PAYABLE ON CHANCE, 

A qaestion of some interest was decided 
reoontly by the New York Court of Appeals 
in the case of Kohn v. Koefder. The ques- 
tion was whether Austrian Crovernment 
bonds, on which there was a premium pay- 
able upon chance, could be considered a 
lottery. The action was brought under a 
rather peculiar provision of the Revised 
Statutes (2 R. S., 6 Ed. 923), which declares 
that " any person who shall purchase any 
share, interest, ticket, certificate of any 
share or interest, or part of a ticket, or any 
paper or instrument purporting to be a ticket, 
or share, or interest in any ticket, or purport- 
ing to be a certificate of any share or interest 
in any ticket, or in any portion of any illegal 
lottery, may sue for and recover double the 
sum of money, and double the value of any 
goods or things in action which he may 
have paid or delivered in consideration of 
such purchase, with double costs of suit.'' 
The bond in question provided for the pay- 
ment of the sum of one hundred gulden by 
the Austrian government, in accordance 
with the conditions indorsed on the back of 
the same, together with one fifth part of any 
such sum as may be allotted to the prize 
number of the bond, which sum must 
amount to at least one hundred and twenty 
jralden, with interest as provided. Under 
the rules and regulations indorsed on the 
lx>nd, relating to the drawing and redemp- 
tion of the bonds, of which the one in ques- 
tion constituted a part, provision was made 
for the drawing of the bonds by a division 
into series, and the drawing of a certain 
number of series tickets to be deposited in 
a wheel to await the drawing of the prize 
numbers. At a time named a drawing was 
to be had from the series numbers, and pro- 
nsion was also made for the drawing of 
the prize numbers deposited in another and 
separate wheel, and the last named drawing 



designated the numbers which were entitled 
to prizes, which prizes varied from six hun- 
dred gulden to 300,000 gulden. Under the 
terms of the loan for which the bonds were 
issued, the holder was entitled to receive 
his principal and interest and a premium of 
twenty per cent, and what was termed a 
prize, if by the drawing provided for he 
became entitled to the same. The bonds 
referred to were issued by the Austrian gov- 
ernment for the purpose of obtaining a loan 
of money, and the holders or owners re- 
ceived the same upon payment of the 
amount of principal therein named. The 
evident object of the government in issuing 
the bonds was to obtain money for its own 
use and benefit 

The Court said : " According to the true 
interpretation of the instrument, the govern- 
ment, upon receiving the money, promises 
to pay the principal, interest and premium 
named, and in addition any sum which may 
be drawn by the holder of the bond, in ac- 
cordance with the rules and regulations 
indorsed upon the same. This additional 
sum depends upon a contingency which is 
to be decided by lot or chance. Independent 
of this the amount and the terms are fixed 
by the conditions of the bond* The sub- 
stance of the transaction relates to a loan of 
money to the government and the provision 
made for its payment This is the main 
object and purpose for which authority was 
given to issue the bonds, and they were 
disposed of evidently, having this in view. 
The provision by which, upon a certain con- 
tingency, the holder of the bond might re- 
ceive an additional sum, was, no doubt, an 
inducement held out for the purpose of 
obtaining money on the same, but it did not 
constitute the main feature and the sub- 
stance of the transaction between the govern- 
ment and the purchaser of the bond. It was 
a mere appendage and an incident to its 
main purpose, by means of which the holder 
might by chance receive a larger sum than 
the principal, interest and premium which 
the bond itself provided for." 

The Court, upon these facts, was of opinion 
that in loaning money on these bonds the 
holder runs no risk of loss, and he took the 
chance which might arise in case it should 
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be determined by lot that his bond was 
entitled to a larger sum than the principal, 
interest and premiunii which he was sure to 
get in any event While this latter privilege 
depended upon chance, it did not convert the 
bonds into lottery tickets. 



IMMUNITY OF ARBITRATORS. 

The question of immunity of judget came 
up in a new form in the recent case of 
Hoo9ac, etc., Co, v. O'Brien^ before the 
Supreme Judicial Court of Massachusetts. 
The plaintiflfe alleged that their own physi- 
cian Sprague, a lawyer named O'Brien and 
one Hogan conspired to defraud the company. 
Hogan was injured by an accident and placed 
under the care of Sprague who, it was alleged, 
fraudulently induced Hogan to pretend that 
he was much more severely injured than in 
truth he was, and to re^e suitable nursing 
and food to prevent his rapid recovery. An 
action of damages which had been instituted 
by Hogan against the company was referred 
under a rule of court to Sprague and two 
others. The referees united in an award 
against the company of $3,600, on the 
ground that Hogan was permanently injured. 
The award was paid and it was alleged that 
Sprague and (yBrien (the plaintiflTs lawyer) 
retained to themselves $1,600. The company 
averred a conspiracy to defraud, and sued 
Sprague and O'Brien to recover the amount. 
Sprague demurred and the Court sustained 
the demurrer on the ground that he acted as 
arbitrator. Chief Justice Morton said : — 
" The principle is too well settled to require 
discussion, that every judge, whether of a 
higher or a lower court, is exempt from lia- 
bility to an action for any judgment given by 
him in the due course of the administration 
of justice. Yates v. Larmng^ 6 Johns. 282, 
and 9 Johns. 395 ; Pratt v. Gardner, 2 Cush. 
63, cited. A similar immunity extends to 
jurors. The question whether a like immu- 
nity extends to arbitrators seems never to 
have arisen in this Commonwealth. An 
arbitrator is a quasi-judicial officer under our 
laws exercising judicial functions. There is 
as much reason for protecting and insuring 
his impartiality, independence and freedom 
from undue influences aa in the case of a 



judge or juror. The same consideratioDs of 
public x>olicy apply, and we are of opinioa 
that the same immunity extends to him. 
Jones v. Brown, 54 Iowa, 74. It follows tb&t 
this suit cannot be maintained against ^e 
defendant Sprague, and his demurrer most 
be sustained.'' 

O'Brien also demurred, but his demaner 
was overruled. The Chief Justice said:— 
" The demurrer of the defendant O'Brien 
presents a different question. The immani- 
ty from actions extended to 8{MragQ6 on 
grounds of public policy does not protect 
O'Brien. If a lawyer who brings a suit, by 
suborning witnesses, by bribing thejadgo, 
jury or arbitrators, or by other corrupt and 
illegal practices, procures an unjust judgment 
against his adveisary, we know of no legal 
reason why he should not be responsible for 
his illegal acts to the party injured. He is 
not exonerated because, for reasons whidi 
do not apply to him, a joint tortfeasor cannot 
be reached. Rice v. Coolidge, 121 Mass. 393. 
The defendant contends that the judgment 
founded on the award cannot be impeached, 
and that i\ is conclusive on the plaintiff, and 
while unreversed prevents him from main- 
taining this action. This argument is found- 
ed upon a misapprehension of the effect of 
the former judgment The parties in this 
suit are not the same as in the former suit 
The plaintiflf in this suit does not impeach 
the former judgment ; on the contrary, the 
plaintiff relies upon it and the fact that it is 
conclusive as between it and Hogan, is the 
foundation of its claim against O'Brien. The 
plaintiff' may have to try in this suit, one of 
the issues involved in the former suit, vis : 
the extent to which Hogan was injured, bat 
this furnishes no reason against maintaining 
this suit." 



CONSOLIDATION OF STATUTES. 
To the Editor (^f the Lkoal News : 

May I, through the columna of yoor paper, 
suggest to the commissioners appointed to 
consolidate and revise tlie statutes of Canada, 
a change in their mode of redaction, which 
I am sure would be a great benefit botli to 
the bar and the bench and which would 
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give bat a little more work to the commis- 
siooets? 

That is this, instead of putting in margin 
of the sections of chapters a synopsis of their 
contents, as it is now written in our statutes, 
I propose to do what is done in Revised Sta- 
tutes of Massachusetts and I suppose also in 
other states, that is, to place at the head of 
every chapter a synopsis of the contents of 
every section, so that at a glance a person 
will be able to see all the matters contained 
in such chapter, and to place in margin of 
every section, notes referring to decisions of 
the Courts interpreting such sections, which 
have been reported. This would save a great 
deal of labor to those interested in hunting 
up precedents, to find out the true meaning 
of the text of the law. 

Bespectftdly yours, 

G Pacaud. 
MoQtmagny, Sept 25, 1884. 



NOTES OF CASES. 

(X)URT OF QUEENS BENCH. 

MoNTRBAL, September 23, 1884. 

Before Dosiok, C J., Monk, Ramsay 
and Cross, JJ. 

Ras (pl£ below) Appellant, and La Compa- 

GKIB DU ChBUIN MaCADAMISA DB LAPRA-IEIfi 

(deft, below). Respondent. 

Contract — Meouurement of stone. 
The question was whether the measwement of 
stone shovid he before or after it was broken, 
Eddy thai although the general practice vxis 
to measure it after it was hrohen^ yet the 
circumstances might lead to a different in- 
ference, and as the only reliable measurement 
in this case was made before the stone was 
broken, and the matter was determined in 
favor of that measurement by the inspector 
named under the terms of the contra^ to 
setUe the value of the work, the contractor 
was bound by that measurement. 
Cross, J. Mr. Rae is the transferee of Par- 
ker, a contractor for the macadamizing of 
three miles of the company's road at La- 
prairie. He claims $1,600 as balance due 
him under the contract. 
The dafeoce is that the company only owe 



$429.18, which was tendered before action 
brought, and the judgment goes only for the 
tender, with costs of contestation against 
Rae, who appeals from the judgment. 

By the contract Parker was to be allowed 
$5 per toise for breaking the stone, $3 per 
toise for carting it and putting it on the road, 
and 25 cents per yard on the lineal extent 
of the road macadamized. 

The controversy turns chiefly on the ques- 
tion whether the stone should have been 
measured before or after it was broken. The 
weight of evidence goes to show that it is 
the custom to measure the stone after it is 
broken, but much depends on the terms of 
the contract and the circumstances of each 
case. In this instance the stones were pur- 
chased from the farmers along the line of 
the road. They were measured as purchased, 
in their unbroken state, and no other mea- 
surement of them was made until the road 
was finished, when a measurement was made 
of the macadam on the road, necessarily im- 
perfect and uncertain from the difficulty of 
measuring its thickness, the width, too, not 
being uniform, so that really but one reliable 
measurement was made, and that was of 
the stones before they were broken. 

One of the company's pretensions, which 
should have been mentioned before, was that 
the finishing of the road was delayed a whole 
year after the time promised, and a penalty 
of $10 per day was stipulated for delay on 
this head, but the cotnpany on this preten- 
sion reduced their claim to the amount of 
the interest for one year on an advance of 
debentures before Parker was entitled to 
them; they consequently limited their de- 
mand for damages to the amount of the 
year's interest on the debentures delivered 
by anticipation. 

To this demand for damages Rae says that 
Parker was never put en demeure, and conse- 
quently was not subject to the penalty under 
Art 1134 ; but in this case time was made 
an express condition of the contract, and no 
penalty is really asked. The interest is no 
more than a matter of account, for which 
the contractor is fairly bound by the payment 
being anticipated. 

The primary question seems decisive. The 
contract contained a provision (Sea zvii, 
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latter part of J 3) which declared that "la 
valeur des travaux sera constats par Tins- 
pecteur que la compagnie aurait droit de 
nommer." The company named Mr. Beaudry 
inspector; and he determined the whole 
matter. It is contended he went beyond his 
functions, but it seems to me that the object 
of his nomination and the provision in the 
contract were to determine to what amount 
work had been done according to the terms 
of the contract He allowed for the work as 
if the stone had been measured before being 
broken, and there are circumstances to sup- 
port this view. The stone was purchased by 
the company from the farmers along the line 
of the road, and had a suitable measurement 
as piled by them. It was by the company 
furnished to the contractor as so many toises. 
He maybe presumed to have broken the 
stone according to the toise measure by 
which it was delivered to him, and no other 
reliable measurement having been made, it 
seems to me this measurement must stand, 
although it may possibly work a hardship to 
the contractor. He seems also to complain of 
the result, having, as he pretends, been pro- 
mised that he would lose nothing by the con- 
tract This may be so, but there is no legal 
proof of it, and as regards the damages, he was 
certainly in default as to time, and what the 
inspector allowed should stand. He is allowed 
$150 for extra work, which he could not 
have recovered for want of a writing had it 
been disputed. I woul^ allow the judgment 
to stand. 

Judgment confirmed. 

Bobidoux & Fortin for appellant 
Loranger d: Beaudin for respondent 



COURT OF QUEEN'S BENCH. 

Montreal, September 23, 1884. 
Before Dorion, C. J., Ramsay, Tbssihr, Cross, 

Baby, JJ. 
Cournoykr-Paulett et al. (defts. below). Ap- 
pellants, and GuEVRBMONT (plff. below). 
Respondent 
ServUvde — Dam — B%g?Us of proprietor of in- 
ferior Iand8,-^C. S, L, C, cap, 51. 
The proprietors of inferior lands on a stream 
hive an action of damages against the pro- 
prietor of the superior lands for any inter- 



ference iviGi the flow of water which aggror 
vates the servitude to which the inferior 
lands are subject. 

The appeal was from a judgment rendered 
by Mr. Justice Gill in the district of Riche- 
lieu, condemning the appellants to pay $40 
damages caused by the flooding of respon- 
dent's land. The action was instituted in 
the first place in the Circuit Court, for 199, 
and was evoked to the Superior Court The 
appellants are owners of a mill on the l&t 
River Pofc-au-Beurre, in the Parish of Sorel, 
which mill is worked by the water of the 
stream, and the damming of the water, it 
was alleged, caused the respondent's fields in 
the vicinity to be flooded and part of his hay 
to be injured. The judgment of the court 
below held that chapter 51 of the Consoli- 
dated Statutes of Lower Canada does not 
deprive the owners of lands lying along 
streams of the common law right to claim 
damages caused by mill-owners erecting 
dams for the purposes of their mills. 

Ramsay, J. This suit seems to have been 
got up to illustrate all the evils which may 
be made to attend on our extraordinary sys- 
tem of practica It certainly cannot have 
been instituted or carried on for any practical 
advantage to either of the parties. We have 
loose pleading, no settled plan of attack or 
defence, in other words no conception of legal 
rights, and a consent enquite at length about 
everything and anything, elaborated by the 
intelligent speculation of the short-band 
writer. 

The action is for damages done to hay on 
10 or 12 acres of very low-lying land at the 
mouth of a creek known as the Rivi^ie Pot 
au Beurre. The story of the appellant is 
this, that his men went to cut hay on the 
15th of August, 1880, that they worked Uiree 
days and cut 900 bundles, that on the night 
of the 17th, the weather being beautiful, they 
went to sleep in the bam on the land, and 
that when they awoke in the morning there 
was a high wind and the water was lapping 
against the sills of the bam, and when they 
went out they found that the river had risen 
four feet and inundated the land and destroy- 
ed or greatly injured the hay, and they say 
the damage ^amounted to $200. They also 
depose that ythe cause of the damage was 
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the use made of the water by the defendants, 
who are mill owners on the creek. That in 
summer, not having enongh of water to drive 
tlieir mill oontinuonsly , they retain the water 
by a dam, and then let it escape, by spurts, 
wbea they have grain to grind. This, plain- 
tiiT contends, is an aggravation of the natural 
servitude to which the lower land is subject, 
and that it is the direct cause of the damage. 

The defendants contend that they have 
only used the water according to their right; 
that the superior proprietor is entitled to use 
the flowing water passing through his land, 
and that his only obligation towards the 
inferior i»roprietor was to return the water 
to the river before it reaches his land ; and 
ftdd, that there is no instance of an action of 
this sort by the inferior proprietor, and no 
law to support it. As a matter of fact, they 
contend that the flooding of plaintiff's land is 
in no way attributable to them or their acts ; 
that the flood described could not have been 
occasioned by any use they had made of the 
water, and that in any case the thing which 
determined the damage was the neglect to 
keep the mouth of the river clear of obstruc- 
tions, which was due to the refusal of plain- 
tiff" to allow the ordinary works to be per- 
formed opposite his land. They further con- 
tend that defendants' work had been in exist- 
ence for fifty years, and always existed in its 
present state, and that therefore it was too 
late now to object to their using their prop- 
erty in the way they had always done. 

If the appellant had no other ground of 
defence than this, that the inferior proprietor 
had in law no such action as the one he has 
brought, his appeal would be easily disposed 
of- There is perhaps no branch of the law 
which haa longer and more continuously oc- 
CQpied the attention of jurists in all parts of 
the world than the right to the use of water, 
and the injury any interference with it might 
occasion ; and diflicult as the application of 
the Ulw may be in practice, its general prin- 
ciples are not doubtful. The right of action 
01* the proprietor of the inferior land against 
the proprietor of the superior land is iden- 
tical with that of the latter against the 
former, as the following texts of the Roman 
law decide: Dig. Bk. xxxix, Title. III., U 8, 
lOandia. 



It is unnecessary to examine the last de- 
fence put forward by appellants, for it is not 
pleaded. There is no special issue before the 
court as to whether appellants l^ve acquired 
rights by the acquiescence of the neighbour- 
ing proprietors. I may further add that the 
much misunderstood citation from the C. S. 
L. C. in no way applies, for what respondent 
seeks is an indenmity in the shape of dam- 
ages. 

We are, therefore, reduced to a simple 
question of fact, whether the dam erected by . 
the appellantb has aggravated the servitude 
of the lower land so as to create any appre- 
ciable damage. The court below decides that 
it has done so to the trifling amount of $40, 
and by its judgment has reduced the costs 
by the taxation, assignation and depositions 
of Nelson, Aubuchon, Fr. Lemoine, J. B. Le- 
moine and Ethier, whose testimony is de- 
clared to be totally useless, and one-third of 
the costs of the depositions of the rest of . 
plaintiff's witnesses, owing to their useless 
prolixity. If there was a little more of this 
discrimination as to costs, it would probably 
have a beneficial effect on our practice. 

It appears to be satisfectorily proved that 
plaintiff's land was flooded on the morning of 
the 18th August, 1880. But when we turn to 
the cause of the inundation, there is not the 
same certainty. There is no positive testi- 
mony of an'eye-witness who saw the course 
of the flood, and it is only by the testimony 
of one of the defendants that we know that 
the sluice gate was open on the afternoon of 
the 27th, and till dusk. We have, therefore, 
only a theory to deal with. The witnesses 
say the water did not come from the 8t 
Lawrence, the weather was flne, and it must 
have come from above and by the opening of 
defendant's mill. As to the fineness of the 
weather, there is some contradiction among 
plaintiff's witnesses, but let us take it for 
granted the flood was not caused by rain, and 
let it be taken for granted that the water came 
from the opening of the sluice, we still don't 
see that plaintiff has made out his case. The 
best test of plaintiff's theory is its probability. 
Of this we are as good judges as the witnes- 
ses, who had no more facts before them than 
we have. We know that the sluice has an 
opening of 14 inches. We also know that the 
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accumulation of two days' water in summer 
escapes in twelve hours, that is to say, that 
the flow of the river by the sluice gate is 
four times n^re rapid than the natural flow 
of the river. Therefore, if the sluice be con- 
stantly passing 14 square inches of water, 
that is equal to 28 square inches instead of 
14. Now will any one in his senses pretend 
that a river 20 feet wide and two and a half 
or three feet deep could be filled by 28 square 
inches of water, unless there was some stop- 
page ih the flow, or that such a flow could, if 
uninterrupted, produce an effect on the 
neighbouring lands 7 It would be different if 
the flow was interrupted by another obstacle, 
but appellants are not liable for the £Bulure to 
keep the river open according to the procts 
verbal constituting the river a discharge, and 
regulating the works to be kept up upon it 

It seems to us to be highly probable that 
the damage was due to the failure to keep the 
mouth of the river clear. It is evident that 
this flooding was not an ordinary occurrence. 
There were no complaints before in summer 
from below. But this question it is not essen- 
tial to decide. It suffices to show that the 
theory of the plaintiff is untenable. Never- 
theless, it may not be amiss to observe, that 
several of plaintiff's witnesses support this 
view, or at any rate throw doubts on plain- 
tiff's theory. Ed. Labarre (p. 43) says:— 
'' Je ne puis pas m'imaginer il une distance 
comme cela, et dans une secheresse comme 
oela, rien que la marche du moulin puisse 
mener tantd'eau pour mouiller tout son foin." 
Again, at page 48, he is asked :— 

Q. ** Vous dites done que si la riviere ^tait 
nettoy^e comme il faxLt sur la terre du de- 
mandeur et dans la d^bouche dans la Bale 
Lavalli^re il n'y aurait pas d'inoodation ? 

R '^n ne faut pas se tromper : la terre du 
demandeur est en d^bouche, il y a un pea de 
notie faute au public. 

Q. "L'eau s6joume-t-elle, sur la terre du 
demandeur, parce que la d^bouche n'est pas 
nettoy^e ? 

R " II n'y pas d'autre chose, suivant moi. 
La rividre est bouch^e, et quand I'eau est 
rendue Ul, elle se r^pand partout" 

At page 49, the same witness tells us that 
having charge of the creek as syndic he had it 



cleared nine yean before, and that this is the 
first complaint in summer since. Benjamin 
Larochelle fils, says (p. 106) that the river 
has " assez de chute," to run off all the 
water when the sluice is open and the mill 
running. This was in examination in chief, 
and though pressed again on the point he re- 
peats the same thing. At p. 139, Joseph 
Mathieu, also in examination in chief, at- 
tributes the inundation to the absence of 
" d^bouche." At p. 167, Frs. Lemoine at- 
ributes the flood to the river not being "m 
ordre," and PaulJoly at page 199 thinks "que 
I'eau devrait s'^goutter facilement, si la 
rividre ^tait nettoy^" Again, Jean B^)ti8te 
Lemoine, speaking generally, said the mill 
did no damage below, to the great diagost of 
the counsel who was interrogating him. The 
whole proposition became so untenable, ex- 
cept by admitting that the river had not bean 
kept clear according to law, that there was 
a £aint attempt to show that the dam had 
"crev6e," but this story, unlike the dam, 
would not hold water. 

It seems tame, then, dear that the plain- 
tiff has not made out his case. Having 
arrived at this conclusion it becomes un- 
necessary to lose time reading a volume of 
158 pages of evidence. I have, however, read 
some of it, curious to see how so much ooold 
be said about so little, and if what I have 
not read contains no more matter that what 
I did read, it is not worth leadiog for any 
ol^ect In addition to this, the factum sets 
at defiance a rule of practice which has been 
in force for nearly five years. It is orderad 
that " the case shall be printed on paper 
of eleven Inches by eight inches and a half, 
the type to be small pica, leaded face," Ac 
The type is not "small pica, nor leaded face." 
The labourer is worthy of his hire, but he 
should earn it ; and if lawyers are to be paid 
they should attend to their business. 

We are, therefore, to reverse, with costs of 
the lowest action of the Superior Court, and 
without any costs for witnesses or for the 
factum in appeal The case was unnecessarily 
evoked from the Circuit Court to the Superior 
Court, and we give costs only of the action 
as brought. The costs of the evidence will 
not be taxed at all as against the adverse 
party. The appellant will get hia ooats bat 
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each party will have to pay the ooets of these 
enonnoos paper hooks. 

Jadgment confirmed, Tessibb, J., dissent- 
ing. 

A.^ermain for Appellants. . 

/. B, Brouueau for Respondent 



COURT OF REVIEW. 

Montreal, March 31, 1883. 
Before ToBRANCB, Dohbrty and Rainvillb, JJ. 

Lbriohb dit Laplantb v. Pinsonnbault. 
Action en iSparation de corps — AbandonTnent 

of rruUrimonial domicile. 
An action en sSparation de corps by a husband^ 
bated on the sole allegation of abandon- 
ment by the wife of the matrimonial domi- 
dUf is good in law. 

The judgment of the Court, which fully 
explains the question presented for decision, 
is as follows : — 

" La coor, etc 

" Attendn que le demandeur poursuit la 
d^nderesse en separation de corps; qu'il 
all^e qae la ddfenderesse son Spouse avait 
pris centre lui une action de m^me nature, 
Uquelle a 6te renvoy^e par jugement rendu 
le 20 octohre 1877, quesadite Spouse avait eu 
permission de se retirer chez son pdre pen- 
dant I'instance : que depuis le dit jugement 
d^hoatant son action la dite d^fenderesse 
n'^tait pas retourn^ au domicile conjugal 
malgr^ que le dit demandeur ait toujours 
6te pr§t ^ la recevoir comme il Test encore, et 
qu'elle a toujours persists encore il nepas 
Youloir vivre avec lui ; 

^ Attendn que la d^fenderesse a plaids par 
nne defense en droit invoquant comme 
moyens : la qu'aucune des allegations de la 
declaration ne constitue en droit un motif ou 
nne cause suflSsante pour baser une action en 
separation de corps ; 2o. qu'il y a contradic- 
tion entre les conclusions et les premisses en 
oe que le dit demandeur all^e qu'il a tou- 
jours ete pret a recevoir chez lui son epouse 
et que les conclusions ne decoulent pas des 
dites premisses ; 

'' Considerant que hien qu'aux termes de 
Tarticle 198 du Code Civil la femme dont 
Taction en separation a ete renvoyee est 
tonne de retoumer chez son mari, sous tel 



deiai qui est fixe par la sentence ; que hien 
qu'il ne soit pas aliegue que le dit jugement 
ait fixe tel deiai et que de fait il n'en fixe 
pas, le dit jugement faisant partie de la de- 
claration, il n'en est pas moins certain qu'en 
loi la defenderesse etait obhgee de retoumer 
avec son mari, en autant que d'apr^ les alle- 
gations de la declaration et d'apr^ la loi elle 
n'etait autorisee k se retirer chez son p^re que 
pendant Tinstance ; 

** Considerant que hien que Tarticle 197 du 
Code Civil ne classe que le refus du mari de 
recevoir sa femme, et de lui foumir les 
choses necessaires & la vie comme cause sped- 
fique de separation de corps, le refus de la 
femme de retoumer chez son mari pent sui- 
vant les ciroonstances, constituer une injure 
grave et etre une cause de separation de 
corps ; 

" Considerant que la femme en retoumant 
avec son mari peut faire tomher la presente 
action ; 

" Considerant qu*aux termes de Tartide 
199 du Code Civil, le refus de la defenderesse 
ne fut-il prouve et persistant, le tribunal 
pourrait suspendre son jugement pour donner 
le temps aux parties de se reconciher ; 

" Considerant en consequence que Taction 
est hien fondee et que les allegations en sent 
sufiisantes, et qu'il y a erreur dans le dit 
jugement du 5 decembre 1882, qui a main- 
tenu la defense en droit et renvoye Taction ; 

" Casse et annule le dit jugement, et proce- 
dant dk rendre oelui que la dite cour de pre- 
miere instance eut du rendre dans Tespto, 
deboute la defenderesse de sa dite defense en 
droit avec depens tant de la dite cour de 
premiere instance que de cette cour, distraita 
& maitre Thomas Brossoit, avocat du deman- 
deur, et ordonne que le dossier soit remis k 
la dite Cour Superieure ^ Beauhamois." 

Judgment of 8. C. reversed. 

Thos. Brossoit for Plaintiff! 

Laflammc <fc Co, for Defendant 

SUPERIOR COURT. 

MoNTRBAL, September 15, 1884. 

Before JbttA, J. 

The Bank op British North America 

V. Whblax. 

Procedure^Delay to call in tvarrantors—VacO' 

Hon, 



312 



THE LEGAL NEWS. 



The delay of eight days to oaU in warrarUors, 
referred to in C, C. P. 123, does not run 
during the period between 9 Jvly and 1 
September. 

This was a hearing on law, on the issue 
raised by the answer in law filed by the 
plaintiff to the dilatory exception filed by 
the defendant 

By the dilatory exception the defendant 
declared that he had instituted an action in 
warranty against his warrantor on the 4th 
of September, 1884. 

As the action in warranty was instituted 
long after the expirjition of eight days from 
the service of the original action, the plain- 
tiff by the answer in law contended that 
under Art 123 of the Code of Procedure the 
exception was bad in law. 

At the argument, the defendant invoked 
Art 463 of the Code of C. P. as suspensive of 
the delay referred to in said Art 123 during 
the period from the 9th of July to the 1st of 
September, 1884. 

The following was the judgment of the 
court: — 

" La Cour ♦ * * consid^rant que bien 
que \& d6fendeur qui veut appeler garant soit 
mis en demeure d'agir par Tassignation prin- 
cipale & lui faite, et que le d^lai qui lui est 
accord^ k cette fin compte du jour de telle 
assignation et non du jour de Tentr^e ou 
rapport de la demande principale, n6aumoins 
il r^sulte de PArticle 403 du Code de Proce- 
dure Civile que tons d^lais relatifs il la plai- 
doirie et & Tinstruction sont suspendus pen- 
dant la p^riode qui s'^coule du 9juillet an 
ler septembre; 

^* Consid6rant que relativement k la de- 
mande principale, Tinstitution de la demande 
en garantie est mati^re d'instruction et que 
par suite, la disposition du dit Article 463 
s'y applique ; 

" Consid^rant que dans Tesp^ le d^fen- 
deur ay ant comparu le ler septembre et ins- 
titu6 sa demande en garantie le 4, il s'est 
pourvu dans les d^lais requis par TArticle 
123; 

" Consid^rant que pour les fins de Tadju- 
dication sur la r^ponse en droit de la deman- 
deresse, I'all^gation du rl^fendeur qu'il a pris 
sa demande en garantie le 4 septembre sufiit 
pour que le fait soit consid^r^ 6tabli; 



*' Consld^rant en cons^uence que la r^ 
ponse en droit de la demanderesse k Texcep- 
tion dilatoire du d^fendeur ne saorait etie 
maintenue ; 

" La ren voie avec d^pens distraits il maitr^ 
Doherty & Doherty, avocats du d^ndeur. 
Answer in law dismissed 

Beihune d: Bethvne for plaintiff. 

Dotirty <fc Doherty for defendant 



SUPERIOR COURT. 

MoMTRBAL, March 31, l^S. 
Before Loranobb, J. 
Brown v. Dbubbs, and Deitbrs, petr. 
Procedure-^Delay—'Pitition en nuUitidedicrd 

The delay of service of a petition en mdUU d( 
dScret is the same euon an ordinary pan- 
mons as regulated by ArL 76 of the Code 
of Procedure. 

The text of the judgment fully explains 
the question decided : — 

" La cour, etc. 

"Consid^rant qu' aux termes deTarticle 
716 du Code de Procedure Civile, la proo^ure 
sur requite en nuUit^ de d^ret doit etre 
instruite en la mani^re et dans les d^lais des 
poursuites ordinaires; que sur la significft- 
tion de la requite au demandeur et aux pa^ 
ties int^ress6es dans la cause les d^i^ doi- 
vent ^tre ceux indiqu6s par TArticIe 75 da 
dit Code; 

*' Consid^rant que dans Tesp^ce la dite re- 
quite, faite rapportable et rapports le 4 de- 
cembre 1882, n'a ^t6 signifi6e k la demande- 
resse que le 28iQe jour de novembre pr^ 
cedent, et que les d^lais accord6s & la dite 
demanderesse sont insuffisants ; qu'aux ter* 
mes de TArticle 116 du Code de Proc^nre 
Civile la pr^sente exception A la forme e^t 
bien fond^ ; 

^'Maintient la dite exception k la forme 
des intim^ et ren voie la dite requ^ en nul- 
lity de d^ret avec d^pens distraits & Maltr^ 
Robertson, Ritchie & Fleet, avocats des inti- 
m6s, sauf au requ6rant & se pourvoir de noa* 

veau." 

Exception d la forme maintained. 

Colder for Petitioner. 

Bobertsan, Bitchie 6c Fleet for Respondents, 
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THE BOUNDARY QUESTION. 

We have now before us the text of the 
mport of the Jadicial Committee on the 
boundary question. It may have the ad- 
raotage of setting at rest a troublesome 
digpate, but there its merit ends. Both in 
matter and in form it is disappointing. It 
would have been satisfactory, for those who 
have taken an interest in the question, to 
know the grounds of the decision, and the 
respect and confidence with which their 
Lordchips' opinion would have been re- 
ceived by the public generally, would not 
have been diminished had they con- 
descended to explain what part of the volu- 
minous evidence had led them to the extra- 
ordinary conclusion at which they have ar- 
rived. Their lordships must be dwelling in 
the murkiest mists of officialdom if they 
fancy that, in this skeptical age, an unrea- 
soning opinion will be received as gospel, 
even in a colony. It is not safe to presume 
too far on the assumption of colonial dull- 
ness, and our bump of veneration is not so 
developed as to induce us to accept, with 
implicit £uth, the edicts of oracular wisdom. 

The judicial committee has made answer, 
sQch as it is, to the three questions put First, 
they hold that the award was not binding. 
As an abstract proposition there was really 
no doubt on this point It will, however, be 
remembered that Mr. Mowat thought it of so 
much importance that in the Lieutenant- 
Governor's speech, it was specially alluded to 
as a triumph of the Attorney General's diplo- 
macy, that the validity of the award was to 
be treated as a preliminary question. The 
learned gentleman has lost the saddle but not 
the horse, for' their Lordships hurry on to 
(fay that, nevertheless, the boundary lines 
laid down by the award, so far as they relate 
to the territory in dispute between Ontario 
and Manitoba, are ''substantially correct" 

Perhaps it may be a subject of regret^ that 
the judicial committee, being of the opinion 
that the award was " substantially correct" 



so £ar, did not confine themselves to con- 
firming what they could not amend. The 
terms of the award are, at all events, coherent, 
those of the judicial opinion are not 

It is not the object of this paper to discuss 
the verbal jnaccuracies of their Lordships' 
composition. We need not stop to enquire 
how the true boundary between the Western 
part of the Province of Ontario, and the 
SouthrEastem part of the Province of Mani- 
toba can ever be described, nor is it necessary 
to take up the point raised so effectually by 
Mr. W. Mc D. Dawson. As plain as words 
can put it, the report says, after describing 
another line as the ^ true boundary," that a 
line drawn due north from the confluence 
of the rivers Mississippi and Ohio " forms 
the boundary eastward of the Province of 
Manitoba." What is amusing in the matter 
is that this palpable blunder of redaction 
makes the judicial committee say precisely 
what the act of 1774 enacted in terms 
too clear for equivocation. But the Act of 
1774 dealt with what was then British ter- 
ritory, whereas their Lordships have coolly 
annexed a part of the United States. 

The object of this paper is to point out the 
strength of the old argument, now that we 
have a proposition, defined in a manner, to 
combat We shall, therefore, presume that 
their Lordships intended to answer the ques- 
tion secondly submitted to them, that is 
what was, on the evidence, the true boundary 
between the Provinces ; that is, that they 
did not intend to go further than to de- 
scribe, as the dividing line, any line that had 
not Ontario on one side and Manitoba on the 
other, and that the allusion to the interna- 
tional line and to the due north line was 
only incidental, or to exclude the presump- 
tion that Manitoba extended to the south of 
Ontario, or that Ontario extended north of 
the Albany Eiver. This wOl reduce the re- 
port to that part of the line beginning at 
the Lake of the Woods, and going " to the 
most north-western point of that lake as 
runs northward," &c., to where it strikes the 
due north line from the confluence of the 
Mississippi and Ohio Rivers. 

In this way we shall cut off the somewhat 
alarming trae^ their Lordships have indulged 
in of the international boundary between 
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Canada and the United ^States, and the re- 
markable admission that the due north line 
is the eastern boundary of Manitoba, and 
escape lengthy discussion as to matters not 
essential. 

In order that our descriptive powers may 
not turn out to be as feeble as those of their 
Lordships, a map has been prepared to show 
what it is presumed they meant to hold. By 
looking at that map and following the red 
line, it will be seen that the line bounds 
Ontario on the south from the west of Lake 
Superior to the Lake of the Woods, by the 
international line, then by the Lake of the 
Woods and the flow of waters into that 
lake up to the head waters of Lake Seul, then 
from the head of Lake Seul to the head of 
Lake St Joseph, till it reaches the due north 
line from the confluence of the ^iississippi 
and Ohio Bivers, and then, so fiar as Ontario 
is concerned, it ends. Their Lordships then 
evidently intend to say that the due north 
line there struck forms the eastern boundary 
of Manitoba, so far as that Province goes to 
the north. 

In a vmost inartistic way, then, they 
have answered the second question affirm- 
atively and negatively. Affirmatively 
in ihia, that Ontario and Manitoba are co- 
terminous from the Lake of the Woods to 
thex)oint described in Lake St Joseph; and 
negatively, that Manitoba does not touch 
the international line east of the Lake of 
the Woods, and that Ontario does not go 
north of the Albany River. 

There is still one thing to note, which may 
perhaps be explained, but which the writer 
is unable satis&ctorlly to account for. Why 
did the judicial committee refer to the con- 
fluence of the Mississippi and Ohio due 
north line at all ? In no statute is it given as 
the limits of Manitoba. Is it a coincidence ? 
Id the map accompanying the Ontario award 
papers, Manitoba is brought up to that line. 
Is there any authority for this; or did their 
Lordships inhale this with the rest of Mr. 
Mowat's deftly put propositions ? 

Let us pass to the real argument We 
may now say two propositions constituted 
the boundary dispute. The one, the due 
north line from the confluence of the Ohio 
and MississippL The other, that marked in 



red on the accompanying map. There is no 
longer any question of Mr. Mowat's vague 
contention of eleven years ago, or of his 
alternative proposition before the Privy 
Council He formally gives up " the point 
further west/' and admits that Ontario has 
her full share of territory, now that she is 
only limited to the westward by the system 
of waters which may be genendly described 
as beginning at the Lake of the Woods, and 
ending at the mouth of the Albany River. 

But how can the red line be defended ? It is 
perfectly clear that by no system of interpre- 
tation can it be evolved from the Act of 1774. 
The only way of making a show of support- 
ing it on the statute was by talking vaguely 
of a point further west, which might mean 
the Rocky Mountains or the mouth of the 
Columbia river. Therefore it is we heard 
all these semi-intelligent, scattering sugges- 
tions, which numerically strong bodies sub- 
stitute for argument, in ages of unreason. 

The arbitrators omitted the opportunity 
afibrded them of telling us how, according 
to the common sense intelligence of non- 
professional men, which Sir Francis Hincks 
so vastly prefers to the narrow refinement of 
legal training, it was that this ram's horn 
line became the boundary of Ontario. Less 
daring than another famous knight, Sir 
Francis was compelled to give, or seem to 
give a reason. Let us not deride him 
by unfair comparison. Falstaff knew not 
the ** Interviewer." Sir Francis was bad- 
gered into giving a lecture, semi-autobio- 
graphical, and amongst other things he 
touched on the award. Absolute silence 
could not, however, have been more myste- 
rious than Sir Francis Hincks' explanation. 
A popular Minister's first lesson is *' how not 
to do it;" his second, how not to give any 
information in answering a question. We 
were therefore told something about a Pro- 
clamation and the Act of 1791 which autho- 
rized the Proclamation ; but not a word to ex- 
plain by what constitutional process the 
terms of the statute could be varied by the 
Proclamation which was to give it efiect 

Next, Mr. Attorney-General Mowat had to 
deal with the argument ; but he preferred to 
talk about it and not to formulate any legal 
proposition. All this blinking of the qnee- 
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tion might have aroused the attention of the 
Judicial Committee to the importance and 
delicacy of the operation they were called 
npon to perform. One member, at any rate, 
of that body, was competent to understand 
what be was about It is, in some sort, dis- 
tresBing to discover that our idols have feet 
of day, and that European and Metropolitan 
superiority is principally an illusion of dis- 
tance. One regrets to learn that Lamar- 
tine manufJEU^tured his books by the interven- 
tion of scribes, just as a Manchester cotton- 
spinner fabricates his goods witb a generous 
compound of sour flour, — that the sculptor's 
art is frequently confined to the skilful guid- 
ance of a stonemason, and that the opinions 
of great lawyers are frequently those of their 
registrars or clerks. 

To form a correct idea of what must be the 
reasoning on which their Lordships' decision 
is founded ; or, rather which is implied in the 
opinion tbey have consented to have put into 
their mouths, we must recapitulate the essen- 
tial points of the discussion. 

The story is this,— the Act of 1774 laid down 
the boundaries of the old Province of Que- 
bec, and legislatively they have never been 
changed. Now that Act indisputably made 
the western boundary of the Province a due 
north line from the con^nence of the Missis- 
sippi and Ohio till it struck the Hudson Bay 
Territory. No other construction of the sen- 
tence would make it a boundary at all But 
it is said, granting that, the boundary was 
changed by the effect of the Act of 1791, in 
this way. When the Act of 1791 was before 
Parliament, the King sent a representation to 
Parliament as to what the division of the Pro- 
vinces of Upper and Lower Canada wais to be. 
Parliament authorized the King to divide the 
Province by Proclamation, without in any 
way recognizing the correctness of the King's 
description, and thereupon the King did 
divide what be called Canada into two Pro- 
vinces. 

Now the legal proposition, based on these 
presumed &cts, is, that Parliament is pre- 
. sumed to have repealed a previous statute, 
because it was in possession of the knowled)?e 
of the fjEu;t at the time of passing the Act of 
1791, that the King believed that the previous 
Act said what it did not say. 



But this is not all, when we read this 
famous paper we find that it makes no men- 
tion whatever of the eastern boundaries of the 
old Province of Quebec. It only seems to 
contradict the Act of 1774 by carrying the 
line dividing the Provinces about to be creat- 
ed up to Hudson's Bay, but that with the 
limitation that it was not to extend beyond 
the " country commonly caUed or known by 
the name of Canada." (See p. 463, App. A. 
P. C. Papers.) 

The Proclamation follows the words of the 
paper, with its limitations ; but Mr. Mowat 
contends that what was called or known as 
Canada, was the Canada of gossip, and of 
defUnct pretentions, and not of the law. 

The whole proposition is so absurd that it is 
scarcely matter of surprise that no one wiU 
own it, except concealed in a scurry of words. 
Nevertheless, it has carried the day. 

The answer of the judicial committee to 
the third question is about as curious as the 
answer to the second. They don't know 
whether the joint legislation of the Dominion 
and of the Provinces of Ontario and of Mani- 
toba could give force to their opinion, but 
they think it ** desirable and most expedient 
that an Imperial act of Parliament should be 
passed to make this decision binding and 
effectual" This last piece of advice is so 
much the more acceptable that '' this deci- 
sion'' is such a mass of nonsense that if 
no legislation were to give it authority it 
would merely, like the award, furnish a new 
element of discord— an extension of the field 
of unprofitable discussion. 

There is, however, one lesson their Lord- 
ships have given us, perhaps unwittingly, 
and that is to abandon abnormal modes of 
ending disputes ; and above all, not to trouble 
their lordships again respecting questions 
they know nothing about, and which they 
don't intend to take the least pains to under- 
stand. As far as getting an intelligent opinion 
on such a question is concerned, we might 
just as well have appealed to Og, Gog and 
Magog or to the Beef-eateis at the Tower. 
Juge Bridoye's mode of guiding the scales of 
justice, is miserably over-looked, par le$ 
temps qui courent. 

Mr. Gladstone has announced his intention 
to reform the House of Lords, if it won't con- 
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Canads and the United ^Stales, and the re- 
markable admission that the due north line 
is the eastern boundary of Manitoba, and 
escape lengthy discussion as to matters not 
essential 

In order that our descriptive powers may 
not turn out to be as feeble as those of their 
Lordships, a map has been prepared to show 
^hat it is presumed they meant to hold. By 
looking at that map and foUowing the red 
line, it will be seen that the line bounds 
Ontario on the south from the west of Lake 
Superior to the Lake of the Woods, by the 
international line, then by the Lake of the 
Woods and the flow of waters into that 
lake up to the head waters of Lake Seul, then 
from the head of Lake Seul to the head of 
Lake St Joseph, till it reaches the due north 
line from the confluence of the ^lississippi 
and Ohio Rivers, and then, so far as Ontario 
is concerned, it ends. Their Lordships then 
evidently intend to say that the due north 
line there struck forms the eastern boundary 
of Manitoba, so far as that Province goes to 
the north. 

In a ^most inartistic way, then, they 
have answered the second question affirm- 
atively and negatively. Affirmatively 
in this, that Ontario and Manitoba are co- 
terminous from the Lake of the Woods to 
the point described in Lake St Joseph; and 
negatively, that Manitoba does not touch 
the international line east of the Lake of 
the Woods, and that Ontario does not go 
north of the Albany River. 

There is still one thing to note, which may 
perhaps be explained, but which the writer 
is unable satisfactorily to account for. Why 
did the judicial committee refer to the con- 
fluence of the Mississippi and Ohio due 
north line at all ? In no statute is it given as 
the limits of Manitoba. Is it a coincidence ? 
Id the map accompanying the Ontario award 
papers, Manitoba is brought up to that line. 
Is there any authority for this; or did their 
Lordships inhale this with the rest of Mr. 
Mowat*8 deftly put propositions ? 

Let us pass to tlie real argument We 
may now say two propositions constituted 
the boundary dispute. The one, the due 
north line from the confluence of the Ohio 
and MississippL The other, that marked in 



red on the accompanying map. There is no 
longer any question of Mr. Mowat's vague 
contention of eleven years ago, or of his 
alternative proposition before the Privy 
CoundL He formally gives up " the point 
further west,** and admits that Ontario has 
her full share of territory, now that she is 
only limited to the westward by the system 
of waters which may be generally described 
as b^inning at the Lake of the Woods, and 
ending at the mouth of the Albany River. 

But how can the red hne be defended ? It is 
perfectly clear that by no system of interpre- 
tation can it be evolved from the Act of 1774. 
The only way of making a show of supportr 
ing it on the statute was by talking vaguely 
of a point further west, which might mean 
the Rocky Mountains or the mouth of the 
Columbia river. Therefore it is we heard 
all these semi-intelligent, scattering sugges- 
tions, which numerically strong bodies sub- 
stitute for argument, in ages of unreason. 

The arbitrators omitted the oM>ortunity 
aflbrded them of telling us how, according 
to the common sense intelligence of non- 
professional men, which Sir Francis Hincks 
so vastly prefers to the narrow refinement of 
legal training, it was that this ram's horn 
line became the boundary of Ontaria I^ss 
daring than another funous knight, Sir 
Francis was compelled to give, or seem to 
give a reason. Let us not deride him 
by unfair comparison. Falstaff knew not 
the " Interviewer." Sir Francis was bad- 
gered into giving a lecture, semi-autobio- 
graphical, and amongst other things he 
touched on the award. Absolute silence 
could not, however, have been more myste- 
rious than Sir Francis Hincks' explanation. 
A popular Minister's first lesson Lb " how not 
to do it;" his second, how not to give any 
information in answering a question. We 
were therefore told something about a Pro- 
clamation and the Act of 1791 which autho- 
rized the Proclamation ; but not a word to ex- 
plain by what constitutional process the 
terms of the statute could be varied by the 
Proclamation which was to give it effect. 

Next, Mr. Attorney-General Mowat had to 
deal with the argument ; but he preferred to 
talk about it and not to formulate any legal 
proposition. All this blinking of the ques- 
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tion might have aroused the attention of the 
Jndidal Committee to the importance and 
delicacy of the operation they were called 
npon to perform. One member, at any rate, 
of that body, was competent to understand 
what he was about It is, in some sort, dis- 
tressing to discover that our idols have feet 
of day, and that European and Metropolitan 
superiority is principally an illusion of dis- 
tance. One regrets to learn that Lamar- 
tine manu&ctured his books by the interven- 
tion of scribes, just as a Manchester cotton- 
spinner fabricates his goods with a generous 
compound of sour flour, — that the sculptor's 
art is frequently confined to the skilful guid- 
anoetof a stonemason, and that the opinions 
of great lawyers are frequently those of their 
registrars or clerks. 

To form a correct idea of what must be the 
reasoning on which their Lordships' decision 
is founded ; or, rather which is implied in the 
opinion they have consented to have put into 
their mouths, we must recapitulate the essen- 
tial points of the discussion. 

The story is this,— the Act of 1774 laid down 
the boundaries of the old Province of Que- 
bec, and l^slatively they have never been 
changed. Now that Act indisputably made 
the western boundary of the Province a due 
north line from the confluence of the Missis- 
sippi and Ohio till it struck the Hudson Bay 
Territory. No other construction of the sen- 
tence would make it a boundary at all. But 
it is said, granting that, the boundary was 
changed by the effect of the Act of 1791, in 
this way. When the Act of 1791 was before 
Parliament, the King sent a representation to 
Parliament as to what the division of the Pro- 
vinces of Upper and Lower Canada was to be. 
Parliament authorized the King to divide the 
Province by Proclamation, without in any 
way recognizing the correctness of the King's 
description, and thereupon the King did 
divide what he called Canada into two Pro- 
vinces. 

Now the legal proposition, based on these 
presumed facts, is, that Parliament is pre- 
. sumed to have repealed a previous statute, 
because it was in possession of the knowledsre 
of the fact at the time of passing the Act of 
1791, that the King believed that the previous 
Act said what it did not say. 



But this is not all, when we read this 
fi&mous paper we find that it makes no men- 
tion whatever of the eastern boundaries of the 
old Province of Quebec. It only seems to 
contradict the Act of 1774 by carrying the 
line dividing the Provinces about to be creat- 
ed up to Hudson's Bay, but that with the 
limitation that it was not to extend beyond 
the " country commonly called or known by 
the name of Canada." (See p. 463, App. A. 
P. C. Papers.) 

The Proclamation follows the words of the 
paper, with its limitations ; but Mr. Mowat 
contends that what was called or known as 
Canada, was the Canada of gossip, and of 
defanct pretentions, and not of the law. 

The whole proposition is so absurd that it is 
scarcely matter of surprise that no one will 
own it, except concealed in a scurry of words. 
Nevertheless, it has carried the day. 

The answer of the judicial committee to 
the third question is about as curious as the 
answer to the second. They don't know 
whether the joint legislation of the Dominion 
and of the Pto vinces of Ontario and of Mani- 
toba could give force to their opinion, but 
they think it " desirable and most expedient 
that an Imperial act of Parliament should be 
passed to make this decision binding and 
effectual" This last piece of advice is so 
much the more acceptable that ** this deci- 
sion'- is such a mass of nonsense that if 
no legislation were to give it authority it 
would merely, like the award, furnish a new 
element of discord — an extension of the field 
of unprofitable discussion. 

There is, however, one lesson their Lord- 
ships have given us, perhaps unwittingly, 
and that is to abandon abnormal modes of 
ending disputes ; and above all, not to trouble 
their Jx>rdships again respecting questions 
they know nothing about, and which they 
don't intend to take the least pains to under- 
stand. As far as getting an intelligent opinion 
on such a question is concerned, we might 
just as well have appealed to Og, Gog and 
Magog or to the Beef-eaters at the Tower. 
Juge Bridoye's mode of guiding the scales of 
justice, is miserably over-looked, par les 
temps qui coureni. 

Mr. Gladstone has announced his intention 
to reform the House of Lords, if it won't con- 
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Canada and the United .States, and the re- 
markable admission that the due north line 
is the eastern boundary of Manitoba, and 
escape lengthy discussion as to matters not 
essential. 

In order that our descriptive powers may 
not turn out to be as feeble as those of their 
Lordships, a map has been prepared to show 
what it is presumed they meant to hold. By 
looking at that map and following the red 
line, it will be seen that the line bounds 
Ontario on the south from the west of Lake 
Superior to the Lake of the Woods, by the 
international line, then by the Lake of the 
Woods and the flow of waters into that 
lake up to the head waters of Lake Seul, then 
from the head of Lake Seul to the head of 
Lake SL Joseph, till it reaches the due north 
line from the confluence of the Mississippi 
and Ohio Rivers, and then, so far as Ontario 
is concerned, it ends. Their Lordships then 
evidently intend to say that the due north 
line there struck forms the eastern boundary 
of Manitoba, so far as that Province goes to 
the north. 

In a >most inartistic way, then, they 
have answered the second question affirm- 
atively and negatively. Affirmatively 
in thia^ that Ontario and Manitoba are co- 
terminous from the Lake of the Woods to 
Hie point described in Lake St Joseph; and 
negatively, that Manitoba does not touch 
the international line east of the Lake of 
Hie Woods, and that Ontario does not go 
north of the Albany River. 

l}iere is still one thing to note, which may 
perhaps be explained, but which the writer 
is unable satisfactorily to account for. Why 
did the judicial committee refer to the con- 
fluence of the Mississippi and Ohio due 
north line at all? In no statute is it given as 
the limits of Manitoba. Is it a coincidence ? 
In the map accompanying the Ontario award 
papers, Manitoba is brought up to that line. 
Is there any authority for this; or did their 
Lordships inhale this with the rest of Mr. 
Mowat's deftly put propositions? 

Let us pass to the real argument We 
may now say two propositions constituted 
the boundary disputa The one, the due 
north line from the confluence of the Ohio 
and Mississippi The other, that marked in 



red on the accompanying map. There is no 
longer any question of Mr. Mowat's vagae 
contention of eleven years ago, or of his 
alternative proposition before the Privy 
Council He formally gives up ^ the point 
further west/' and admits that Ontario has 
her full share of territory, now that she is 
only limited to the westward by the system 
of waters which may be generally described 
as beginning at the Lake of the Woods, and 
ending at the mouth of the Albany River. 

But how can the red line be defended ? It is 
perfectly clear that by no system of interpre- 
tation can it be evolved from the Act of 1774. 
The only way of making a show of support- 
ing it on the statute was by talking vaguely 
of a point further west, which might mean 
the Rocky Mountains or the mouth of the 
Columbia river. Therefore it is we heard 
all these semi-intelligent, scattering sugges- 
tions, which numerically strong bodies sub- 
stitute for argument, in ages of unreason. 

The arbitrators omitted the opportunity 
afibrded them of telling us how, according 
to the common sense intelligence of non- 
professional men, which Sir Francis Hincks 
so vastly prefers to the narrow refinement of 
legal training, it was that this ram's horn 
line became the boundary of Ontario. Less 
daring than another famous knight^ Sir 
Francis was compelled to give, or seem to 
give a reason. Let us not deride him 
by unfair comparison. Falstaff knew not 
the " Interviewer." Sir Francis was bad- 
gered into giving a lecture, semi-autobio- 
graphical, and amongst other things he 
touched on the award. Absolute silence 
could not, however, have been more myste- 
rious than Sir Francis Hincks' explanation. 
A popular Minister's first lesson is " how not 
to do it;" his second, how not to give any 
information in answering a question. We 
were therefore told something about a Pro- 
clamation and the Act of 1791 which autho- 
rized the Proclamation ; but not a word to ex- 
plain by what constitutional process the 
terms of the statute could be varied by the 
Proclamation which was to give it effect 

Next, Mr. Attorney-General Mowat had to 
deal with the argument ; but he preferred to 
talk about it and not to formulate any legal 
proposition. All this blinking of the qoes- 
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tion might have aroused the attention of the 
Judicial Ck)mmittee to the importance and 
delicacy of the operation they were called 
upon to perform. One member, at any rate, 
of that body, was competent to understand 
what he was about It is, in some sort, dis- 
tressing to discover that our idols have feet 
of clay, and that European and Metropolitan 
superiority is principally an illusion of dis- 
tance. One regrets to learn that Lamar- 
tine manufactured his books by the interven- 
tion of scribes, just as a Manchester cotton- 
spinner fabricates his goods with a generous 
compound of sour flour, — that the sculptor's 
art is frequently confined to the skilful guid- 
ance^ of a stonemason, and that the opinions 
of great lawyers are frequently those of their 
registrars or clerks. 

To form a correct idea of what must be the 
reasoning on which their Lordships' decision 
is founded ; or, rather which is implied in the 
opinion they have consented to have put into 
their mouths, we must recapitulate the essen- 
tial points of the discussion. 

The story is this,— the Act of 1774 laid down 
the boundaries of the old Province of Que- 
bec, and legislatively they have never been 
changed. Now that Act indisputably made 
the western boundary of the Province a due 
north line from the confluence of the Missis- 
sippi and Ohio till it struck the Hudson Bay 
Territory. No other construction of the sen- 
tence would make it a boundary at all. But 
it is said, granting that, the boundary was 
changed by the effect of the Act of 1791, in 
this way. When the Act of 1791 was before 
Parliament, the King sent a representation to 
Parliament as to what the division of the Pro- 
vinces of Upper and Lower Canada was to be. 
Parliament authorized the King to divide the 
Province by Proclamation, without in any 
way recognizing the correctness of the King's 
description, and thereupon the King did 
divide what he called Canada into two Pro- 
vinces. 

Now the legal proposition, based on these 
presumed facts, is, that Parliament is pre- 
. sumed to have repealed a previous statute, 
because it was in possession of the knowledjre 
of the fact at the time of passing the Act of 
1791, that the King believed that the previous 
Act said what it did not say. 



But this is not all, when we read this 
famous paper we find that it makes no men- 
tion whatever of the eastern boundaries of the 
old Province of Quebea It only seems to 
contradict the Act of 1774 by carrying the 
line dividing the Provinces about to be creat- 
ed up to Hudson's Bay, but that with the 
limitation that it was not to extend beyond 
the " country commonly called or known by 
the name of Canada." (See p^ 463, App. A. 
P. C. Papers.) 

The Proclamation follows the words of the 
paper, with its limitations ; but Mr. Mowat 
contends that what was called or known as 
Canada, was the Canada of gossip, and of 
defUnct pretentions, and not of the law. 

The whole proposition is so absurd that it is 
scarcely matter of surprise that no one will 
own it, except concealed in a scurry of words. 
Nevertheless, it has carried the day. 

The answer of the judicial committee to 
the third question is about as curious as the 
answer to the second. They don't know 
whether the joint legislation of the Dominion 
and of the Provinces of Ontario and of Mani- 
toba could give force to their opinion, but 
they think it " desirable and most expedient 
that an Imperial act of Parliament should be 
passed to make this decision binding and 
effectual." This last piece of advice is so 
much the more acceptable that " this deci- 
sion '- is such a mass of nonsense that if 
no l^slation were to give it authority it 
would merely, like the award, furnish a new 
element of discord — an extension of the field 
of unprofitable discussion. 

There is, however, one lesson their Lord- 
ships have given us, perhaps unwittingly, 
and that is to abandon abnormal modes of 
ending disputes ; and above all, not to trouble 
their Lordships again respecting questions 
they know nothing about, and which they 
don't intend to take the least pains to under- 
stand. As far as getting an intelligent opinion 
on such a question is concerned, we might 
just as weU have appealed to Og, Gog and 
Magog or to the Beef-eaters at the Tower. 
Juge Bridoye's mode of guiding the scales of 
justice, is miserably over-looked, par les 
temps qui courenL 

Mr- Gladstone has announced his intention 
to reform the House of Lords, if it won't con- 
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Canada and the United .States, and the re- 
markable admission that the due north line 
is the eastern boundary of Manitoba, and 
escape lengthy discussion as to matters not 
essential. 

In order that our descriptive powers may 
not turn out to be as feeble as those of their 
Lordships, a map has been prepared to show 
what it is presumed they meant to hold. By 
looking at that map and following the red 
line, it will be seen that the line bounds 
Ontario on the south from the west of Lake 
Superior to the Lake of the Woods, by the 
international line, then by the Lake of the 
Woods and the flow of waters into that 
lake up to the head waters of Lake Seul, then 
from the head of Lake Seul to the head of 
Lake SL Joseph, till it reaches the due north 
line from the confluence of the Mississippi 
and Ohio Rivers, and then, so far as Ontario 
is concerned, it ends. Their Lordships then 
evidently intend to say that the due north 
line there struck forms the eastern boundary 
of Manitoba, so far as that Province goes to 
the north. 

In a ^most inartistic way, then, they 
have answered the second question affirm- 
atively and negatively. Affirmatively 
in this, that Ontario and Manitoba are co- 
terminous from the Lake of the Woods to 
Hie point described in Lake St. Joseph ; and 
negatively, that Manitoba does not touch 
the international line east of the Lake of 
the Woods, and that Ontario does not go 
north of the Albany River. 

l}iere is still one thing to note, which may 
perhaps be explained, but which the writer 
is unable satisfactorily to account for. Why 
did the judicial committee refer to the con- 
fluence of the Mississippi and Ohio due 
north line at all ? In no statute is it given as 
the limits of Manitoba. Is it a coincidence ? 
In the map accompanying the Ontario award 
papers, Manitoba is brought up to that line. 
Is there any authority for this; or did their 
Lordships inhale this with the rest of Mr. 
Mowat's deftly put propositions ? 

Let us pass to the real argument We 
may now say two propositions constituted 
the boundary disputa The one, the due 
north line from the confluence of the Ohio 
and Mississippi The other, that marked in 



red on the aocomponsring map. There is no 
longer any question of Mr. Mowat's vagne 
contention of eleven years ago, or (rf* his 
alternative proposition before the Pri>7 
Council He formally gives up ** the point 
further west," and admits that Ontario has 
her full share of territory, now that she is 
only limited to the westward by the system 
of waters which may be generally described 
as beginning at the Lake of the Woods, and 
ending at the mouth of the Albany River. 

But how can the red line be defended ? It is 
perfectly clear that by no system of interpre- 
tation can it be evolved from the Act of 1774. 
The only way of making a show of support- 
ing it on the statute was by talking vaguely 
of a point further west, which might mean 
the Rocky Mountains or the mouth of the 
Columbia river. Therefore it is we heard 
all these semi-intelligent, scattering sugges- 
tions, which numeric»Jly strong bodies sub- 
stitute for argument, in ages of unreasoiL 

The arbitrators omitted the opportunity 
afibrded them of telling us how, according 
to the common sense intelligence of non- 
professional men, which Sir Francis Hincks 
so vastly prefers to the narrow refinement of 
legal training, it was that this ram's bom 
line became the boundary of Ontaria Less 
daring than another famous knight, Sir 
Francis was compelled to give, or seem to 
give a reason. Let us not deride him 
by unfair comparison. Falstaff knew not 
the " Interviewer." Sir Francis was bad- 
gered into giving a lecture, semi-autobio- 
graphical, and amongst other things he 
touched on the award. Absolute silence 
could not, however, have been more myste- 
rious than Sir Frauds Hincks' explanation. 
A popular Minister's first lesson is ^ how not 
to do it;" his second, how not to give any 
information in answering a question. We 
were therefore told something about a Pro- 
clamation and the Act of 1791 which autho- 
rized the Proclamation ; but not a word to ex- 
plain by what constitutional process the 
terms of the statute could be varied by the 
Proclamation which was to give it effect 

Next, Mr. Attorney-General Mowat had to 
deal with the argument ; but he preferred to 
talk about it and not to formulate any legal 
proposition. All this blinking of the queer 



THE LEGAL NEWS. 



316 



tion might have aroused the attention of the 
Judicial Committee to the importance and 
delicacy of the operation they were called 
npon to perform. One memher, at any rate, 
of that body, was competent to understand 
what he waa about It is, in some sort, dis- 
tressing to discover that our idols have feet 
of day, and that European and Metropolitan 
saperiority is principally an illusion of dis- 
tance. One regrets to learn that Lamar- 
tine manofactnred his books by the interven- 
tion of scribes, just as a Manchester cotton- 
spinner fabricates his goods with a generous 
compound of sour flour, — that the sculptor's 
art is frequently confined to the skilful guid- 
ance of a stonemason, and that the opinions 
of great lawyers are frequently those of their 
registrars or clerks. 

To form a correct idea of what must be the 
reasoning on which their Lordships' decision 
is founded ; or, rather which is implied in the 
opinion they have consented to have put into 
their months, we must recapitulate the essen- 
tial points of the discussion. 

The story is this,— the Act of 1774 laid down 
the boondaries of the old Province of Que- 
bec, and legislatively they have never been 
changed. Now that Act indisputably made 
the western boundary of the Province a due 
north line from the confluence of the Missis- 
sippi and Ohio till it struck the Hudson Bay 
Territory. No other construction of the sen- 
tence would make it a boundary at alL But 
it is said, granting that, the boundary was 
changed by the efl'ect of the Act of 1791, in 
this way. When the Act of 1791 was before 
Parliament, the King sent a representation to 
Parliament as to what the division of the Pro- 
vinces of Upper and Lower Canada was to be. 
Parliament authorized the King to divide the 
Province by Proclamation, without in any 
way recognizing the correctness of the King's 
description, and thereupon the King did 
divide what he called Canada into two Pro- 
vinces. 

Now the legal proposition, based on these 
presumed facts, is, that Parliament is pre- 
. sumed to have repealed a previous statute, 
because it was in possession of the knowledjre 
of the fact at the time of passing the Act of 
1791, that the King believed that the previous 
Act said what it did not say. 



But this is not all, when we read this 
famous paper we find that it makes no men- 
tion whatever of the eastern boundaries of the 
old Province of Quebec. It only seems to 
contradict the Act of 1774 by carrying the 
line dividing the Provinces about to be creat- 
ed up to Hudson's Bay, but that with the 
limitation that it was not to extend beyond 
the " country commonly called or known by 
the name of Canada." (See p. 463, App. A. 
P. C. Papers.) 

The Proclamation follows the words of the 
paper, with its limitations ; but Mr. Mowat 
contends that what was called or known as 
Canada, was the Canada of gossip, and of 
defUnct pretentions, and not of the law. 

The whole proposition is so absurd that it is 
scarcely matter of surprise that no one will 
own it, except concealed in a scurry of words. 
Nevertheless, it has carried the day. 

The answer of the judicial committee to 
the third question is about as curious as the 
answer to the second. They don't know 
whether the joint legislation of the Dominion 
and of the Provinces of Ontario and of Mani- 
toba could give force to their opinion, but 
they think it " desirable and most expedient 
that an Imperial act of Parliament should be 
passed to make this decision binding and 
efiectnaL" This last piece of advice is so 
much the more acceptable that " this deci- 
sion'* is such a mass of nonsense that if 
no legislation were to give it authority it 
would merely, like the award, furnish a new 
element of discord — an extension of the field 
of unprofitable discussion. 

There is, however, one lesson their Lord- 
ships have given us, perhaps unwittingly, 
and that is to abandon abnormal modes of 
ending disputes ; and above all, not to trouble 
their Lordships again respecting questions 
they know nothing about, and which they 
don't intend to take the least pains to under- 
stand. As far as getting an intelligent opinion 
on such a question is concerned, we might 
just as well have appealed to Og, Gog and 
Magog or to the Beef-eaters at the Tower. 
Juge Bridoye's mode of guiding the scales of 
justice, is miserably over^looked, par ks 
temps qui courenL 

Mr. Gladstone has announced his intention 
to reform the House of Lords, if it won't con- 
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«ent to be muzzled like the minority of the 
House of Commons. Let us hope, if he is 
permitted to experimentalize much longer in 
altering the British constitution, he may be 
more successful in transfiguring the House of 
Lords, than he has been in remodeling the 
Privy Council. R 



CRITICISM OF MAGISTRATES, 
Magistrates in England do not appear to 
be especially sensitive to criticism upon their 
decisions ; at least one would so infer from 
the fact that remarks like the following 
(from London Truth, Aug. 14, 1884) passed 
without notice : — 

"At the Westminster Police Court, last 
week, David Butler was charged with assault- 
ing Margaret Dibben, also with assaulting 
Mr. Edward Halsey, who interfered to pro- 
tect her, and with biting a poHoeman's 
thumb. The prisoner knocked the woman 
down without the slightest provocation, and 
was proceeding to kick her, when he was 
prevented by Mr. Halsey. A policeman then 
came up and was bitten while taking the 
prisoner to the station. One would naturally 
have expected that Butler would have been 
sentenced to a few months* hard labour, but 
Mr. D*Eyncourt, with a leniency alike soan^ 
dalous and inexplicable, fined him five shil- 
lings and costs for each assault It is oei^ 
tainly not surprising that decent women are 
afraid to cross some parts of Lo^on alone, if 
this is the way in which magistrates treat 
their assailants.** 

We remember that some time ago, when 
the Recorder of Montreal was censured in 
some of the daily papers for undue severity 
to a young woman charging with loitering 
on the street, he did not exhibit the same 
indifference. 



PROFESSIONAL PRIVILEGE. 
We have an interesting budget of cases 
this week on the question of professional 
privilega In Ex parte Kamnagh it was held 
by Mr. Justice Cross that a lawyer cannot 
refuse to testify that his client in a previous 
capias case signed and swore to a particular 
affidavit, even though the lawyer be re- 
tained for the same person in a chaige of 
perjury based on such affidavit In Ex patie 



Abbott, Mr. Justice Jett^ ruled that the 
Managing Director of a company cannot be 
forced to produce oorrespondenoe between 
him and the solicitor of the company reUtp 
ing to the suit in which he is examined. In 
connection with these cases we wpf an 
article on Professional Priviloge from the <St 
Jamei Budget, referring to the case of Cox 
and Railton, in which it appears to have 
been held that professional privilege is not 
to be extended so as to shield a perscHi who 
has been engaged in criminal acts. 

DISTURBANCE OF COURTS BY 

EXTERNAL NOISES. 
At Swansea Assizes recently, Mr. Justice 
Stephen had occasion to complain of the 
annoyance caused in Court by the continued 
hammering on board a ship in the neigh- 
bouring dock basin. Having sent once or 
twice to request that the noise might be dis- 
continued, the learned Judge despatched the 
High Sheriff to the scene of the annoyance, 
and he presently returned with the offending 
workmen. His lordship, after lecturing the 
men, told them that they must desist, add- 
ing, that if it caused them inoonvenienoe to 
stop hammering, they must let him know. 
London Trvih remarks : " It must naturally 
cause workingmen inconvenience, and pro- 
bably loss, to knock off work for an indefinite 
period in the middle of the day ; and I iail 
to see by what right any judg^ can order 
them to do sa If the Swansea Courts are 
unsuited for their purpose, by all means let 
steps be taken to improve them ; but not in 
this way.** Mr. Justice Stephen met with a 
measure of success ; a learned correspondent 
reminds us that the late Mr. Justice C 
Mondelet was not as fortunate, when he sent 
to the Regimental Band to stop playing upon 
the Champ de Mars in Montreal. It refused. 

NOTES OF CAfiES. 

COURT OF QUEEN'S BENCH. 

MoimuaALi August 8, 1884. 
[1x1 Chambera.] 
Before Cross, J. 
Ex parte Hhnbt KAVANAGH,FBtitioner for writ 

of Habeas Corpus. 

Privilege of Cotmaelr^Oof^Uieniial Cbmmum- 

catum* 
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On a eharge </ perjury aUeged to have been 
commuted in an affidavit made by the de* 
fendantinorderto obtain a writ of capiaSj 
the eouneelfor the accuged, plaintiff in the 
capiai wdt, vxu cuked to prove the identity of 
the accused as the person who signed and 
swore to the affidavit. Held, that this was 
not a private or confidential matter, and 
further that the fact that the witness was 
alto retained for the accused in ihe perjury 
case did not excuse him from answering. 

CRooSyJ. A writ of Habeas Corpus has been 
issued on the petition of a member of the 
Montreal Bar, committed for contempt by the 
Police Magistrate for refusing to answer a 
question put to him as a witness for the prose- 
cution at the preliminary investigation of a 
complaint made by one Lewis, a defendant 
in a previous civil suit, against Gerhardt, a 
plaintiff in the same civil suit, wherein said 
Lewis charged the said Gerhardt with per- 
jury, in having sworn to the statements con- 
tained in an affidavit produced in that suit to 
obtain a writ of capias. 

The petitioner was employed as Attorney 
and Counsel for the Plaintiff in the civil suit 
and had drawn the affidavit used for the pui^ 
pose of taking out the capias. He was also 
acting for the defence of his client on the ac- 
cusation of peijury brought against him. 

As witness on the investigation he was 
asked who made and signed the affidavit; 
this he refused to answer on the ground that 
he would be thereby disclosing a confidential 
communication made to him as Counsel. 

The mi^trate held that he was bound to 
answer, and on his persistent refusal com- 
mitted him for contempt, from which com- 
mitment he now seeks relief, on the ground 
that any information on the subject derived 
from his client was in the nature of a privi- 
leged communication which he was protected 
from disclosing. 

I take it from the general tenor of the 
Books of authority on the subject, it will be 
conceded that the privilege is limited to 
matters which the witness learned only as 
Counsel ; that is when consulted professionally 
as Counsel or Attorney, and referring to such 
a work as Greenleaf on Evidence, { 243, it will 
be seen that it relates only to private and 
otherwise confidential communications. The 



affidavit made and filed with the Clerk of the 
Court, and the identity of the person who 
swore to it, involved no matter of a private 
or confidential nature. They were intended 
to be made public, and were in effect publish- 
ed by the deposit of the affidavit in Court In 
my opinion an affirmative answer to the 
question put to the witness would not involve 
the disclosure of a confidential oonmiunica- 
tion. 

Mr. Kavanagh must be considered as hav- 
ing had two retainers. The first in the oopiotf 
suit, the making and fyling of the Affidavit 
for which involved no criminality, and up to 
the time of its statements being impugned by 
the accusation of perjury there was 
nothing to prevent him from being examined 
as a witness regarding these facts (including 
the identity of the person who made the 
Affidavit) on any pertinent proceeding where 
the proof of them might have been required. 
The lodging of the complaint of peijury made 
no difference in this respect, it neither made 
a communication confidential, which, prior to 
that event, had no such aspect, nor could it 
excuse Kavanagh from answering what he 
would have been bound to disclose had no such 
accusation been made. His second retainer 
to defend his client from the criminal charge 
did not place him in a different position as 
regards the previous facts, although the iden- 
tity of the person who made the affidavit then 
became a link in evidence necessary to a con- 
viction. This fact had not been of a private 
or confidential nature, and the making of the 
criminal charge could not convert it into what 
it was not originally. 

It might have been otherwise if he had 
sworn that his only knowledge of the making 
of the affidavit, and th^ identity of the person 
who made it, was obtained by him through 
confidential conmmnications made to him 
by his client on his second retainer for the 
defence on the peijury chaige. This he had 
not done, and it was improbable from the cir- 
cumstances that he could do it,but if such were 
the fact, and he were still willing to declare 
it on oath, I think he would be entitled to the 
protection he seeks. As, however, the record 
now stands, I think he has not made out a 
case of privilege and I must order his remand. 
A case of sufficient declaration on oath to 
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entitle a party to be ezcosed finom farther 
answering will be found in the House of 
Lords' Appeal Gases, Part 1st of Beports, in 
March, 1884. It is the case of LyeU v. Kennedy^ 
and cases illustrative of the extent to which 
the privilege is carried will be found cited in 
the 3rd volume of ''Russell on Crimes," by 
Prentice, at p. 549. 

I order the remand of the Petitioner. 

/. N. Oreenshidds and E, Ouerin for the 
Petitioner. 

M. HutchiMon for the private prosecution. 



SUPERIOJl COURT. 

MoNTBBAL, Sept 30, 1884. 

[In Chamben.] 

Before Jbttb, J. 

Ex parte Abbott, Petitioner. 

Priviieged CommunxcoUion — Attorney and 

Solicitor. 
Communications between iolidtor and dient are 
privilegedy and accordingly it was held that 
the managing director of a company could 
not be forced to produce letters uritten to him 
by the solicitor of the company touching the 
suit in which said company was drfendanL 
Mr. U. Abbott, Jr., was named commis- 
sioner to take evidence in the city of Mon- 
treal, in a suit pending before the Court of 
Queen's Bench, at Winnipeg, in Manitoba, 
wherein the Imperial Bank of Canada is 
plaintiff, and the Guarantee Company of 
North America is defendant 

Mr. Edward Rawlings, managing director 
of the company defendant, being asked to 
produce letters referring to the suit, received 
by him from Mr. J. S. Ewart, solicitor of the 
company in Winnipeg, objected on the ground 
that communications between solicitor and 
client are privileged. 

The Commissioner reserved the objection, 
and ordered the witness to answer. 

The witness persisting in his refusal, the 
Commissioner petitioned the Superior GDurt 
for an order that the witness produce the 
correspondence. 

/. C. Batten, for the defendant, cited Eamdyn 
V. White, 6 P. R. (Ont) 143 : " Communications 
between solicitor and client are privileged no 
matter at what time made, so long as they 
are professional and made in a profbssional 



character." Also WxUon v. BrunakHa, 2 Oian- 
ceiy Chamber Reports, (Ont) 137 : " In tease 
between vendor and purchaser, where a de- 
fendant who was called oh to produce a oertam 
letter which he refused to produce on the 
grounds ' that the same is and contains u 
opinion from the said Magrath, who was then 
acting as my counsel and solicitor in the nuU- 
ter of the purchase of the lands and premiees, 
upon my title to the said lands and premiBeB, 
and because the same is a commnnicatioD 
between myself and my solicitor, reUtiTe to 
my said title,' it was held to be a privileged 
communication." 

R, a Smith, contra. 

Phb Cubiam. The petitioner was appointed 
commissioner to take evidence in this city in 
a suit of the Imperial Bank of Canada against 
the Guarantee Company of North America 
which is pending in the Court of Queen's 
Bench in Manitoba. The managing director 
of the defendsmts was called as a witness 
before the commissioner, and was asked by 
the plaintiff's oonnsel to produce letters 
received by him from the company's solici- 
tor in Winnipeg relating to the suit in which 
the evidence was being taken. The defen- 
dant's counsel objected to the production of 
the letters on the ground that communica- 
tions between client and solicitor are priri- 
leged. The commissioner reserved the objec- 
tion for the decision of the court in Manitoba, 
and ordered the witness to produce the 
letters. The witness still refusing, the com- 
missioner petitions this court for an order to 
the witness to produce the papeis. The 
court is of opinion, upon the authorities 
cited, that the witness is not bound to pro- 
duce the letters. The petitioner wOl there- 
fore take nothing by his petition. 

Mddaren, Leet ds Smith for Imperial BanL 

/. C Hatton for Guarantee Ca ci North 
America. 



COUR DE CIRCUIT. 

MontbAal, Mai 18Si 
Coram Moubbbau, J. 
Laubin v. La Cobporahon db la paboisbb 

DU SAUI/T-AU-RAoOLLBr. 

Broddure^Emxption d la forms— Art 793, 
Code mimnAdpal. 
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JvQk: Que VaviB de huit jours et le dipot de dix 
pifulres, exigSs par la section 26 du chapUre 
36 <f « fo 45 Victoria, pour rSmanoHon de 
raction accordiepar Varticle 793 du Code 
mimicipal, ne sontpas requis dans lesactions 
amies intenties centre les corporations muni' 
cipaies d raison du mauxais entretien de leur 
chemin. 

Qi^une exception d, la forme hasie sur le dffaut 
d'avis et de dfydt devait itre renvoyie. 
Mercier, Beausokil A Martineau pour le de- 

mandenr. 
PrSfontaine di Lafontaine pour la d^ende- 



PROFESSIONAL PEIVILEOE. 

No other tribunal is so impreBsive to look 
si as the full court for Crown Cases Reserved ; 
and it decided last week a question of an 
importance commensurate with its dignity. 
The ten judges, being all agreed as to their 
oondusion, gave judgment at the close of the 
aigoments; but reserved their reasons for 
enunciation upon some future occasion. It 
ifl, however, apparent from the course of the 
proceedings what were the substantial 
grounds of their decision ; and there is there- 
fore no impropriety in stating briefly the 
nature of the case. 

Two men named Cox and Railton were 
convicted three months ago, before the 
Becorder of London, of a conspiracy to 
defraud a gentleman named Munster of the 
fruitsof a judgment which he had obtained 
against them. The action in which this 
judgment was obtained was for libel ; and 
the defendants had consented to a judgment 
against them for forty shillings and costs 
'* as between solicitor and client/' The suc- 
cessful plaintiff, having taxed his costs, 
issued execution against Railton, and was 
about to seize his goods. Railton and Cox 
were partners, and they consulted a solicitor 
as to whether, if Railton gave Cox a bill of 
sale over goods belonging to the firm, that 
would save them from being taken in execu- 
tioa The solicitor replied that, as the part- 
nership would be in existence at the time of 
making the bill of sale, this device would be 
ineflbctual ; and the two men thereupon paid 
his fee and went away. Railton then 
executed a bill of sale, falsely dated at a 



time before the partnership was entered into, 
purporting to convey the property in the 
goods to Cox ; and the deed of partnership 
between the two men was endorsed with a 
memorandum, also antedated and not con- 
sistent with the conditions of the deed itself, 
declaring that the partnership was dissolved 
at a time prior to the execution of the bill of 
sale. When the evidence of the solicitor was 
tendered at the trial, it was objected to, on 
the ground that everything which passes 
between a solicitor and his client is privileged 
and cannot be given in evidence until it is 
independently shown to be probable that the 
latter was committing or meditating some 
kind of fraud. The Recorder admitted the 
evidence, and upon the conviction of the 
defendants reserved a case for the considera- 
tion of the court ; which, after hearing it 
argued twice— the second time before no 
fewer than ten judges, who would have been 
eleven but for the iUness of the Lord Chief 
Justice — unanimously held that the evidence 
was properly received, and affirmed the con- 
viction. 

The difficulty in the case was to draw a 
line between two contending or, so to speak, 
conterminous principles. On the one hand, 
the general rule that solicitors are not to 
reveal communications made to them by 
their clients in professional confidence is 
manifestly necessary, in order that people 
may be able to instruct their solicitors upon 
any subject at all with the unreserve which 
is essential to success. On the other band, it 
is clear that such privilege ought to afford 
the least possible protection to crime— either 
where the solicitor is an accomplice, putting 
his special knowledge at the service of his 
principals, or where, as in this case, there is 
no suggestion of any impropriety in his con- 
duct The merits of the case were not in any 
doubt The " privilege" which protects state- 
ments made to solicitors is a privilege in fioct 
as well as in name ; and as such it clearly 
ought not to be extended to shield a person 
who has sought to abuse it by making it 
facilitate the commission of a crime. That 
Mr. Clarke, Q.C, who conducted the case on 
behalf of the convicted men felt obliged to 
admit this, appeared from his basing his 
argument upon the proposition that the 
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judges could not decide the case in the light 
of the evidence whose admissibility was dis- 
puted, but must decide as if they did not 
know what the effect of that evidence was. 
He insisted that, as the case was stated by 
the Recorder, nothing appeared except that 
the witness was a solicitor, and had been pro- 
fessionally consulted by the defendants 
before the comntfission of their crime. This 
being so, he urged, no questions ought to 
have been asked as to the nature of their 
communication, until the prosecution had 
estabhshed a reasonable suspicion, on inde- 
pendent grounds, of fraud on the part of the 
accused ; which he submitted that the case 
stated did not show to have been the fact 
Whether or not his main proposition is good 
law, it seems plausible enough to the lay 
mind ; and it may pretty safely be assumed 
that, when the detailed judgments of the 
Court come to be given, it will appear that 
they do not concur in his assertion that in 
this case no such grounds of suspicion had 
been shown as he declared to be necessary to 
rebut the presumption of privilege. The 
judgments will be awaited with great interest, 
as they will form the leading authority upon 
a subject of the first importance ; and it is to 
be hoped that they will, as far as poesible, 
establish the principles which regulate the 
privilege allowed to communications made 
by accused persons to their solicitors upon a 
permanent and intelligible footing. — St, 
James Budget, 5th July, 1884. 



FRANCE AND CHINA. 

The recent relations of France and China 
are without exact parallel since the exist- 
ence of international law was first recog- 
nized. Naval battles have been fought be- 
fore now, and forts bombarded, without 
declaration of war. England herself has 
created more than one precedent for that 
Reprisals as bold, though perhaps more sus- 
ceptible of justification than the seizure of 
Keelung, have been carried out again and 
again by many nations. But we know of 
no instance where elaborate hostile operar 
tions have been carried on between two 
sovereign powers, neither of whom admits 
that a state of formaf war exists between 
them. The contention put forward on behalf 



of the French government, that its late opera- 
tions on the nver Min are compatible with 
a *^ state of reprisals ^ and nothing more, is 
still more anomalous. Reprisals, as hither 
understood, may have included the "seizure 
of pledges,'' ancf possibly even the qwui hos- 
tile occupation of territory. But the term 
has never yet been allowed in internatiooal 
law to cover regular batties^ involving im- 
mense slaughter, and termmating in the 
destruction of an arsenal, a fleet, and nn- 
merous forts. As well might it be called a 
reprisal if a French army had beseiged and 
captured Pekin, and dictated its own terms 
in the Chinese capital When the English 
government bombarded Alexandria, and sab- 
sequently prosecuted a formal campaign, 
ending in a pitched battle, it was regarded 
in many quarters as rather a bold euphem- 
ism to describe the operations as '* a mesfinre 
of police," and deny them the character of 
formal war. But technically the distinction 
was justified by the fact that the English 
operations were authorized by the lawfal 
ruler of the country, against whom the 
enemy was in more or less formal rebellion. 
In China, on the other hand, two sovereign 
powers have been in collision. It^ of coarse, 
rests primarily with the jparties themselTeB 
whether or not their relations are to be con- 
sidered those of belli^rents. Either is at 
liberty, when it suits his convenience, to sub- 
stitute a state of formal for one of irregnlar 
hostility, by a formal declaration of war. 
At present both France and CSiina have 
evident reasons for deferring that step. In 
the event, however, of a repetition of snch 
proceedings as those on the Min, it is far 
from improbable^that delicate questions af- 
fecting the rights of third parties will be 
raised, which will require the relations of 
the two principals to be decided bv the rules 
of international law and those only. More- 
over, it may be added that, though they are 
in a minority, man^r eminent authorities 
have doubted the justifiability of hostile acts 
unpreceded by declaration of war. Grotius 
himself appears to adopt the opinion of a 
great Roman jurist that ** enemies are those 
who have publicly declared war on us, or we 
on them — the rest are thieves or robbeis." 
The most eminent French authority, Db 
Vattel, is- on the same side. If there is 
any foundation for a recent statement that 
the Chinese government has set a price upon 
the heads of Frenchmen, the Chinese would 
seem to be of a similar opinion. In denving 
to China the right to formalities, which 
whether necessary or not^ have been com- 
monly observed between civilized jwwere, 
much has undoubtedly been done to impart 
undue ferocity to the strife. On every ground, 
therefore, a continuance of the present ine- 
gular relations of the two governments is to 
be deprecated.— Xau7 Times. 
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STATUS OF CANADIAN QUEENS 
COUNSEL. 

The position to which Colonial Queen's 
GonDsel are entitledi when associated with 
English Queen's Counsel before the Judicial 
Committee of the Privy Council, has been 
open to' some question. Mr. Mowat, the 
Attorney General for Ontario, having offered 
the junior brief in the Boundary Case to 
Mr. Scoble, Q. C, the latter was in some 
doubt whether his acceptance would be con- 
sidered a breach of etiquette. The matter 
being referred to Sir Henry James, Attorney 
General, the following opinion was ex- 
pressed: — 

" It appears to me that the Privy Council 
is common ground to the bars of this 
country and all our colonies and dependen- 
cies. I see no reason why we should not 
accord equal rank to Her Majesty's Counsel 
in the Colonies when pleading in Colonial 
causes. As the Canadian Queen's Counsel 
is the Attorney-General of Ontario, I think 
there is an additional reason why, in this 
particular case, you should not object to 
allow him to act as your leader." 



HOMICIDE BY NECESSITY. 
The case of the starving sailors on the 
yacht Mignonette, who killed and ate one 
of their number, has attracted attention to 
the law applicable to homicide under cer- 
tain extraordinary circumstances. The Law 
Journal says :— *' Hunger is no defence to a 
charge of larceny, still less is it a defence to a 
charge of murder. There is authority in the 
books for saying that if two drowning men 
grasp a plank which will only support one, 
it is not homicide for one to push the other 
off. This IS looked upon as a sort of act of 
self-defence, and is as far as the law goes in 
admitting the plea of necessity." The case 
cited certainly goes pretty far. That of two 
shij^vrecked sailors who are reduced to their 
lastloaf of bread, and one pushes the other off 
the boat or raft in order that he may keep 



the whole loaf to himself, would not differ 
very greatly. The killing of a comrade, in 
order that the others may prolong their ex- 
istencd by eating his body, is going a step 
further, but the act seems to exceed those 
mentioned above more in its repulsiveness 
than in actual guilt In all these cases, it 
may be remarked, the homicide is com- 
mitted for a mere chance of rescue, and not 
for a certainty. 



LIMITATION OF APPEALS. 

Lord Bramwell, in a letter to the TKme$, 
adopts the contrary view to that so well 
stated by W. B., in the letter quoted ante, p. 
289. As this is a subject of general interest, 
and the controversy is in such able hands, we 
reproduce his lordship's letter in full : — 

"Sir,— No one can speak with greater 
authority than 'W. B.' on the subjects on 
which he has addressed you. But on one of 
them I venture to differ— vis. the desirability 
of limiting the number of appeals. I gave 
my reasons in the Lords in support of the 
Chancellor's bilL Your reporter did not 
report them. This is an appeal from him to 
you. 

" My objection is not that difficult questions 
do not arise when the dispute is for a small 
amount They do as much as when it is for 
a large one^ Nor do I say that such appeals 
are vexatious, except in so far as the amount 
is BO small as to make them sa My objec- 
tion is that such appeals ' do not pay,' tiiat 
prudent litigants should agree to do witiiout 
them, and that as litigants will not be wise 
for themselves the State should be for them. 
Suppose one man honestly believes that 
another owes him 20/., and suppose ihe other 
as honestly beUeves he does not What is to 
be done? They will not toss up to settle, 
for each would feel that that would be giving 
up the advantage of being in the right They 
must get it settled for them by a Court of law 
or an arbitrator. Would they not show good 
sense and good temper by agreeing that the 
first should be the final decision ? This must 
be arranged before any decision is pro- 
nounced. For the one against whom it is 
pronounced, if he gave up his right to appeal, 
would do BO without any return, besides 
which costs would have been incurred, in- 
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creasing the temptation to appeal. It may 
be said that litigants c&n so agree now. That 
is true, but they do not. Litigants are in a 
state of quarrel, and do not agree. Each is 
satisfied that what the one proposes is for the 
disadvantage of the otl^r. The result is that 
the law should do them this kindness. 

" A word or two on the history of the mat- 
ter. By the law thirty-five years ago appeals 
at common law — that is, the law that dealt 
mainly with commercial cases and wrongs, 
were limited to writs of error for errors ap- 
parent on the record, new trials, for mistake 
of judge or jury— the appeal being only to the 
Court where the case was — ^and appeals from 
the judge at chambers to his Court By the 
Common Law Procedure Act, appeals to a 
Court of Appeal were authorized in special 
cases, and from the granting and refusing of 
new trials on matters of law. This was quite 
right The Court of Appeal was the Ex- 
chequer Chamber. Its sittings were less than 
eight weeks in a year. As one Division of 
the Court of Appeal now gives the whole of 
its time to Common law appeals, it will be 
seen how they must have increased. That 
arose in this way. When the Judicature 
Acts passed it became necessary to make 
rules applicable to the common law cases and 
also to the equity cases. In equity every- 
thing had been appealable, with some reason 
or justification, because the dispute was 
generally for a large amount. Equity had 
none of the trumpery cases which went to the 
Common Law Courts. There was a com- 
mittee of judges to frame the rules, of whom 
the late Master of the Rolls was the head. 
He brought his equity practice to bear on 
the matter, and being, I will only say, a very 
strong man, had his way, and so appeals were 
allowed in oftmmon law cases contrary to the 
old practice, and where the amount in dis- 
pute did not justify them. A right of appeal 
does not exist in the nature of things. It 
is not a natural right I am by no means 
sure that it would not be better to have no 
appeal at all. But supposing that one ap- 
peal should be allowed, it cannot.be said 
tliat it must be riglit to have two or three. 
Now, the Chancellor's bill did not refuse a 
first appeal, even in small matters. 

" I cannot but think that the judges were 



right in recommending a limitatioii of the 
XX)wer of appeal in such small matters. It 
would be a mere^ to the suitors, and remove 
a scandal from the law. This, I believe, from 
an article that appeared in the l\me$ throe or 
four days ago, is also your opinion." 



NOTES OF CASES. 

COURT OF QUEEN'S BENCH, 
M0MTRBA.L, September 24, 1884. 
Brfore DoRioN, C.J., Monk, Ramsat, Cboss, 
and Baby, J J. 
Thb Qubbn v. John Soott. 
32-33 Vic c, 20, $, 25-Iteftt8al of Htuband to 
provide necessary food for toife — Indidr 
merU~^Evidence, 
In an indictment under 32-33 Vic c. 20, s. 2S, 
it U not necessary to aUege that by the 
refusal and neglect of the defendant to 
supply ihe necessary food, etc, to his wife, 
her life had been endangered or her healih 
permanently injured ; nor is it necessary 
to make proof to that effocL 
The following case had been reserved by 
the Chief Justice :— 

The defendant John Soott was tried before 
me on the 10th of June instant (1884), on a 
charge under the 32 <& 33 Via ch. 20, sec. 25, 
of having refused and neglected to provide 
necessary food, clothing and lodging for his 
wife, Elizabeth McDougall, on an indictment 
in the following terms :—** That John Soott, 
on the 19th day of April, in the year of oar 
Lord 1883, at the city of Montreal, in the 
district of Montreal, then being the husband 
of Elizabeth McDougall, and then bemg 
legally liable as her husband to provide for 
the said Elizabeth McDougall, his wife, ne- 
cessary food, clothing and lodging, unlaw- 
ftilly, willfully and without lawful excuse, 
did refuse and neglect to provide the same." 
After the case for the prosecution had been 
closed, the counsel for the defendant submit* 
ted to the court that there was no case to go 
to the jury, inasmuch as it was not alleged in 
the indictment, and it had not been proved, 
that by the neglect of the defendant to pro- 
vide food, etc., for his wife, the said Elizabeth 
McDougall, her life had been endangered or 
her health was likely to be permanently lo- 
juredL 
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I ruled that putting the life io danger or 
causing a permanent injury to health as men- 
tioned in sec. 25 of the above cited Act, 
merely applied to the offence contemplated in 
the second part of the section, namely that 
of causing or doing some bodily harm to an 
apprentice or servant, and not to the offence 
mentioned in the first part of the section, that 
of a husband neglecting to provide the 
necessary food for his wife. 

The defendant thereupon entered upon his 
defence, and the jury returned a verdict of 
guilty. 

At the request of the defendant I have re- 
served the case for the opinion of the Court 
of Queen's Bench on the following ques- 
tions: — 

Ist Was it necessary to allege in the in- 
dictment that by the refusal and n^lect of 
the defendant to supply the necessary food, 
etc., to his wife, her life had been endangered 
or her health permanently injured 7 

2nd. Was it necessary to prove that the 
life of the defendant's wife had been endan- 
gered or her health permanently injured by 
his neglect to provide her with necessary 
food, et&, in the absence of any allegations 
to that e£Eect in the indictment 7 

In the event of an affirmative answer to 
either of the above questions the verdict of 
gniUy should be set aside, otherwise it should 
stand. 

The defendant was admitted to bail, to ap- 
pear at the next term of the Court of Queen's 
Bench holding criminal jurisdiction, and no 
sentance was pronounced. 

(Signed), A. A. Dobion. 

Montreal, 17th June, 1884. 

Ramsat, J. [After reading the Reserved 
Gasa] The effect of this decision is to over- 
rale the case of the Queen v. Maker, reported 
7 Leg. News, p. 83. 

I trust it will not be considered that I am 
actuated by any personal feeling, in saying 
it is not desirable that rulings on statutes, at 
all events those which carry out the evident 
intention of the legislature, should be over- 
tamed, except for some very cogent reason 
Here the principal reason appears to be that 
the late Chief Justice Harrison had some- 
where said that he could not understand how 
the statute could be interpreted as I did in 



the case of Maher. This sort of rhetorical 
emphasis may mark the strength of the 
speaker's conviction, but it is not argument. 
I shaU endeavour in my turn to show why I 
adhere to my ruling in the case of Maher, 
and I shall endeavour to leave the strength 
of my conviction to be deduced from the 
force of my reasons. 

The proposition of the reserved case is that 
the " putting of the life in danger or causing 
a permanent injury to health " as mentioned 
in Section 25, 32 and 33 Vic. c. 20, merely ap- 
plies to the offence contemplated in the 
second part of the section. 

There is no such general rule of inter- 
pretation ; in £Eu;t, the general rule is rather 
the other way. 1. The rule is ihat when the 
controlling words are in the same section, and 
particularly in the same sentence, as in this 
case, they are applicable to the whole sen- 
tence, unless there be some substantial reason 
for restraining them to a part 2. In this case 
they are more applicable to the first part 
than to the second, for the offence of omis- 
sion is, by its nature, less aggravated than a 
similar offence of commission. Thus it is 
palpably more serious to make an unlawful 
assault on an apprentice or servant than to 
neglect to provide him with his dinner. 
3. AH the analogous enactments of the sta- 
tutes have controlling words of the nature of 
those of the section in question. I might 
particularize the section next that under con- 
sideration. 4. In all indictments under the 
common law for similar offences, the allega- 
tion that the privation did injury is essential, 
as Mr. Justice Taschereau has shown in his 
work on criminal laWi voL 1, p. 259, on the 
authority of the Queen v. Rugg, 12 Cox, 16* 
See also the Queen v. RylandSf 10 Cox, by 
which this view is also supported. 

It is hardly necessary to enter on the ques- 
tion of the general reason for rejecting the 
ruling of the learned Chief Justice, for it is 
hardly pretended that the law ought to 
be as he has laid it down. Under such a 
law, a workman neglects to provide bread for 
the femily dinner, nobody is much the worse, 
still he is liable to indictment, and he ought 
to be convicted, unless the jury is discharged 
in conscience ttom respecting the ruling of 
this court, owing to its untenable character. 
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The inferpretatioxii therefore, given to the law 
avowedly makes the statate as dangerous, 
and as liable to abuse as possible. Our sta- 
tute was borrowed from an English act, and 
so soon as it appeared, the next edition of 
Archbold gave a form of indictment, in which 
the words now declared to be inapplicable 
were inserted for the first part of the section, 
as weU as for the second part I have gone 
tHrough the volumes of Cox, from the 24 and 
25 Vic. to the 38 and 39 Via, when a new 
act was passed, and I have not found a single 
case in which the question now before the 
court was raised. I think then that this 
shows pretty clearly that the Archbold form 
has been followed. The only case that I have 
seen that refers at aU to the section in the 
English act is the case already mentioned of 
the Queen v. Eyland, and in reality it was 
examined on a different question, the indict- 
ment which contained an allegation of actual 
injury was maintained as sufficient at com- 
mon law. 

But now a new proposition is put forth, 
which differs materially from that of the re- 
served case. It is said that our Act is not the 
same as the English Act, that the latter only 
applies to apprentices and servants, and that 
the controlling words in our statute only 
refer back to " such apprentice or servant" 

It is one thing to say that controlling 
words in a sentence can only apply to the 
last part of the sentence, it is quite another 
to say that words referring back to an enu- 
meration do not include the whole class but 
only the members of it specially mentioned 
in the reference. It appears to me that this 
proposition is even less tenable, if that be 
possible, than that of the reserved case. In 
the first place it is not true as a matter of 
grammatical construction. Whether in a 
letter, or in a contract, or in a statute, " 9uch 
member" being one of an enumeration im- 
plies the whole class, unless the reason of the 
thing destroys the implication. To restrain 
the appUcation of the words would in this 
case produce a curious result Neglecting to 
provide a servant or an apprentice with food 
would not be within the Act, unless there 
was permanent injury or danger to life; 
while the mere neglect to provide food for a 
wife would be. 



I have heard it murmured, faintly mm^ 
mured, that the obligation to provide a wi& 
with necessary food was an act of a men 
heinous kind than the same neglect towards 
an apprentice or a servant But why shoold 
" otherwise " be so much more cared for than 
the apprentice? So this suggestion is pat 
forth in despair. But in truth the wile's 
right to be provided with necessary food by 
her husband is a much more delicate ques* 
Uon than that of the servant or apprentice, 
which is simply a matter of contract 

To return to the proposition of the reserved 
case, the Act of 1875 (38 A 39 Vic, c. 86, sect 
6) demonstrates that it never was the inten- 
tion of the Parliament in England to make 
the unlawful neglect to provide food for an 
apprentice or servant a greater oflBanoe than 
unlawfully beating hiuL In the last named 
Act there is special provision for this offence 
of failing to provide food for an apprentice or 
servant, and immediately following, come 
precisely the controlling words the judgment 
about to be rendered seeks to excise from 
our statute. 

It is only necessary to make one further 
observation on the statute, and it is this, that 
the curtailed reference back, which has com- 
plicated the consideration of this case, was 
probably due to the manner in which our 
statute was made. We borrowed it from the 
English Act as originally drawn by Mr. 
Greaves for the House of Lords. He substi- 
tuted the controlling words for the old fonn 
of an assault, and he included, as our statnte 
does, the husband, committee, nurse, and so 
on. The Lords passed the Bill as drawn, tbe 
Commons, leaving the controlling words u a 
substitute for the fiction of an assault, re- 
strained it to apprentices or servants, and very 
properly sa As I have already observed, tbe 
obligation of the husband to provide neces^ 
saries for his wifo involves very intricate 
questions of civil law, and all the other cases 
were amply provided for at common lav. 
Mr. Greaves did not relish the slaughter of 
his bantling, and he has recorded his regret 
in his edition of the Criminal Acts, 24 & 25 
Vic. His view, however, has only prevailed 
with our Commissioners in 1869. They were 
taken with the surfiice argument, which ifl 
almost always wrong. They completed tbe 
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muddle by copying slaviahly the rest of Mr. 
GreaveB' work, and so laid a snare for this 
Court and for Mr. Scott 

Much ingenuity has been nsed and often 
misapplied, to restrain the operation of crim- 
inal Btatates by interpretation; but the 
6ffi)rt8 to enlarge them to gratify evil passions 
have always been regarded as the worst 
kind of tyranny — ^tyranny onder colour of 
law. I must say I see nothing less objection- 
able in extending them to gratify mawkish 
or maadlin sympathies. 

Holding these opinions so strongly as I do, 
and being oonvinoed that the statute in so 
many worda only makes it an offence to 
neglect to provide when producing the kind 
of injury specified, it is proper I should say, 
for the information of those promoting such 
prosecntionB, that I shall follow what I under- 
stand to be the prescription of the law, and 
not what seems to me to be the fancifhl inter- 
pietation of the majority of this court I am 
to quash the indictment as insufficient, and 
to set aside the verdict, as being based upon 
evidence that establishes no crime known to 
the Uw (»). 

DoBioN, C J. This is no doubt an important 
question. The indictment is in the form 
followed since 1869. A number of cases^have 
oome before stipendiary magistrates and be- 
fore the criminal court, and the indictments 
have always been in this form. In none of 
them do I find it alleged that the refusal to 
provide had occasioned permanent injury. 
TlDtil the case of Maher it does not appear 
to have been held anywhere that the refusal 
to provide must be such as to do bodily 
hann. In that case the jurisprudence of the 
magistrates was overruled by Mr. Justice 
Hamsay. Then the present case came before 
myself, and I found the old jurisprudence 
one way and the decision of a judge of the 
Court of Queen's Bench opposed to it Look- 

Cl) Sinoe this opinion was deliverod I find that the 
Coorthad before it one of these qnestions fire yean 
9go, in the ease of B«ff. v. Smith which had escaped 
my reeoUeetion, and that of every one oonoemed. In 
that case I concurred, relactantly, in a decision 
similar to the one given in Scott's case, in so far as 
recardB pleading, pointing oat aU the dangers of the 
statate, which have been so vividly illostrated since 
in praotioe. The case is reported 2 Leg. News, 223. 

T.K.B. 



ing at the statute I was strongly impressed 
that it was not necessary to inse rt these words 
in the indictment I ruled against the pris- 
oner. However, the jury having convicted 
him, I reserved the question. On full con- 
sideration I am disposed to follow the juris- 
prudence of the magistrates, supported by 
the opinion of Chief Justice Harrison, who 
had given the question very careful considera- 
tion. I concur in the view expressed by that 
judge. There can be no doubt that there 
aiB two offences in the statute. The neglect 
of the master to provide for the apprentice 
so that the health of the apprentice is likely 
to be injured, is one offence, and the neglect 
of the husband to provide necessary food for 
his wife is another offence- As to the sup- 
posed danger of such a law I think that 
juries may be trusted to see that the pro- 
vision of the law does not work an injustice. 

Monk, J. A similar case came before me 
sometime ago in the criminal court The 
same objection was raised, but it seemed to 
me so futile that I overruled it The jury, 
however, notwithstanding my ruling, acquit- 
ted the prisoner, and I believe rightly. Juries 
are not easily deceived in these matters, and 
I think that no hardship is likely to result 
from the interpretation put upon the law by 
the majority of this court 

Baby, J. I entirely concur in the opinion 

of the Chief Justice. 

Conviction aflirmed. 

Davidtan^ Q. C, for the Crown. 

SairU Pierre^ for the defendant 

COUR DE REVISION. 

MomtrAal, 31 Mars 1879. 
Coram lilLkCKAY, Papinhau, JEfrri, JJ. 
Ejngston v. Cobbbil. 
Juge de paix^IUq>(m9abUiU--B<mnefo^'-^u^ 

mdtceion— Pre«cripeionr--I>oTOnia^e*— ilria 
Juoi: Qtt'un magiitrat qui hmne tm warrant 
d'arrestofton nr^ juriMction rCMtpas re«- 
p(m»abU en dommages fM^dnns la personne 
arriUe en Pabience de preuve de malice et 
de mauvaiiefai de la pari du magietraL 
Qa*une action en dommages conire un magistral 
pour un acte par lui fait en sa diie qualiU 
se prescrit par sir mote d compter de VacU 
mime, 
Qu*il est nkcBwiiredelvidanner avis deVactiofh 
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Le demandenr par son action rSclamait 
des dommages du d^fendeur paroe que le 20 
aoiit 1877 sor la plainte d'un iioinm6 Clement, 
le d^endeur ^ana un warrant d'arrestatioii 
en vertu duqael il fat appr6hend6 et arr^ 
pour avoir " renvoy^ le dit Clement de son 
** servioe sans lui payer see gages, etc." Sur 
proods devant le dit joge de paix, le deman- 
denr fat oondamn^ ft payer la dette, les frais 
et un dollar d'amende. 

Le d^endeor plaida qu'il avait agi avec 
bonne foi et dans les limites de sa jurisdic- 
tion. Que le demandeur, en ne faisant pas 
casser le jugement par un tribunal sup^rieur 
s'il 6tait iil4%al, avait acquiesce au dit juge- 
ment, et que son action 6tait prescrite par 
sixmois. 

La Gour Sup^euie, (6 novembie 1878, 
RainviUe, J.)> d^idant que le d^fendenr, 
ayant agi sans jurisdiction, 6tait responsable, 
m^e sans preuve de malice directe, le oon- 
damna & $30 dommages re^ et personnels 
avecd^pens. 

Voici le jugement de la Goor de Revision : 

"The Court, etc 

" Considering that defendant has in fiie 
judgment complained of the advantage of a 
finding in his favor that he, the defendant, 
did not act maliciously in the matter of the 
warrant issued against plaintiff and the pro- 
ceedings upon it ; 

" Considering further that, in fact, defend- 
ant was not guilty of malice and seems to 
have been in good faith and to have supposed 
himself to have had jurisdiction, to wit: 
under chapter 27 of the Consolidated Statutes 
of Lower Canada ; 

** Considering that upon such finding and 
proof of absence of malice, defendant ought 
not to have been condemned in damages ; 

" Considering further that under the cir- 
cumstances, this action has been brought too 
late, to wit, commenced long after six months 
after the act committed by defendant that 
plaintiff complains of (Consolidated Statutes 
of Lower Canada, cap. 101, sec. 7) ; 

" Considering fiirther that in the Court be- 
low proof was not of notice of action to de- 
fendant; 

"Considering finally that the material 
^negations of plaintiff's declaration were 



not proved ; and that in the judgment com- 
plained of condemning the defendant there 
is error ; 

"This Court doth reverse the said judg- 
ment of the 30th day of November, 1878, and 
proceeding to render the judgment that onght 
to have been rendered, doth dismiss plaintiff % 
action with costs in the Court below and in 
this Court against said plaintiff, of which 
costs dittraction is granted to Messrs. Ouimet^ 
Ouimet dr Nantel, attorneys for defendant ; 
and it is ordered that the record be remitted 
to the Court below." 

Thibault & McChum. pour le demandenr. 

Oiftmef, Ouimei dt Nantd poor led^fendenr. 
(J.J-B-) 

OOUR DE CmCUTL 

MoMTRiAL^ septembro 1884. 
Coram Cabon, J. 

AlOBBB V. LATBSLL& 

Priin-DetU de jeik^Dtni d'adion^IrUM w 

Juo6 : Qu'im prit d'argent fait par vne per- 

wnne qui a eeui dejover^ d im de9 jawun 

qui continue peut itre reoouvri en lou 

Que toute peraonne qui n*ett pae inUrtmie dam 

le jeu est cansidirie comme tiers auqvd 

Vartide 1927, C. C. ne if applique pas, 

Le demandenr aprds une nuit pass^ i 

joueraux cartes avec le d^endenret un tiers 

se retira du jeu vers les sept heuree du matin. 

Quelques instants aprte le ddfendeur ayant 

perdu ce qu'il avait d'argent sur lui et ^tant 

endett^ de $25 envers le tiers, ae levade 

table, emprunta du demaixdear, qui ^tait 

rest6 dans le m^e appartement, la somme 

de 150 avec laquelle il paya oe qu'il avait 

emprunta, il continua ft jouer et perdit le 

reste. 

L'action du demandenr fut unoMtan^ 
pour argent pr6t4 

Le d^endeur plaida par exception, et pr^ 
tendit que c'^tait une dette de jeu qui tombsit 
sous I'article 1927 CLC. et que, par consequent, 
le demandenr n'avalt pas d'action. 

A Targument le demandenr soutuit qne le 
fait que le demandenr savait que le d^fen- 
deur empmntait ces 150 pour jouer aux 
cartes ne changeait pas la nature du contiat 
intervenu entr'eux, qui 6tait celui dapr^ 
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La rdgle ponr reoonnaitre rapplication de 
r&rticle 1927 C.C dans un cas d'argent prdt6, 
est de savoir si le pr^teur a un int^r^t dans 
lejea soit oomme joueur actnel, soit comme 
associ^ de Tan des joueurs, soit en pr^levant 
and part de la mise des joueurs, etc. ; sMl n'a 
aacan int^r^t^ il est un tiers et a une action 
en recoavrement de Taigent pr^t^ Bans tous 
les cas, $25 ont 6t^ employ to pour payer une 
dettecontract^e au moment du pr^t, et puis- 
que le paiement d'une dette de jeu est recon- 
nn l^gal par oet article 1927 CC, il est permis 
d*emprunter pour payer, il devrait toujours 
r^ossir pour $25. Le demandeur cita 4 Aubry 
& Rati, Troplong, CorUmU aUcUoires, No. 66 et 
saivantB ; et Tevlet, Codes annotSSf page 624, 
Na 41 et suivants. 

Le d^fendeur, au contraire, argua que la 
connaissance qu'avait le demandeur de Tem- 
ploi que devait faire le d^endeur de son 
aigent, I'emptehait de recouvrer. £n pr^tant 
08t argent, le demandeur a encourage le jeu, 
il y est devenu partie, I'emprunt contrtict^ 
par le ddfendeur est devenue un contrat de 
jea, pour lequel la loi d^ie Taction. 

La cour adoptant Targument du deman- 
deur dit que la question 6tait de savoir si le 
pr^teur ayait ou non un int^r^t quelconque 
dans le jeu, et que dans le cas actnel, il ^tait 
^tabli que le demandeur n'en avait pas. Que 
d'aiUeurs, le contrat de jeu n'^tait pas illegal 
en sol ; la loi ne le consid^rant i>as digne de 
son attention, refuse de le sanctionner par 
one action, mais les engagements ainsi con- 
tractus restent des dettes d'honneur. Dans 
Tesp^ce, oe n'est pas un contrat entre les 
joaeurs, c'est un pr^t d'aigent fait par un 
tiers pour un but licite. 

Jugement en fiEiveurdu demandeur pour le 
montant r^lam^ dans Paction avec d^pens. 
/. /. Beauchamp pour le demandeur. 
DoutrCy Joseph dt Dandwrand pour le d^n- 
deur. 

(j. J. B.) 

OOUR DE CIRCUIT. 
Montreal, 30 septembre 1884. 
Coram Papinhau, J. 
La Corporation du ComtA db St. Jean v. La 

Corporation db la paroissb db Laprairib. 
ProeSdSs xUtra vires— NuUiU de proc^s-verbal— 
Acte de ripartitum — Vente des travatix au 
rabais^ApplicaHon de Vartide 776, Code 
TmmicipaL 



La demanderesse r^clamait $436 qui 6tait 
la proportion mise ft la charge d'un certain 
nombre de contribuables de Laprairie dans le 
prix des travaux ordonn^s par proc^verbal 
fait sous la direction du Bureau des D61egu6s 
des comt^ de St-Jean et de Laprairie. Cette 
somme comprenait aussi les frais du procds- 
verbal, des avis, de Tacte de repartition et de 
la vente des travaux & Tentreprise. H s'agis- 
sait d'un chemin d^ft ouvert qui conduit de 
StJean ft Laprairie et passe aussi dans deux 
oomt^ voisins. Le proems- verbal ordonnait 
le creusement des foss^Sj la reparation du 
chemin et des pouts et la construction des 
cl6tures sur les deux c6tes de la route dans 
toute son etendue; le proc^-verbal pourvoyait 
en outre au mode de reparation et d'entretion 
du chemin et des cl6tures. L'officier charge 
de preparer ce procds-verbal avait inclus dans 
les travaux ft faire sur le chemin toute la 
cloture des deux c6tes de la ligne ; enlevant 
ainsi, en violation de Particle 775 du Code 
Municipal, la part de cl6tures reservee par la 
loi aux proprietaires voisins. Le Bureau des 
Deiegues des deux comtes a homologue oe 
proG^verbal et a fait faire Pacte de reparti- 
tion necessaire entre les contribuables in- 
teresses. 

La demanderesse a donne les travaux ft 
Pentreprise, les a fait executer et eUes'est 
ensuite adressee aux municipalites locales 
pour en obtenir le prix. La defenderesse a 
plaide ft Paction dirigee contre elle, que le 
proc^-verbal etait nul, ultra vires; que les 
officiers municipaux qui Pavaient fait et Pa- 
vaient homologue, avaient commis un exo^ 
de pouvoirs, en incluant dans les travaux ft 
faire toute la cl6ture des deux c6tes du che- 
min. Le tribunal saisi de la cause, a ren- 
voye la demande par un jugement, dont voici 
les motifs: 

^ Considerant que la demanderesse pour- 
suit la defenderesse pour une portion du prix 
de la vente au rabais des travaux ordonnes 
surun chemin traversant en partie les pa- 
roisses de Laprairie, dans le comte de cenom, 
et celles de St-Luc et de Ste-Marguerite de 
Blairfindie, dans le comte de St-Jean, en vertu 
d*un proces-verbal dresse par 0. N. E. Bou- 
cher et homologue le 4 de Janvier 1882, par 
le bureau des delves des dits comtes de St- 
Jean et de Laprairie; 
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" Con8id6rant que le dit proods-verbal a 
ordonn^ entr'autres choses, le cretfsement des 
foBS^, la reparation du chemin etdeoertains 
ponts et la reconstruction des cl6tures des 
deux c6t^ du dit chemin, y compris la moi- 
ti6 des cl6tnre8 qui sont, par la loi, k la charge 
de certains propri^taires riverains du chemin 
en question dans laparoissedeSt-Lucetdans 
oelle de Laprairie ; 

*' Ck)nsid6rant qu'il a de plus ordoun^ que 
tons ces travaux seraient vendus pour 6tre 
faits k I'entreprise et que tons les oontribua- 
bles y d^ign^ seraient appelds, y compris 
les propri^taires riverains 'ftoontribuerpour 
* le tout, selon la valeur de leurs terres aux 
' frais et au cotlt des travaux k £aire/ et que 
cela est contraire aux dispositions du code 
municipal et rend nul le procds-verbal ; 

'' Ck)nsid6rant que la repartition £ute par 
le dit 0. N. E. Boucher, le 15 de juin 1882, et 
depos^e au bureau du oonseil, le trois de juil- 
let, de la m^me ann^e, en execution du dit 
proc^ verbal, et la vente au rabais £ute des 
travaux du dit chemin, sont nulles aussi par 
suite de la nullity radicale du proc^s-verbal ; 

^ La cour declare nuls le dit procds-verbal, 
la dite repartition, et la dite vente au rabais, 
et deboute la demanderesse de son action 
avec depens en faveur de la defenderesse, 
distraits k Maitres DeBellefeuiUe & Benin, 
ses avocats. 

Qeoffrion^ Rinfret ds Dorion pour la deman- 
deresse. 

DeBeUefeuille & Benin pour la defenderesse. 
(j. J. B.) 



COMPULSORY INSURANCK 

An interesting experiment, or series of 
experiments, has lately been made in Ger- 
many on the subject of compulsory insur- 
ance, by the industrial classes, against sick- 
ness and disablement For some years there 
has existed in different German States legal 
provision for requiring workingmen to be- 
come members of benefit societies of one 
kind or another; and since 1876 it has been 
compulsory throughout the empire for those 
under sixteen years of age to subscribe to 
their communal benefit society. 

A new law passed last year, and coming 
into operation on the l9t Peoember next. 



recognizes and widely extends the existing 
system, making subscription to local or trade 
benefit funds obligatory upon all artisaxu, 
agricultural laborers, and employes on daily 
wages generallv, as well as the smaller claas 
of employers, xhe amount to be subscribed 
is about two per cent of the wages earned, 
against which is provided, in case of sick- 
ness, medical attendance and neoeasa r ieB of 
all kinds, and a weekly allowance proper 
tioned to the wages of the recipient; and in 
case of death a lump sum also calculated 
upon the deceased's wages. 

The experiment will be watched with in- 
terest by all those interested in the theory 
and administration of the English poor laws. 
The new German law is identical in prin- 
ciple with the scheme of National Insurance 
propounded by the Bev. W. L. Blackley. 
Should it give satisfactory results, an impetus 
will be given to the movement in lavor of 
legislation in the same direction in this coun- 
try, and a prospect opened of reforming the 
poor laws off the fihoe of the statute-book.— 
Law Timu, 



GENERAL NOTES. 



The throwing of Bhrimpc into the rtreeU, eapeeiftUy 
as it may be taken for granted that shrimps so treated 
are not of thefieshest, is an ohieetiooable i»raetiM. 
says a London joarnal, and the Lunbeth Vestry wen 
bat doing their duty in prosecuting a man who did it. 
It is a pity, however, that the Vestry are not better 
instruoted in Natural History- In the ehaiie tin 
shrimps were described as *' certain fish," and as the 
magistrate oould not hold that shrimps are fish, the 
case was dismissed. 

A seller of 'Ineky balls' at ICancheiter seems to 
hare had a Inoky escape. The (diildren who booiht 
them were told that by the investment of twopenee 
they had a chance of finding a half-crown, shilling, and 
so on down to a farthing, inside. On being opened, 
none of tl^ balls appeared to contain mors than a 
half-pennj', and on this ground, apparently, the oMgis- 
trate decided that there was no lottery. The balls 
with money inside are exactly analogous to the paekeU 
of tea with trinkets inside, decided in Ikxt^lor t. Smdint 
52 Law J. Rep. M. G. 101, to amount to a lottery. Tbe 
absence of proof that there were prises in the bails 
could not weigh against the statement that there wexe. 
A lottery is none the less a lottery beoause it is also a 
fraud. The stipendiary compromised matters by mak- 
ing the defendant pay the cost of the sununons, wiuth 
was Cadi justice. However, the jnvenile mind in Mas- 
Chester will probably not in fntuie be taught nmbliar 
by a system so irresiitible that the bhuJn are iveeC- 
meats.— Xais JoumoL 
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A SYSTEM OF LA W REPORTS, 
The inoonvenienoe of having several iao- 
lated and to some extent competing serials, 
for the publication of Law Reports in this 
Province, has been for some time apparent to 
the bar. In the Province of Ontario there is 
but one series of Reports, the property of the 
Law Society, the cost of which is paid out of 
the aminal assessment levied on every prac- 
tising barrister and attorney. Here we have 
not the advantage of a central organization, 
and the several sections of the bar have not 
hitherto united in^anylsystem of reports. We 
are glad to be able to announce that a vigor- 
oas effort is about to be made by private 
enterprise to remedy the great defect of our 
existing reports. In connection with the 
Legal News a system has been organized, the 
first instalment of which will be in the hands 
of the profession in a few days. 

The Publishers of the Legal News pi^opose 
to issue two series of volumes, one containing 
the decisions of the 0)urt of Review and 
Superior Court, and the other the decisions of 
the Queen's Bench in Appeal Each series 
will form a royal octavo volume of at least five 
hundred pages per annum, and it is believed 
that every case which can be usefully re- 
ported will be comprised in these volumes. 
It is not proposed, however, to include the 
judgments rendered in the District of Quebec, 
which are at present reported in the work 
published in that District 

The Legal Nem will continue to be issued 
in the same form as hitherto. Advance notes 
will appear in it of the cases reported in full 
in the regular series. It will also comprise 
as before, decisions of the Circuit Court, points 
of practice^ and miscellaneous cases not falling 
within the regular system of reports. Thus 
the repetition of matter will be avoided. 

The proposed system has the unanimous 
approval of the editors of the Lower Canada 



JuriH, who for twenty-seven years past have 
endeavoured to supply the demand for 
reports. They have relinquished the Jurisiy 
and it was upon notice of that fact that the 
present system wad organized. An effort 
has been made to amalgamate other publi- 
cations with the new project This attempt 
has not been entirely successful at present, 
but competent aid has been secured. Mr. 
James Kirby continues to have the editorial 
chaige of the entire system ; Mr. E. Lalleur 
assumes the charge more particularly of the 
French reporting in the Court of Appeal, and 
Mr. J. J. Beauchamp of the French reporting 
in the Superior Court and Court of Review. 
These gentlemen have long been valued con- 
tributors of the Legal Nem, and in the en- 
larged sphere of action it is believed that 
their services will be still more appre- 
ciated. We think it may be said, on behalf 
of the publishers and editorial staff, that no 
effort will be spared to produce a series of 
reports creditable to the bar and to the 
Province. Under the circumstances we feel 
assured that the profession will give the 
undertaking their cordial support, and will 
appreciate the immense advantage of a har- 
monious and comprehensive system. 



THE LYNAM CASE. 
The decision in Ex parte Perry is of special 
interest, this being the first case of the kind 
that has come before our Courts. Because 
Mr. Justice Jett^ does not pretend to omnis- 
cience some people are not pleased. But, 
however painful may be the idea that a per- 
son is unnecessarily deprived of his liberty, 
a judge cannot but realize the immense res- 
ponsibility that rests upon him in a case of 
this nature. The daily journals abound in 
examples of frightful crimes committed with- 
out any motive by persons released from 
asylums. A case has just happened in In- 
diana, in which a discharged lunatic, with- 
out any conceivable motive, emptied all the 
chambers of his revolver into the body of a 
respectable citizen. The evil of a possible 
groundless detention is exceeded by the risks 
of an improper discharge. And this leads us 
to say that beyond the unavoidable restric- 
tion of freedom, there should be no hardships 
encountered in a lunatic asylum. There 
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should be nothing terrible or appalling aboat 
such institutions. Unfortunately, it appears 
from Dr. Tuke's report, recently published, 
that our Quebec asylums are far from coming 
up to the standard of well-conducted asylums 
in France and England; but the sufTerings 
depicted by Dr. Tuke would not be endured 
by a sane person accidentally confined, for 
the defects pointed out apply chiefly to pa- 
tients of the refractory class. 



THE PUBLIC LIBRARY, 

The Fraser Institute, it seems probable 
after all, will at no remote date have a 
local habitation, as well as a name on the 
statute book. The old High School building, 
in which it is to begin ita existence, is cen- 
tral and convenient ; a fair nucleus of books 
is available for the start, the estate is now 
valued at $125,000, and there is an income 
of about $3,000 per annum, with prospect of 
improvement Some have been of opinion 
that, even on the slenderest income, a begin- 
ning should have been made long ago, in 
cheap, leased premises. The trustees no 
doubt keenly realized that such an inaugu- 
ration would not be creditable to the premier 
city of Canada. But the unfortunate muddle 
in which the Fraser bequest has long been 
involved, without any visible token of life, 
has undoubtedly had the effect of deterring 
others ^m acts of benevolence in a like 
direction. 



THE LATE MR. TERROUX. 

An old and honored functionary has van- 
ished from his wonted haunts. Mr. C A. 
Terroux, J. P., who died Oct 14, aged 75, has 
been for 58 years employed in the prothono- 
tary's oflftce at Montreal How many births, 
marriages, deaths, how many family coun- 
cils, partnerships, interdictions, have come 
within the purview of his department dur- 
ing this period I Mr. Terroux belonged to 
the old band of deserving court oflicials, some 
of whom count nearly as many years of ser- 
vice as the veteran now taken away. The 
recollection of his gentle presence and kindly 
word will long be cherished by his late com- 
panions, as well as by the public of whom he 
was the patient and courteous servant 



NOTES OF CASES. 

SUPERIOK COURT. 
[In Chambers.] 

MoNTRHAL, October 13, 1884. 
Before Jett^ J. 
Ex parte Edwabd Pbrby, Bequ^rant la libe- 
ration de Rose Church, intern^ dans 
Tasile 8t-Jean de Dieu. 
Petition for discharge of person confined <u a 
Itmaiic — Conflicting medical testimony — 
Reference to expert 
On a petition for the discharge of a person eon- 
fined as a Innatic, the Court found (hat the 
testimony of physicians who had examined 
the patient tvas conflicting ^ and in particu- 
lar the opinion of the physician resident in 
the asylum was in conflict uith that of the 
visiting physician. Held, that under the cir- 
cumstances the Court would order an exami- 
nation of the patient by a disintereded 
expert before pronouncing tipon the petition 
for discharge, 
PBBCuaij^. Lestribunauxcivilsontrare- 
ment & s'occuper de questions aussi impc^ 
tantes que oelle qui est aujourd'hni pendante 
devant cette Conr. Depuis plus de deux am 
une femme, que Ton dit saine d'esprit, est in- 
tern^ dans un asile d'ali^^s, mise an rang 
des fous furieux, et Ton demande sa libera- 
tion en disant que rien ne pent justifier oet 
intemement et que cette malheureuse est 
victime d'une sequestration arbitraire ! 

On comprend, A ce simple expose, rint^rei 
que le public a paru prendre aux diverees 
phases de cette cause, et le^ sympathies qui 
se sent manifesto en favour de cette pauvre 
femme, tant dans la presse que dans Passim 
tance nombreuse qui a suivi lea debate de ce 
proc^. Habitu^ d'ailleurs, aux bienfaits 
d'un r^me politique qui assure et garantit 
toutes les liberty, les habitants de ce pays 
ne sauraient rester indifSgients lorsqu'on 
affirme qu'il a ^t^ abusivement porte atteinte 
k la plus pr6cieuse de oes libert6i, la liberty 
individuelle ! 

Cependant si naturelles et plaosibles que 
soient ces sympathies et cette aollidtade 
pour la yictime pr^um6e de cet arbitrairB, 
je n'ai pas besoin de dire que les magistrats 
ne sauraient y 6tre acoessibles et qu'eacUves 
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de la loi ila n'ont qu*ft I'appliquer sans se 
pr^oocaper dee cons^uences. 

Cette remarqne iaite, j'entre de suite dans 
Tappr^ation de la demande qui m'est main- 
tenant soumise, et pour plus de clart^ dans 
rezposition dee moti& de la d^ision que je 
CTois devoir rendre, j*examinerai les trois 
points Buivants : 

la Quel est le but de la loi nouvelle dont 
on demande ici Fapplication, et quelle est la 
natnre et T^tendue du pouvoir que cette loi 
oon^re au juge ; 

2a Quelles garanties sent n^oessaires pour 
JTUtifier Tapplication de cette loi, et accorder 
la liberation de Tintem^ ; 

3a Jusqu'H quel point ces garanties se ren- 
contrent dans Tesp^oe soumise. 

lo. Quel est le but de la loi de 1884, et 
qnelle est la nature et T^tendue du pouvoir 
qn'elle oonf^re au juee ? 

Prot^r la society centre le danger que 
pr^sente n^cessairement la pr^enoe dans son 
sein d'individus dont les faculty mentales 
en d^sordre, ne suffisent plus -iL les retenir 
dans Tobservation des lois et dont I'irrespon- 
sabilite devantla loi criminelle d^sarme Tau- 
torite charg^e de la repression des crimes et 
des deiits, telle a et6 ^videmment la premiere 
pens^e de Tauteur de la loi de 1884. 

Accorder ensuite A la liberty individuelle 
toQtes les garanties compatibles avec la secu- 
rity de toosy a ete la seconde preoccupation 
dn l^islateur. 

En effet^ si d'un c6te la liberte individuelle 
doit ^re protegee, il est evident d'un autre 
c6te, qu'eUe ne saurait retre au detriment de 
la securite du plus grand nombre. 

Or, a dit Parckappe, " ce n'est qu'en portant 
atteinte & la liberte de Taliene dangereux 
qn'il est possible de prevenir, d'emp^cber 
Tabus qu'il en pent faire. De 1& pour la so- 
ciete le droit et le devoir d'intervenir dans la 
vie de I'aliene dangereux, et meme de se sai- 
sir de sa personne pour le placer dans des 
conditions spedales de surveillance et d'em- 
pechement d'agir. L'interet de la securite 
pnblique est le premier que Ton ait songe & 
Batisfkire.** 

(Legrand Du Saulle— Med. Legale p. 667.) 

Ca prindpe fondamental de la loi reconnu, 
Toyons maintenant dans quelles conditions 



le legislateur a determine et Tintemementde 
Taliene et sa liberation. 

Kemarquons d'abord que la loi n'ordonne 
rintemement que des alienes dangereux. En 
eflTet, Particle 24 porte : " liorsqu'une denon- 
ciation est faite sous serment, devantun juge 
de paix, qu'une personne est alienee etdange- 
retue. . ." le juge de paix pent la faire arreter, 
amener devant lui, et ordonner qu'elle soit 
enfermee dans un des asiles d'alienes de la 
province. (Art 31). 

Cette condition que Taliene soit dangereux 
est done essentielle pour rintemement, et 
elle est et doit etre egalement necessaire pour 
la maintenue de la mesure de securite que la 
societe a cm devoir prendre contre Taliene. 
Done si Taliene cesse d'etre dangereux, mdme 
s'il ne cesse pas d'etre aliene, il ne pent etre 
retenu dans Tasile, sa liberation doit etre or- 
donnee lorsqu'elle est demandee. 

Cest ce que soutient energiquement Lc' 
grand du Savlle, & la page 714 de son Traite 
de Medecine Legale, oiH apr^ avoir constate 
que les hallucines, les illusionnes, les mono- 
maniaques et les gens fi-appes de debilite in- 
tellectaelle, fournissent le plus grand nombre 
des alienes dangereux, il ajoute : 

** Est-ce A dire pour cela, que tout ballu- 
cine, tout illusionne, tout monomaniaque, 
tout faible d'esprit, doivent Hre toujours main- 
tenus dans un asiU t Non, asmrivnenL Car 
les impulsions instinctives peuvent avoir pour 
objet des actes extravagants ou absurdes, 
mais tout A fait inoffensifs, et les monomanies 
intellectuelles peuvent avoir pour b^e une 
systematisation deiirante qui ne conduira 
jamais A aucun acte dangereux.'' 

Le seul point A decider dans une instance 
de la nature de celle-ci est done de savoir si 
la liberation de Pinteme presente un danger 
pour la societe ? Si le |malade est gueri, ou 
si, d'un etat d'excitation ou de fureur il est 
tombe dans un etat de demence qui le rend 
absolument inoffensif, il ne saurait etre re- 
tenu daLS Pasile. (Legrand du Saulle p. 718). 

Ces considerations nous am^nent naturel- 
lement k examiner ici par quels modes la loi 
autorise cette liberation des alienes. 

Le legislateur a donne A deux autorites, 
Pautorite administrative et Pautorite judi- 
ciaire, le pouvoir de prononoer cette libera- 
tion, mais dans des conditions differentes. 
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Par Part 19 de la loi, ilest enjoint aux pro- 
pri^taires des asiles d'ali^D^ on aux m^e- 
cins qa'ils emploient defaire dans les trais pre- 
miers jours de chaqne xnois, rapport an m^ 
decin visiteur de toutes lea personnes inter- 
na qui peuvent ^tre mises en liberty 

De son c6t4, le m^decin visitenr doit fiedre 
rapport an secretaire provincial, et s'il y a 
conflit entre le rapport dee propri^taires on 
du m^ecin de I'asile et oelni dn m^edn vi- 
siteur, TEx^cutif nomme alors'nne personne 
comp6tente pour s'assnrer de P^tat de ceux 
an sujet desquels il y a conflit, etle secretaire 
provincial decide ensuite d'aprte ces rapports. 

Tel est le premier mode de liberation orga- 
nist par la loi. 

Passons an second, c'e8t4-dire & oelni dont 
Texecution est confiee au ponvoir jndidaire. 

Par I'art 44 du Statut il est dit que: 

*' Toute personne plao^e on retenue dans 
" un asile d'alien^s, son tuteur si elle est mi- 
" neure, son curateur, ou tout parent ou ami, 
** peut sur simple requite et ft quelque epoque 
" que ce soit, demander aii tribunal du lieu 
"de retablissement, son eiai^ssement de 
" raaile. 

" Le tribunal, aprds enqn^te et audition, 
" ordonne cet eiargissement s'il y a lieu, sans 
" deiai, et sa decision est finale etsans appeL" 

C'est ce dernier mode de liberation qui est 
nouveau dans notre legislation et qui auto- 
rise la procedure qui s'est faite devant ce tri- 
bunal. 

Les principales dispositions de cette loi de 
1884 et specialement celle que je viens de 
citer, sont empruntees A la Loi des Alienes 
adoptee en France le 30 juin 1838 et encore 
en force aujourd'hui. 

II est i remarquer cependant que oet art 
44, que je viens de citer, n'est pas aussi eias- 
tique que Tart 29 de la loi de 1838,d'oii il est 
tire, et que tandis que celui-ci porte simple- 
ment que le tribunal " apria lea virificaM(ms 
nicessaireSf* ordonnera 8*11 y a lieu, la libera- 
tion ; notre article au contraire, impose pour 
Texercice de cette juridiction exceptionnelle 
la procedure ordinaire de Yenqu^ie etauditionf 
avec tous les deiais qu'elle entralne et les in- 
convenients additionels que j'aurai bient6t & 
signaler. 

Le resultat de cette difiSSrence entre lea 
deux dispositions est qu'en France la proce- 



dure suivie est beauoonp plus expeditive et 
plus rationnelle, puisque le tribunal se oon- 
tente generalement d'ordonner la oonstaU- 
tion de retat mental du malade, par des m^ 
decins par lui cboisis, et prononoe ensuite 
sans deiai sur le rapport qui lui est sonxnii 
par ces experts. 

Ici comme la loi enjoint an tribmudde 
prooeder par enqu^te et audition, oomme 
dans une cause ordinaire, il arrivera dans 
maintes circonstanoes, qu'au lieud'avoir i 
prononoer sur un rapport d'expert raisonn^ 
et conduant, le juge se trouvera en prgsoDoe 
d'opinions generalement non motivees et sod- 
vent oontradictoires donneee par les temoins, 
et que Tenquete, loin de reclairer, ne ponm 
servir qu'ft I'empecher d'arriver i cette con- 
viction neoessaire pour qu'il pnisse prononoer. 

Quoiqu'il en soit de Tinconvenient grave 
que je viens de signaler, telle est la Id, et si 
je ne me suis pas mepris sur I'ensemble et la 
portee de ses dispositions le devoir difficile 
et complexe qui m'incombe aujonid'hoi, 
dans:rappreciation de cette cause, peut se 
resumer dans cette formule : appliquer dass 
une juste proportion le double prindpe de la 
liberte de chacun et de la secnrite de toaa. 

•Paborde maintenant la seconde qnestioD 
que j'ai i examiner : 

2a Quelles garanties sont neceesaireB pour 
jnstifier Tapplication de cette loi ? 

En d'autree termee, dans quelles conditiouB 
le JQge i qui Ton demande la liberation d'une 
personne internee dans un asile d'alieues, 
pourra-t-il accorder cette demande? 

Le tribunal, je le repute, a deux inter^ i 
sauvegarder, celui de la societe d'abord, celoi 
de rinteme ensuite ; il ne peut perdre ni Tan 
ni Tautre de vue, et 11 ne pent prononoer la 
liberation que s'il est oonvaincu qn'elle ne 
presente aucun danger. Or, cette convictioD 
le juge ne saurait la trouver dans ses propKS 
lumidres, il lui fant le seconrs de la sdenoe 
medicale. 

Je sais cependant que des juriscoDaultee 
d'un grand talent ont soutenn que les m^de- 
cins ne sont pas plus competents qne le pre- 
mier Venn pour juger si un homme est oo 
n'est pas sain d'esprit TropUmg^ dans son 
Traite des Donations, va mdme jnsqn'i dire 
que s'il fallait en croire certains mededns H 
n'y a pas aajourdlini un homme qne Ton oe 
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ponrrait d^larer monomane. £t il ajoute: 
^ Si Pascal n'^tait pas mort, il devrait prendre 
'' garde H lui, car je connais maint docteur 
'^ qui le tient pour ballucine. Socrate est 
" bien beureux d'etre venu si tbi ; il a p^ri 
** da moins avec la reputation du plus si^e 
"dee bommes, tandis qu'on pourrait bien 
" trouver dans plus d'un savant 6crit m6di- 
" cal qu'll etait ^ peu pr^s monomane avec 
*^ son ddmon familier." Puis apr^ avoir rap- 
peie le ridicule de oertaines consultations qui 
tooment en diagnostic les choses les plus 
simples et les plus naturelles il ajoute : *' Et 
"Ton voudrait que nous autres juges, qui 
** tenons dans nos mains la liberty et la capa- 
" cit6 civile des personnes, nous fissiojis d6- 
''pendre de si frivoles sympt6mes, ces 
'* grandes questions od sont engages Tbon- 
** neur dee families, la succession des biens et 
" les droits les plus cbers de I'bomma" 

H serait difficile, on le voit parcette courte 
citation, d'exprimer plus 6nergiquement le 
pen de oonfiance que le juge doit accorder & 
ces opinions non raisonn^es ou mal raison- 
ntodonn^ quelquefois par les m^decins, 
et d'indiquer avec plus d'autorit^la n^cessit^, 
pour le juge, de controler mdme ces t^moi- 
gnages qu'il appelle k son secours et aux- 
quels il demande la lumidre. 

Mais, est-ce & dire que ces erreurs ou ces 
insuffisanoes acddentelles du t^moignage 
medical doivent nous faire rejeter totale- 
ment cette source de renseignements ; et 
seraitril logique de «onclure, prenant Texcep- 
tion pour la r^le, que la science mMicale est 
ntossairement impuissante & ^clairer le juge 
dans la determination d'un cas de folie? Je 
ne sanrais aller jusque-l^ Eneffet, il est 
admis aujourdliui que la folie n'est pas une 
maladie de la raison, mais une maladle qui 
alt^re la raison. Or, comme le dit logique- 
ment Albert Lemoine : Qui est cbarg^, qui 
est capable d'appliquer la loi ? Le magistral 
Be mdme, qui est capable, qui est cbarg^ de 
connaitre T^tat d'un maJade ? Le mddecin. 

Cost done le m^decin que le juge doit in- 
terroger pour connaitre I'^tat de oe malade, 
car c'est lui qui a ici la competence, Tauto- 
rite. Mais, comme le dit fort bien Tardieu 
(Be la Folie, p. 61), " pour que le medecin 
" puisse &ire passer sa conviction dans Tes- 
** prit du juge qui a reclame son avis, il faut 



" de toute necessity qu'il lui fournisse des 
" preuves tiroes de Tobservation m^dicale et 
" non des formules vagues et indecises, aussi 
" inutiles II la justice que peu dignes de la 
" science." 

Et Legrand du SavUe, dit pareillement & la 
page 683: 

'' Le magistrat pour tout oe qui sort de sa 
" competence demande plus qu'une opinion ' 
" il veut une conviction raisonnee, suffisam- 
" ment motivee qui ne laisse, autant que pos- 
" sible, aucun doute dans son esprit 'Sa con- 
'' science ne peut etre satisfaite par une tbeo- 
" rie ou un raisonnement quelque exacts 
*< qu'ils paraissent: elle exige sinon une cer- 
" titude absolue, du moins des preuves suffi- 
" santes pour inspirer une conviction." 

Ainsi le juge doit apprecier, contr61er ces 
temoignages des medecins, en determiner 
m^me la valeur scientifique et n'en admettre 
les conclusions quelorsque par revidence des 
faits et I'autorite du raisonnement ils ont 
fait passer la conviction dans son esprit 

J'avais done ft cbercher dans le temoignage 
medical produit devant moi cet ensemble de 
faits et de preuves, qu'indiquent les auteurs, 
et pour arriver ft determiner la suffisanoe de 
ce temoignage, j'ai du en faire retude et Tana- 
lyse au point de vue des regies prescrites 
comme essentielles pour tout examen de 
retat mental 

Or, Tardieu ft la p. 66 de son Etude sur la 
Folie, nous dit que Texamen de retat mental 
doit porter sur trois ordres de faits egalement 
essentiels ft constater : 

la Les troubles des fonctions intellectu- 
elles ; 

2a ^alteration des fonctions sensoriales ; 

3o. La perversion des facultes affectives et 
des instincts. 

Et il ajoute qu'il ne faut jamais negliger 
non plus Texamen de I'etat physique qui 
fournit toujours des donneesfort importantes. 

Si la preuve faite, dans Tespdce, couvre le 
terrain indique par Tardieu, et si sur les 
trois points mentionne|[ cette preuve est favo- 
rable ft rintemee, nul toute que le tribunal 
doive y trouver toutes les garanties neces- 
saires pour accorder la liberation. 

Je passe done maintenant ft la troisi^me 
question que je me suis propose d'examiner : 

3a La preuve faite dans Tesp^ce suifit-elle 
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pour juBtifier la lib^ation imm^iate de Tin- 
tem^? 

Nous avons ft examiner ici, comme jeviens 
de le dire, si la preuve constate : 

la Le trouble des fonctions intellectu- 
elles ; 

2o. L'alt^ration des fonctions sensoriales ; 
3o. La perversion des facult^s affectives et 
des instincts. 

" lo. Le trouble des fonctions intelkctuelleSf 
" dit Tardieu, est le caract^re ordinaire et es- 
'' sentiel de la folie. Tant6t il consiste dans 
" un d^sordre g6n6ral et absolu, marqu6 par 
''des conceptions ft la fois d^lirantes et tout ft 
'< fjBdt incoh^rentes, dans lesquelles la m6- 
'' moire, Tattention, le jugement, la con. 
'' science ne s'exeroent et n'interyiennent ft 
** aucun d4gr6 ; les id^ se succddent sans 
'* suite, sans lien entre elles, avec une abon- 
^' dance et une mobility extraordinaire." 

D'autres fois les troubles ne sent que par- 
tiels, le raisonnement, la fieuiult^ de deduction 
persistent, mais les jugements sent faux. 

En fin le trouble pent dtre encore plus res- 
treint, r^duit m^me ft une seule id^ fixe qui 
s'empare de Tesprit du malade et en absorbe 
Vactivit^. 

Appr^ciant la preuve que j'ai maintenant 
devant moi, ft la lumi^re de oes definitions, que 
je resume autant que possible, jedois dire de 
suite que je n'y trouve rien qui tende ft ^ta- 
blir chez Bose Lynam oe trouble des fonc- 
tions intellectuelles qui, comme le dit Tau- 
teur que je viens de citer, est le caract^re or^ 
dinaire et essentiel de la folie. 

Les divers interrogatoires qu'elle a subis 
devant les m^ecins et celui auquel elle a ^t^ 
soumise devant ce tribunal, ^lairdssent ce 
premier point d'une mani^re satisfiedsante. 
Et quant ft ce que dit le Dr. Howard, (pw 36 
de sa deposition) des r^ponses irreguli^res 
qu'elle faisait ft ses questions, les exemples 
qu'il d^ne me paraissent d^montrer le con- 
traire de ce qu'il affirma 

2o. Trouble des foT$ctions sensoriales. ** Les 
" fonctions sensoridles, dit Tardieu, offrent 
** des troubles ep^ciaux qui constituent Tun 
'' des elements les plus singuliers et les plus 
*' caracteristiques de la folie ; je veux parler 
** dee haUucinationSf des fausses sensations, et 
" des illusions sensoriales,** 



Puis donnant la definition de cbacone de 
oes denominations Tauteur ajoute : 

" On donne le nom d^halludnaiions ft des 
« sensations spontanement per^ues en Tab- 
** senoe de toute impression physiqae et de 
*' tout excitant exterieur des organei et des 
" sens. Les hallucinations ne difi^ent done 
" en realite des sensations vraies qae par le 
'' defaut d'objet ; mais ft part la non exiBtenoB 
** de Texcitant, La perception est anssi rgelle 
" dans les unes que dans les autres. 

" Les hallucinations peuvent etre senso- 
" riales ou visUrales; oes demi^res, qui re- 
" 9oivent aussi le nom de fausses sensaHoM^ 
" out leur siege ailleurs que dans les organes 
" des sens, soit dans les visc^res, soit dans 
" toute autre partie du corps. 

'* Quant aux illusions sensoriales, elles con- 
^* sistent dans Tappreciation fausse de sensar 
" tions reelles." 

Cost sur ce point que la preuve la pins 
forte a ete tentee contre la demande, et je 
dois avouer que les depositions des docteois 
Ross et Cameron paraissaient etablir d'nne 
mani^re concluante que Rose Lynam avait 
eu des hallucinations de la vu« et de Vonk, 
lorsqu'elle pretendait avoir vu son man avec 
une autre fenune en face de Tasile, la nuit et 
avoir entendulcette femme parler ft son mari 
et lui dire: " Come, Peter, let that one aim;' 
ou: " Come along, Peter, let tw go" 

Mais rinterrogatoire de la femme elle- 
meme, le temoignage des enfants, et les d^ 
Constances m^mes du fait rapporte m'ont ab- 
solument convaincu qu'il n'y avait pas eu 
hallucination. Un seul point est reste ines- 
plique, les paroles entendues, mais le Dut que 
ces paroles ont du etre prononcees, dans cette 
circonstance, me parait tellement probable 
que je ne puis refuser d'y croire aussL En 
effet, quoi de plus naturel que dans la situa- 
tion oil se trouvait Lynam, en cette occasionf 
debout sur le perron de Tasile et expose aux 
reproches et aux injures de sa femme, dfei- 
reux, par suite, de se soustraire ft cette sotoe 
desagreable, anxieux d'ailleurs d'a^^i^w i 
temps pour Theure de depart du bateau, ilait 
lui-meme presse son compagnon, qui se pro 
menait plus loin, en lui disant, tradaisant 
son nom comme il avait lliabitude de le iaire : 
" Come along, Peters, let us go,** J'avoae qw 
cette explication me parait si natnielle et si 
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pUradible que je ne puis la mettre en doute 
sartott en prince de la verification absolue 
de toates les autres circonstances de cette 
sc^e. 

Cette preuTe tent^ centre Rose Lynam et 
si compl^tement d^truite, tourne done en sa 
fiiveur. 

Restent maintenant sur ce point les d6cla- 
rationa da Dr. Howard au sujet de ce que 
Rose Ljnam lui disait & propos de sa nourri- 
tare et de ses vStements. M. le Dr. Howard 
dit y avoir vu la preuve d^illtmonsj mais je ne 
trouve dans les paroles rapports dans cette 
partie de son t^moignage (pp. 26, 27 et 30) 
que les recriminations d'unefemme irrit^e de 
sa detention et dispoB^e A tout critiquer 
m^me avec exageration. 

Je crois done jwuvoir oonclure sur ce second 
point comme sur le premier qu'il n'y a ici 
aacune preuve de&vorable Sl la demande de 
liberation. 

J'arrive maintenant au troisi^me point & 
examiner : 

3a Troubles des faculUs affectives et des 
tnsHncts, 

''Le trouble des facultes affectives, dit 
" Tardieu, est un caractdre essentiel et 

** presque constant de la folie II n'est 

"gu6r© d'aliene chez lequel, & c6te du 
** trouble de Tintelligence, on n'observe une 
'* perversion egale, sinon8uperieure,detoutes 
" les Cftcultes morales, c'est-A-dire des senti- 
"* ments et des instincts. Quelquefois exaltes 
" en apparence, les sentiments les plus natu- 
** rels, celui de la matemiti mSmef sent plus 
** souvent devies ou compl^tement abolis." 

Ce point est certainement le plus important 
de la cause. 

£n efTet, " C'est par des troubles du carac- 
** t&re, dit Legrand du SatUle, (p. 700) que de- 
'* bntent presque toutes les formes de folie. 
** Le malade devient fantasque, excentrique i 
t^ Une Umoigneplus aux giens la mime ajfeo- 
** Hon que precedemment, 11 commet des 
*^ actes qui auraient autrefois offense sa pu~ 
'' deur ou sa probite, en un mot il diff^re de 
" lui-meme.'' 
A la page 669 le meme auteur dit : 
" Au point de vue clinique, les signes qui 
'^ rev^ent la nkestiU urgerUe de la siquesiroHon 
''sent: Texcitation maniaque, les illusions 
" pathologiques, les hallucinations, le deiire 



" restreint, la perversion des facultSs effectives^ 
" les impulsions instinctives, &c 

'' Ces sympt6mes que nous * indiquons et 
'* dont on n'apprecie bien la gravite que par 
" retude clinique, essentiellement medicale, 
" existent frequemment & Tetat pour ainsi 
" dire latent, chez un grand nombre de ma- 
" lades. Ces aliinis que Ton redoute le moins, 
*' que Ton croit & peine malades, sont le plus 
" souvent les plus dangereuz I " 
Et Turdieu p. 217 ajoute : 
" La monomanie, meme en dehors des hal- 
" lucinations qui provoquent au meurtre, 
^ revet dans certains cas rares la forme fran- 
*' chement homicide. EUe constitu^ alors une 
" aberration desfonctiom affectives, telle qu'on 
" la voit chez certaines femmes dans I'etat 
** puerperal ou durant Tallaitement, et chez 
'^ de malheureux meiancoliques qui luttent 
'* avec desespoir, quelquefois avec succtet 
'* contre le desir de verser le sang. On se fait 
** difficilement'une idee de la violence de la 
'^ lutte interieure qui s'etablit dans ces esprits 
" malades entre Tidee fixe et la volonte. 
" Beaucoup de faits de ce genre passent ina- 
'' per9us, beaucoup aussi eclatent en crimes 
<* inouis, auxquels manque seulement la 
" conscience de ceux qui les commettent" 

Enfin Devergie — ler Medecine L^ale — dit 
que le monomaniaque pent vivre avec le 
commun des hommes lorsque sa maladie 
n'est paa accompagnee d^erreur de sentimenL 

Ainsi, d'apr^ Topinion de ces auteurs, la 
perversion des fiiMniltes affectives est un des 
signes qui rev^lent la nScessiti urgente de la 
siquestrationf''caj du moment que Ton cons- 
tate I'existence de ce trouble, Taliene est dan- 
gereux. 

Examinons maintenant la preuve & la lu- 
mi^re de ces principes. 

£n mars 1882, Lynam se rendom jour chez 
son avocat pour le oonsulter au sujet d'une 
demande en separation de corps, seplaignant 
que sa femme refuse de travailler, d'avoir 
soin de ses enflEins, qu'elle est mechante^ aca- 
rifttre, qu'elle ne semble plus avoir aucun 
souci de ses devoirs, qu'elle a meme menace 
les enfants de les noyer, enfin qu'elle a voulu 
le frapper avec une hacha L'avocat veut 
tenter une reconciliation entre le mari et la 
femme et se rend & leur domicile, mais il y 
trouve tout dans un desordre affreux, lea 
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meubles bonlevers^, du manger r6panda 
partout sur le lit, les enfans effray^s blottis 
dans an coin, et la femme sombre et morose 
assise au fond de Tappartement Ce spec- 
tacle ltd indique de suite que ce n'est pas son 
ministSre qui est requis mais bien celui d'un 
m^ecin. H va done, de lui-m^me, cbercher 
le Dr. Howard qui, apr^ une entrevue d'une 
demie beure avec la femme constate qu'elle 
est foUe. 

La procedure n^cessaire est alors commen- 
ce pour obtenir son intemement dans Far 
sile. A cette fin, elle est examine par le Dr. 
Bobillard, m6decin ordinaire de la prison, 
qui la d^lare atteinte de monomanie dangc 
reuse, Le Dr. Mount Texamine le lendemain 
et oertifie qu'elle est dangereuse, m^chante, 
parlant beaucoup et sHmagine qu^on la peril' 
cute. Son intemement est en consequence 
ordonn^ 

Tels sont les faits principaux prouv^ sur 
oe point de la cause, et comme ils remontent 
ft deux ann^ et demie, il serait peut-^tre 
plausible de dire que Ton pent compter sur 
la gu^rison si un fait subs^uent ne les rap- 
pelait forcement k Vattention. 

Le Dr. Cameron, au 21e feuillet de sa depo- 
sition, constate que dans Texamen qu'il a fait 
de cette femme il a ete frapp^ de I'absence de 
sentiments matemels. EUe lui aurait de- 
clare elle-m^me, que si elle obtenait sa libe- 
ration, elle ne retoumerait pas avec son mari 
et ne s'occuperait pas d'avoir ses enfants avec 
elle. 

Ainsi en mars 1882, elle menace ses enfants 
de percer un trou dans la glace et de les noyer, 
et en 1884 elle declare qu'elle ne tient pas ft 
les avoir avec elle. De plus je dois dire que 
j'ai ete frappe, X)endant toute la duree des 
debats, de Tabsence complete de preuve de la 
part du Requerant, que cette femme ait ja- 
mais temoigne le desir de voir ses enfants. 

Y a-t-il 1ft une lacune intentionnelle dans 
le temoignage, ou un oubli fort explicable 
dans une procedure comme celle-ci, oii, grftce 
au singulier syst^me present par notre loi 
ce sont les avocats et non les medecins qui 
dirigent Texpertise medicale qui se deroule 
devant le tribunal? Je ne saurais le dire. 

Quoiqu'il en soit, ce point capital du debat 
meparaitloin d'etre suffisamment eclairci, 
atj'arriveforcement ft la conclusion qu'avec 



la preuve que j'ai devant moi il me serait 
impossible de prononcer sur ce point 

Or je Tai dit, il y a un instant cette partie 
de la cause est d'une importance majeure. 

Je trouve au debut de cette procedure un 
trouble evident dee facultes affectives. 

Ce trouble parait avoir persiste au moment 
oil s'ouvre devant moi Tinvestigationdeoettd 
affaire. 

Et de Tavis de tons les auteuis, la peITe^ 
sion des facultes affectives est un des signes 
qui rev^lent la necessite ui^gente de la seques- 
tration. 

Puis-je dans ces circonstanees ordomier la 
liberation et rendre cette femme ft la society? 

Puis-je la remettre en liberte et liii confier 
la garde de ses enfants ? 

Puis-je forcer son mari ft la Pecevoir,etrex- 
poser aux violences dont elle se rendra peatr 
etre inconsciemment coupable? 

En presence de cette preuve que je viens 
de rappeler il m'a sembie impossible d'arriver 
maintenant ft cette conclusion. 

Mais je le repute, oe point pent etre mienx 
eclairci, et tout ce que je puis dire pour k 
moment c'est que sur cette partie de la cause, 
il me faut plus amples informations. 

Maintenant si j'apprede la preuve dans son 
ensemble, je ne surprendrai personne en 
disant que rarement temoignages plus con- 
tradictoires ont ete donnes dans uneenqu^ 
IVun c6te cinq medecins, les docteun Per- 
rault, Duquette, Trenholme, Pickup et Wan- 
less, sont venus declarer formellement que 
cette femme n'etait pas foUe ; d'un autre o6te 
les docteurs Boss, Cameron et Howard affii^ 
ment qu'elle est alienee et dangereuse. Sauf 
le Dr. Perrault, le Dr. Howard et le Dr. Du- 
quette, aucun des autres medecins ne Ta vae 
plus d'une ou*deux fois. Or tons les autenis 
de medecine legale sont d'avis qu'U est im- 
possible, dans la plupart des cas, d'exprimer 
une opinion plausible apr^ one ou deux vi- 
sites. C'est aussi oe qu'admet le Dr. TrMi- 
holme, de memo que les Drs. Boss et Oune- 
ron; seulement ces deux demiers ont ete 
convaincuB par les pretendues hallucinations 
dont malheureusement ils ne se sont pas 
donnes la peine de slnformer suffisamment 
Si done je laisse de cdte les depositions de 
ces medecins, 11 ne reste que le temoigni^ 
des Drs. Perrault et Duquette, affirmant que 
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cette femme n'a jamais 6t6 foUe, et oelui da 
Br. Howard qui d^lare qu'elle sooffre d'ane 
maDie BAgae. Le Dr. Daquette n'ayant visits 
Madame Lynam que pendant quelques se- 
maines en I'absenoe du Dr. Perraolt, le t^oi- 
gnage de celui-d, auquel je dois dire que 
j'attache une importance considerable, reste 
poor ainai dire seul en presence de celui du 
Dr. Howard. (7est done un cas de conflit 
d'opinions entre le m^ecin resident et le 
m^dedn visiteur. Or la loi elle-m^me d^ 
dare qu'en cas de tel confiit, si c'est Tauto- 
rite administrative qui est saisie de Taffaire, 
le Secretaire Provincial decide sur le rapport 
d^ne troisi^me personne comp^tente choisie 
i cette fin. 

La loi ne semble-t-elle pas ainsi indiquer 
an joge ce qu'il doit faire dans les circons- 
tances que je viens d'exposer? 

L'art 322 du Code de Procedure sugg^re 
pareillement one expertise ; et enfin la juris- 
pmdence en France, justifie aussi oeproc^d^ 

Toardieu p. 26, dit : 

" Quant ft la sortie de rali6n6 suppose 
" go^ri ou en ^tat d'etre rendu k la liberty, 
" elle appelle toute Pattention du m^decin, et 
** ne doit 6tre autoris^ que quand il est bien 
" 6tabli qu'eUe ne pent avoir aucun inoonv^ 
** nient ni pour le malade ni pour d'autres. 
" n est arrive plus d'une fois que la sortie de 
''la maison de sante a 6te presque imm^- 
" diatement suivie de rechutes dont les con- 
" sequences peuvent etre d^plorables. M. le 
" Dr. Bridre de Boismont a appeie Tattention 
'^ sor le danger des guerisons incompletes et 
" a cite en exemple un malade sorti trop tAt 
" de la maison qu'il dirigeait, sur les instances 
" de sa lamille et qui d^ le lendemain tuait 
" sa fiamme et ses enfants. D'an autre c6te 
" il est constant qu'il peut y avoir avantage 
** pour les malades, ft ne pas prolonger outre 

" mesure leur sequestration Dans tons 

** les cas il importe que la sortie, de quelque 
" part qu'elle soit reclamee, n^ait lieu qv^apris 
" tmt Urification midioale $6rieu9e ; c'est du 
" reste la jurisprudence ft peu prds constante 
^ lonqu'tme demande de sortie immediate est 
" adressee aux tribunaox, et je pourrais citer 
"" plus d'un jugement oiH la Cbambre du Con- 
'' aeil, ne k trowxirU pas nffitamment idifiie 
** sur retat mental de la personne retenue 
" dans une maison d'alienes, etdontlamise 



'' en liberie etait demandeOf a ordonne que 
** cette personne soit vne et visitee par des 
*' hommes de Tart qui s'expliqueront sur le 
*^ point de savoir s'il y aurait danger ft la 
** rendre ft la societe.'' 

Je trouve en effet, qu'en France, dans une 
afiaire qui eiit i}n retentissement conside- 
rable en 1869 et 1870, TaflGure PvypatUer, le 
tribunal, malgre les conclusions favorables ft 
la liberation, d'une premie expertise faite 
paries Docteurs Legrand du SauUe, Lobli- 
geois et Bouchereau,en ordonna une seconde, 
dont le resultat f^t de faire maintenir la se-- 
questration. 

M'autorisant done de oes dispositions de 
la loi de 1884 et du Code de Procedure, 
et aussi de cette jurisprudence interpretar 
tive d'une loi identique ft la n6tre, je ne crois 
pas devoir prononcer avant que par un ex- 
pert nomme ft cette fin et qui prendraoon- 
naissance de la procedure au dossier et de la 
preuve dejft &ite, il soit precede ft un nouvel 
examen de la dite Rose Lynam. Cet examen 
devant etre fait par un mededn spedaliste 
qui n'ait pas encore exprime d'opinion sur le 
cas actuel, je crois devoir choisir M. le Dr. 
Arthur Valiee, medecin visiteur de I'Asile de 
Beauport, qui par sa position, ses etudes et 
Pexperience que lui donne son service dans 
cette institution,'m'inspire la plus entidre oon- 
fianoe. 

Je dois ajouter que xvoyant les frais consi- 
derables que les parties avaient d^ft eu ft 
supporter dans cette affaire, et considerant 
que la question ft resoudre est en quelque 
sorte d'interet publici j'ai obtenu de Then. 
Procureur-General de la province la promesse 
que les frais de cette nouvelle expertise se- 
raientpayes par le tr^sor public. 

Je terminerai en disant que bien que les 
religieuses chargees de la direction de TAsUe 
St-Jean de Dieu aient ete mises en cause dans 
cette procedure, les deux parties interessees 
se sont acoordees pour reconnaitrd qu'elles 
n'avaient aucune plainte ft formuler centre 
elles au sujet de Tadministration de oet aaile 
et pour les exonerer de toute responsabilite ft 
raison de cette afiaire. 

R, D. McQithcn for Petitioner. 

t\ /. Doherty for L3mam. 

JJon. R X. Trudel for Lee Soeurs de TAsile 
St-Jean de Dieu. 
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SUPERIOR CX)URT. 

MoMTBBAL, October 15, 1884. 
Befcre Mathiibu, J. 
La Banqub Jaoquhb-Oabtibr v. J. T. Nbvbux 

et J. T. Nbvhux, Oppt 
I^ocedure'—Th£ merits of an qpposUUm cannot 
be tried on motion. 
Phr Cubiam :— " Consid^rant que le m^rite 
d*!ine opposition ou de oertaines allegations 
d'nne opposition ne pent pas 6tre d^cid^ sur 
motion ; 

** A renvoy^ et renvoie les motions de la 
demanderesse demandant qne les allegations 
6e, 7e et 8e des oppositions produites par Top- 
posant sur la saisie des menbles et sur la 
saisie des immenbles laite en oette cause, 
avec d^pens distndts & Mtre Edmond Lareau, 
avocat de Toppoeant" 

Authorities cited by opposant: 2 Legal 
News, p. 307 ; 22 L. C. J. p. 67; 1 Legal News, 
471, Q. B. ; 23 L. C. J., p. 181, Q. B. 
Lacorte & Oie, for plaintiff. 
E. Lareau for opposant 



CX)UR DE CIRCUIT. 

Montreal, 20 mars 1884. 

Coram Johnson, J. 

D'Orsonnbns v. Chbiotin. 

Mari etfemme — Dette contractie par la femme 

— RetpontabUiti du mari. 

Juoi — Que le mari est tenu de la dette conirac- 
tie pour les services du mSdecin rendus d sa 
femme mime lorsqu^ils sont sSparis de hiens. 

L'action etait port4e en recouvrement d'une 
Bomme de $61, valeur de services profession- 
nels que le demandeur avait rendus ensa 
quality de m^decin & la femme du d^fendeur, 
durant une p^riode de cinq ann^es. 

Le d6fendeur soutenait quMl n'6tait pas 
responsable de oette dette ; qu*il etait marie 
sous le regime de la separation de biens; 
qu'il avait un autre medecin qui etait oelui 
de sa famille; et quUl avait fait annonoer 
dans les joumaux qu'il ne serait pas respon- 
sable des dettes contractees en son nom sans 
une autorisation par ecrit 

Le demandeur repondait que les articles 
165 et 175 de notre code rdglent la situation 
des deux epoux, independamment de tout 



regime ooncemant les biens, il disait: lo 
mari est le chef de la fiunille, c'est lui qui le 
represente vis-4-vis des tiers; c^est lui qm 
pourvoit ft ses besoins ; c'est lui qui rdgle Is 
depense et contracte les obligations enven 
les tiers ; quand la femme agit c'est en qua- 
lite de mandataire, elle ne s'oblige pas per- 
sonnellement ; elle oblige son mari, sans 
doute, dans certains cas, eUe est obligee de 
oontribuer anx charges du manage, mais 
c'est A son mari qu'elle remet sa part contri- 
butive. Si elle refuse cette contributicHi, son 
mari pent la contraindre A la foumir, mais 
les tiers sont etrangers k oes difB^rends eotre 
le mari et la femme. Pour les tiers, la quee- 
tion oonsiste ft savoir qui a contracte. Est-ce 
la femme^ est-oe le mari ? ft qui a ete fiut le 
credit? si c'est ft la femme, c'est elle qui dcut 
payer, si c'est au mari, c'est lui qui doit 
payer. Or, quand la femme a Thabitode 
d'agir pour le mari, quand c'est elle qui 
achdte les objets qui servent ft rentietien de 
la famille, les fournisseurs ont raison de sap- 
poser qu'elle a un mandat tadte de son mari 
pour feire oes achats et ils ont droit de re- 
clamer du mari, qui a, dds lors, contracte 
aveceux par le ministdre de sa &mm& 

La cour a maintenu les pretentions du de- 
mandeur et a oondamne le defendeur ft payer 
la dette. 

DeBeOefeuitte & Bonin pour le demandeur. 

Jjocoste, Olohensky dc BtsaUlon poor le de- 
fendeur. 

(J- J- B.) 

COUR DE CIRCUIT. 

MoNTRiAL^ 20 mars 1884. 
Coram Johnson, J. 
Chbistin v. Hudon et aL 
Aprds avoir rendu jugement dans la cause 
precedente le juge Johnson a juge la presents 
cause et s'est exprime dans les termes soi- 
vants: 

'< There is another small case of Christin 
V. Hudon et al. for the price of ice sold, and 
the defendants plead compensation by the 
price of goods sold to the wife. The plaintifr 
objects to this, on the ground of the separa- 
tion between him and his spouse, but the 
compensation is not urged against the 
spouse but against the husband. She was 
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his mandataire in buying these things and he 
Is liable. Therefore the compensation is 
properly urged against the husband. This 
cue has nothing to do with the principle on 
which lyOrMmnens v. ChfisUn was founded. 
There, the husband was liable for medical 
attendance on his wife as chef marital of the 
matrimonial union, though there was, as to 
property merely, a separation, but the obli- 
gation of the husband to preserve his wife's 
life and health is unimpaired by that In 
the ice case the compensation is allowed, be- 
cause the obligation of the husband is to 
provide those things, and the wife Uparh 
was his agent" 

Action dismissed. 

Lacotle & CU. for the plaintiff. 

DeSelUfeuiUe <& Bonin for the defendants. 

(J.J.B-) 

LIVING IN CHAMBERS. 
Tbb ideal chamber life in London is, of 
coarse, to be found in the Temple or any of 
the other law Inns. The kind of existence 
passed by the inhabitants of these ho^iiia is 
nniqueu The young freshman installing 
himself in college rooms feels a delicious 
sense of independence take possession of him 
as he surveys the tiny domicile in which for 
a year or two he will play the host and petty 
king according to his own free will. But his 
will is not really so free after alL He comes 
to find, although these college days make the 
greenest memory in any man's life, that 
inside the precincts of a University a young 
fellow has to surrender a considerable por- 
tion of his liberty, and is, in some respects, 
more under authority than if he were within 
the paternal mansion. The young student 
at Paris flitting in and out of his mantarde 
in the Latin Quarter is indeed about as irre- 
sponsible a creature as the sparrow nesting 
in the walls of the house ; but next week his 
garret may be the abode of a market porter 
or a milliner. His quarters have not been 
reserved through centuries for the occupation 
of educated bachelors, and he may be turned 
out of them at any moment at the mere 
caprice of the landlord, who comes monthly 
for his rent The Inns of CSourt and Chan- 
cery, however, are the great Republic of 
BachelordouL Dating from the days when 



monkery flourished in our land, they have 
survived that monastic system, and in them- 
selves preserve all the characteristics of what 
may ^be termed lay monasticism. Within 
the walls of these buildings, once you are 
admitted as a tenant, and provided you will 
pay the rather exorbitant rent, you are fr^ee 
to live in whatever manner of single blessed- 
ness you may choose. You are a High 
Churchman ; fit up one of your rooms as an 
oratory if you like, and your neighbour, who 
practises an esoteric Buddhism, will not 
quarrel with you, or even take the trouble to 
flnd out what you are about You are a 
somewhat sceptical Bohemian ; on Sunday 
morning throw open your window and enjoy 
your dressing-gown, cigar, and O&sertxer, 
while the ** blessed mutter of the mass" and 
the sweet choir strains from the adjoining 
church waft themselves to your ears. You 
are free, if such is your mind, to enjoy the 
music in this fashion, and read the theatrical 
news while the clergyman delivers his dis- 
course. You may keep a servant, or ser- 
vants, to wait upon you, or you may, like a 
good many independent gentlemen, require 
no more assistance than the laundress can 
render in half an hour daily. You black 
your own boots with Nubian blacking; you 
become an expert at omelettes, and even 
venture at times to cook little cosy suppers 
for two or threa Generally, however, your 
eating is all done outside, in the restaurants. 
There are six or seven very respectable 
places of the kind so near that to step out to 
any one of them is hardly more trouble than 
to walk downstairs to one's ordinary private 
dining-room. No conventionality governs 
your hours. Rise when you please ; there 
is no household to consult Dine when you 
please; there is no cook in your establish- 
ment to mutter about joints being burnt and 
sauces wasted because the master has not 
returned in tima Stay out as late as you 
please ; the night porter is paid for nothing 
else than welcoming you with a civil smile 
at four or five in the morning, and is not 
likely to give warning because you keep him 
out of bed so long. Your abode is twenty 
times safer by night than any Westrend 
mansion, for it is well walled in, and no bur- 
glar can pass the sentinel at the gates. No 
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ramble of traffic disturbs your sleepu Yoor 
rest is as secluded as that of a fHar ia his 
cell. Is not all this the very ideal of liberty 
and bachelor bliss? To-morrow yon may 
wish to start away to Switzerland or the 
moors. Your bag is packed; you call a cab 
and slam your double doors behind you, per- 
fectly assured that all your goods and chat- 
tels are safe till you return. IMogenes, even, 
was not so unencumbered, for had he gone 
to Switzerland he would have required to 
take his tub with him. 

The peculiarity of this Utopian Bachelor- 
land is that you can pass so readily across its 
frontier into the big world. In Oxford or 
Cambridge you cannot breathe any but 
scholastic air. Here you take but a couple 
of steps, and out of an atmosphere filled with 
the past you turn into the exciting din of 
Fleet Street, alive with echoes of the moment 
from aU quarters of the earth. In meditative 
mood you may pace about the Temple pre- 
cincts in summer moonlight-^ntm^uam minus 
Bolui quam cum solus — and people its hoary 
courts with flitting figures of the many 
departed great, whose lives, so to speak, have 
been built into its walls. Then, by way of a 
rousing contrast, lounge round the comer, 
with slippered feet, into the office of some 
friendly editor, and listen to the dick of the 
telegraph machines, and the gossip bandied 
among the leader writers waiting for subjects, 
and you wiU realise to the full the sense of 
delightful anachronism that gives life in any 
of these ancient Inns so piquant a flavour. 
The West-end man of fsshion, living in a 
gorgeous suite of rooms near St James's 
Street, might as well be the guest of an hotel 
The walls of his abode are not clothed with 
associations stretching back through genera- 
tions. 

We write these lines at an open window, 
immediately outside which is a hall sur- 
mounted with a quaint clock and bell. Be- 
yond the hall is a quadrangle richly carpeted 
with mossy grass, and studded with a dozen 
leafy *trees, sleepily rocking a few sbaip- 
voiced sparrows on their branches. On the 
other side of this foliage the red-tiled roofs 
of a building as old as the Charles's shine 
with a mellow and cheerful softness in the 
warm sun; and immediately beyond these 



roofe, again, one can see against a blue sky 
the massive muUions and numerous tonets 
of a large ecclesiastical looking building 
designed in the Lombardo-Gothic style. 
Any painter sitting in our seat could prodaoe 
a picture that might be taken to leprasent 
an exquisite work in some old-world cath&> 
dral town. Yet the ecdesiasticalrloddng 
buikiing is not a cathedral, but the London 
Record Office, a fine structure hidden avay 
from the sight of most people. Under the 
red-tiled roof dwelt George Dyer, and thithsr 
Charles Lamb wended his way many a time 
to enjoy chat with the worthy bibliophile. 
The same red roof covered the office oi the 
clerks to the Marshalsea Prison ; and it hss 
been said that from the room occupied by 
these worthies emanated more misery than 
from any other room in the metropolis. The 
little hall surmounted with the dock and 
bell is the very hall where Sir Matthew Hale, 
after the Great Fire of London, sat with a 
council to determine the new boundaries of 
the City. It was of our own quarter of this 
beautiful Inn of Chancery that the old gen- 
tleman at the '* Magpie and Stump^" in 
*^ Pickwick," tells the strange ghost stories; 
and Charles Dickens loved the place well 
This little Inn, with a whole history of its 
own, is as modest as it is delightful Stand- 
ing back at the end of a passage leading from 
Fleet Street, it obtrudes itself so Uttle on the 
passer-by that not one Londoner in a hun- 
dred knows of its existence, and many a cab- 
man will be found to confess he does not 
know it by name. In such nooks it is that 
men grow into confirmed old bachelors. like 
Elia they " hang posterity," and love anti- 
quity more and more. We will not savthat a 
long hfe altogether spent like this is well spent 
Human symjpathies are apt to become mosty 
and wither ii they are too long subjected to 
the test of such an isolated existence. A 
few years of chamber life, for any thoughtful 
man in his youth or prime, will probably do 
him more good than harm. But too long 
experience of its loneliness tells on the diar- 
acter. Further, a man past his best is sub- 
ject to actual calamities attendant on this 
loneliness. It is only recently that a distin- 
guished baronet retired to his rooms in the 
Temple one evening, and next day was found 
in bed lifeless. He had passed away in the 
lonelv darkness with no human ear to hear 
his dying groan. And such cases are hi 
from uncommon.— Stofuford. 
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THE BOUNDARY QUESTION. 

When an aooomplished disputant and a 
practised writer, like Sir Francis Hincks, 
fiUs nearly a column and a half of a daily 
paper in the endeavour to answer an article 
on a subject he perfectly understands, with- 
out adding a single idea to the controversy, 
we may surmise two things : — first, that the 
article requires an answer; second, that 
there is none to give. 

The intention of the writer of these lines 
is not to play into the hands of those opposed 
to his views by swelling the amazing mass of 
literature under which the simple question 
of the western boundary of Ontario has been 
obscured. Also, it may save Sir Francis a 
great deal of unnecessary trouble if he will 
at once believe that I am constitutionally not 
very sensitive to banter, and that the anti- 
quated form of sarcasm he has adopted is 
Boaroely calculated to disturb the equanimity 
of one much more susceptible than I am. 
What is said may be of some importance in 
argument, it can scarcely be important who 
says it, so it matters not whether I am a 
"legal luminary" or not The question is, 
whether I am right Beyond that question 
I do not intend to be deeoyed. The due 
north line is a definite pretension, and it is 
entirely based on the Act of 1774. When 
Sir Francis Hincks has made up his mind as 
to what is the title of Ontario to anything 
west of that hue, we shall be glad to have it 
stated, if ponsible, in a condensed form, and 
in technical language. If, on the other hand, 
the award of Sir Francis and his colleagues 
can only be justified on the convenience of 
having a natural boundary, and on its econ- 
omy by saving the costs of survey, as he 
seems now to intimate is the case, then we 
are not at issue on any point in which I 
take an interest, and I must remain con- 
vinced, as I have always been, that the 
award was as unfiedr as it was illegpal. 

R 



STATUS OF COLONIAL QUEENS 
COUNSEL, 

The Law Journal (London), referring to the 
opinion given by Sir Henry James {ante, p. 
321), says: — " The Attorney-General has ex- 
pressed an opinion in reference to the 
Boundary Case recently heard by the Judi- 
cial Conunittee of the Privy Council, that 
there is no reason why equal rank should 
not be given to Her Majesty's Counsel in the 
Colonies with Her Majesty's Counsel in Eng- 
land in Privy Council cases. In the case in 
question, Mr. Scoble, Q.C., of the English 
bar, did, in fact,«take a brief as junior to Mr. 
Mowat, Attorney-General of Ontario. The 
opinion of Mr. Beeve, the registrar, coincided 
with that of Sir Henry James, except that he 
added, 'of course, the English Attorney and 
Solicitor^General lead everybody.' Why so ? 
If as between Colonial and English Queen's 
Counsel the senior leads, as between Colonial 
and English Attorneys-General the senior 
leads. The office of Attorney-General in 
England is no more or less an imperial 
office than the office of Queen's Counsel in 
England." 

The same query suggested itself to us on 
reading the opinion of the registrar, but 
we concluded from the words " of course," 
that Mr. Beeve spoke from information not 
in our possession. It would certainly look 
rather singular if the Attorney-General of 
some very small and insigoificant Province 
(no reference intended to Ontario) took pre- 
cedence of the Attorney-General of England. 



COLONIAL ATTORNEYS' RELIEF BILL. 
The Secretary of State for the Colonies has 
transmitted to the Govemor^General of Can- 
ada, a copy of the Imperial Act, 47 & 48 Vict, 
c. 24, entitled •* An Act to amend the Colo- 
nial Attorneys' Belief Act" The following 
is the text of the Act :— 

CHAPTEB XXIV. 

An Act to amend the Colonial Attorneys' 

Belief Act 

r3rdJiily.]8S4.1 

Whereas it is expedient to extend the pro- 
visions of the Colonial Attorneys' Belief Act 
as to certain colonies or dependencies : 

Be it therefore enacted by the Queen's most 
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Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Tem- 
poral, and Commons, in this present Parlia- 
ment assembled, and by the authority of the 
same, as follows : 

1. Upon application made by the governor 
or person exercising the functions of govemr 
or of any of Her Majesty's colonies or depen^ 
dencies, and after it has been shown to the 
satisfaction of Her Majesty's Principal Secre- 
tary of State for the Colonies, that the system 
of jurisprudence, as administered in such 
colony or dependency, answers to and fulfils 
the conditions specified in section three of 
the Colonial Attorneys' Belief Act, and also 
that the attorneys and solicitors of the 
superior courts of law or equity in England 
are admitted as attorneys and solicitors in 
the suj)erior courts of law and equity of such 
colony or dependency, on production of their 
certificates of admission in the English 
courts, without service in the colony or de- 
pendency or examination, except in the laws 
of the colony or dependency in so £Eir as they 
differ from the laws of England, Her Majesty 
may, fh)m time to time, by Order in Council 
direct the Colonial Attorneys' Relief Act to 
come into operation as to such colony or 
dependency, although persons may in certain 
cases be admitted ns attorneys or solicitors 
in such colony or dependency without pos- 
sessing all the qualifications for admission or 
having fulfilled the conditions specified in the 
said section three, and thereupon, but not 
otherwise, the provisions of the Colonial 
Attorneys' Belief Act shall apply to persons 
duly admitted as attorneys and solicitors in 
such colony or dependency after service and 
examination ; that is to say, no attorney or 
solicitor of any such colony or dependency 
shall be admitted as a solicitor of t^e Supreme 
Court in England unless, in addition to the 
reauirements of the Colonial Attorneys' 
Belief Act, he prove by affidavit that he hss 
served for five years under articles of clerk- 
ship to a solicitor or attomey-at-law in such 
colony or dependency, and passed an exami- 
nation to test his fitness and capacity, before 
he was admitted an attorney or solicitor in 
such colony or dependency, and further that 
he has since been in actual practice as attor- 
ney or solicitor in such colony or dependency 
for the period of seven years at the least 

2. This Act may be cited as the Colonial 
Attorneys' Belief Act Amendment Act, 1884. 



RINGING OF CHURCH BELLS-WHEN 
A NUISANCR 

In connection with a question which came 
before the Becorder's Court at Montreal not 
long ago, {anUj p. 257) it may be well to 
refer to a case decided last year by the 
Court of Appeals, St Louis, Ma — Leete et aL, 
App. V. Ths Pilgrim Congregational Soddy 
et aL The question was when the ringing of 
church bells will be regarded as a nuisance 
and restrained by injunction. The opinion 
of the Court seems to us sound, and may be 
read with advantage by those who are called 
upon to decide similar points. Thompson, 
J., for the Court, said : — 

''The question in aU cases of this kind is, 
whether the inconvenience complained of 
ought in fact to be considered as more than 
fanciful, more than one of mere delicacy 
and fastidiousness, as an inconvenienoe 
materially interfering with the ordinary 
physical comfort of human existence, not 
merely according to elegant or dainty modes 
or habits of life, but according to plain, sober 
and simple notions among the people. Ap- 
plying these principtos to the fiftctB of tbe 
case, we are dear of doubt that we ought not 
to enjoin, restrain or in any way interfere 
with the ringing of these bells for regions 
worship on Sunday. The quarter-ringing is 
convenient and pleasurable generally to 
good people living in the vicinity of the 
church. This ringing takes place only in 
the daytime, and mingles with the ordinary 
sounds of the street It cannot be greatl? 
disturbing to peraons of ordinary habits and 
temperaments, and an overwhelming pie^ 
ponderanoe of evidence shows that it is not 
disturbing to such persons, but pleasurabk 
The plaintifiis have not produced a single 
witness, except themselves, who have testi- 
fied to being seriously annoyed or incom- 
moded by this quarter-ringing in the day- 
time. We are therefore justified, under the 
principles already stat^, in holding that 
this ground of their complaint has not been 
clearly made out, so as to enable them to 
relief by injunction, until they have estab- 
lished the fact by a verdict and judgment at 
law, that this particular ringing is a noisanod 
to them in their dwellings, and aooordinglr 
we decline to make any order touching tbe 
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qaarteivriiigiiig. The same may be said of 
the striking of the hours in the daytime 
upon the largest belL As to the ringing of 
the large bell by rope and wheel, the evidence 
satisfieB us that this is a very severe and 
disturbing noise, but this ringing does not 
appear to have been done habitually. It 
was not habitually done at the time of the 
bringing of the suit, and the record affords 
DO ground for the conclusion that the defend- 
ants have any purpose of again ringing the 
large bell in this way. But the striking of 
the clock at night must, we think, be relegated 
to the category of useless noises. 

''It is not necessary that the hour should 
be sounded upon a large bell at night There 
is no doubt that in the still hours of the 
night the striking of this bell, particularly at 
10, 11 and 12 o'clock, when numerous strokes 
are delivered, is, in its vicinity, a disturbing 
noise. No possible sentiment can be minis- 
tered to by perpetuating such a noise when 
people generally are asleep. Because a num- 
ber of witnesses testified that the striking of 
the hoars at night did not disturb them, it 
cannot be possible that the law of Missouri 
is in sach a state that o^e man cannot claim 
at its hands protection against a useless sound 
which disturbs his repose because a hundred 
other men may not in like situation, be dis- 
turbed by it We therefore think that the 
striking of the hours upon the largest bell 
between the hours of 9 o'clock p. m. and 7 
o'clock a.m., ought to be enjoined. 

"This decree will be reversed and the 
cause will be remanded to the circuit court, 
with directions to enter a decree that its 
direction or authority be perpetually enjoined 
from ringing the bells between the hours of 
9 o'clock p. m. and 7 o'clock a. m., so as to 
disturb the sleep or rest of the plaintiffs or 
either of them in their respective dwelling 
houses. In the ordinary course of proceed- 
ings the circuit court will not become again 
possessed of the cause for the purpose of 
entering and enforcing the decree which we 
have ordered until the October term. In the 
meantime the season of the year is upon us 
when the windows of sleeping rooms in 
dwelling houses must be kept open, and 
when the plaintifib will accordingly suflfor 
the greatest measure of injury from the 



striking of this bell at night which they 
suffer at any period of the year. To obviate 
this we shall enter a restraining order in 
this court suspending the striking of the 
bell at night within the hours named until 
such time as the circuit court shall have 
again become possessors of the case. It is 
ordered accordingly. All the judges concur." 



NOTES OF CASES. 

COURT OF QUEEN'S BENCH. 

QuHBBc, Oct 8, 1884. 
Bejort DoRioN, C J., Ramsay, Tbssihb, Cboss 

and Baby, JJ. 
Scott (deft below). Appellant, and The Bank 

OF QuBBEc (plfil below), Respondent 
PromuBory note-^Helatum of parties thereto to 

third partjf — Novation. 
The contract expressed on the face of a negotiable 
instrument cannot be varied withofU an 
express agreement, Knowiedpe that the 
parties to a note occupy between themsdves 
a rdation different from that expressed on 
the face of the note, is not sufficient to alter 
their relations to a third party having such 
knowledge. 
Giving notes for a previous debt does not operate 
novation, unless the intention be evident, 
Ramsay, J. This is an action by respon- 
dent against the maker of a promissory note 
for $650, at four months, payable to the order 
of James Shortis, and endorsed by Shortis 
over to the Bank. 

The defendant pleads first that this note 
was made by him for the accommodation of 
Shortis— that he never had any value for it, 
and that Shortis promised him, the defen- 
dant, that he would pay it, and that he, 
defendant, would not be troubled about it. 
That on the 30th March, 1880, the phuntiff 
knew this fact That on the last named day 
Shortis was indebted to the bank for sundry 
notes drawn by different parties and 
endorsed by Shortis, and discounted for his 
use, to the amount of $39,015, and among them 
the note now sued upon. That being aware 
of the agreement between Scott and Shortis, 
and that Shortis was the person really liable 
on the note, the Bank, without the know- 
ledge or consent of defendant, took four pro- 
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missory notes for the payment of this Bom 
of 939,015, payable in six, twelve, eighteen, 
and twenty-four months from the said date. 
That the bank fiirther took an hypothec for 
the payment of this sam of $39,015, and by 
this means diminished the property of 
Shortis so as to render him insolvent, and 
that, therefore, 8h<xti8 could not validly 
grant any preference over his other creditors. 
Wherefore he concludes for the dismissal of 
the action. 

By a second plea defendant sets up the 
same matter and alleges that the transactions 
of the 30th March, 1880, operated a novation 
of the debt, and further, that the note was 
returned to Shortis, whose endorsement was 
effaced, as appears by the nota 

By a third plea defendant pleads payment 

The two questions substantially before us 
are: — first, whether knowled^ that the 
parties to a note occupy between themselves 
a different relation than that expressed on 
the face of the note, is sufficient to alter the 
relations of these parties towards a third 
party having such knowledge? 

Second. Whether the transaction of the 
30th March, 1880, created a novation of the 
debt? 

With regard to the former of these ques- 
tions it appears to be well-settled law in 
England, that knowledge coming to a third 
party after he has accepted the note is 
nothing, and that to modify the contract as 
expressed on the face of the note, between 
the parties and the payee, it is necessary 
there should be an express agreement The 
principle is this, the contract expressed by 
the instrument binds, and carries with it all 
its incidents, unless it be set aside by some- 
thing else. So if A. and B. bind themselves 
to C. as principal and surety, it is of no 
importance whether C. was aware of an 
equity existing between A. and B. or not 
In this case no special agreement is alleged, 
but simply that the Bank knew, on the 30th 
March, 1880, how matters stood between 
Shortis and defendant. In the case of Clarke 
et al, d: WUwn, an action on a joint and 
several promissory note, where the plea was 
that defendant made the note for the accom- 
modation of one T. Scott, and that he had 
no value, and that of all this the plaintiffs 



had knowledge. Lord Abmger said: " The 
plea should have set out some cootiact that 
was binding on the plaintiff. AH that he 
states is, that he waited six months before 
he commenced his action." (3 M. & W. 2ia) 
In the case of Manley & BayeoU, Lord 
Oampbell, GLJ., lays down em^diaticany ibb 
doctrine that there must be a special agree- 
ment and that mere knowledge is neither 
here nor thera (2 £. A B., p. 54.) 

And in the case of Strong & The North- 
amptonskire Banking Company, 17 C B. 201, 
a rule was refused defendant on the sugges- 
tion that defendant was only an aooommoda- 
tion promissor of a note, and that the party 
who got value for the note, got delay from 
the plaintiff knowing the drcumstanoes. C 
J. Jervis said : " You clearly cannot, at law, 
vary the contract which appears upon the face 
of the note ; " and then, '' I speak with refer- 
ence to the action upon the written oontract** 

It may perhaps be said that the equity 
rule allows more latituda In the case of 
HoUier de Eyre (9 C & K. 1) Lord Cotten- 
ham said, that it was clear that between 
themselves certain grantors bore the rdation 
of principal and surety, but that they were 
all principals as regards the grantees by the 
deed, that the question whether one of tbe 
grantors between himself and the grantees 
was a principal or only a surety for the pay- 
ments of the annuity by another must be 
ascertained by the terms of the instruments 
themselves, and that no extraneous evidence 
was admissible for the purpose of establish- 
ing this, "and upon that," he said, '* I think 
there is no room for doubt" He then went 
on to explain that in equity there might be 
relief given if knowledge were established 
and with it a course of dealing which raised 
an equity in favour of the party. 

I am not prepared to say how fax the rules 
of equity, as understood in England, go, or to 
what institutions of our law they correspcHid; 
but we may fiiirly presume, I think, that law 
alone with us covers the whole legal field 
which law and equity together embrace in 
England. At all events, it is not difficult f<^ 
us fhlly to deal with the case indicated as an 
exception by Lord Cottenham. We take it 
to mean that the acts of tbe paitieB to an 
instrument may be of so formal and decided 
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s chancier that they establish a new con- 
tract This is perfectly in accordance with 
our law, and we call it novation. Or, there 
may^ be evidence of a contract from the 
bediming modifying the contract on {he face 
of the note ; of which I shall give an instance 
later. Or, it may be, that the dealings of 
some of the parties are so injurious to the 
interests of another as to give him an equi- 
table right to get rid of his obligation, al- 
tbongh I cannot at this moment suggest an 
example as likely to arise in dealing with 
bills of exchange and promissory notes. 

Admitting, then, all Lord Cottenham said, 
to be good law here, how can it help defend- 
ant? He had to show tbat knowingly the 
bank intended to alter the legal relations of 
the defendant and Shortis, as regards it, and 
to treat Shortis as principal, and Scott as 
BQiety. He has endeavoured to prove, by 
Shortis' evidence, that Mr. Wotherspoon 
knew that between Shortis and Scott, it was 
agreed, that Shortis was to pay the note, and 
again by the testimony of Rickaby that 
Wotherspoon must have known it. 

Let us suppose for an instant that this is 
good evidence, which probably it was not, 
08 its object was to contradict the written 
instrument, and it only establishes knowledge 
without any imphed expression of consent 
to alter the conditions of the parties to the 
note towards the bank. The next step of 
the evidence on which defendant relies, is 
that the contract itself imphes an intention 
to vary the original deed. On the contrary, 
the transaction of the 30th March, 1880, 
waspredsely such a dealing as the Bank 
had a right to have with the endorser with- 
out in any way disturbing its relations with 
the drawer. That is to say, the Bank treated 
the parties as they represented themselves, 
80 there is no presumption from that of the 
intention to make a new contract. Now, 
have Shortis and the Bank, by anything 
they have done, danmified the defendant? 
It seems to us they have not The injury 
suggested by i^p^lant is that Scott's re- 
course acrainst Shortis was stopped by the 
transaction of the 30th March. This is not 
tenable. It must be admitted that Scotf s 
legal position compelled him to look after his 
note without notice. Now suppose he was 



ignorant of, and non-consenting to, the 
transaction between Shortis and the Bank, 
he could have compelled Shortis to pay, and 
Shortis' dealing with the Bank would have 
been no answer to defendant in Shortis' 
mouth. His obligation to defendant, if the 
stdry be true, is to relieve him of the note, 
and no operation short of that would answer 
Scott's action. 

If the story be not true, Scott has, of course, 
no reason to complain of the bargain. It 
should be remembered that the effect, on the 
obligation of the surety, of dischanring the 
principal does not rest on any equitable con- 
sideration. It arises ex naiura rei. The prin- 
cipal goes, and the accessory disappears 
simultaneously, or, as the code puts it (1929 
C. C) " Suretyship is the act by which 
a person engages to fulfil the obligation of 
another, in case of its non-fulfilment by the 
latter." 

The case of The Liqmdator$ of Overend, 
Qumey d: Co, and The Liqmdators of the 
Oriental JFKnancial CorporaHon (L. R. 7 H. of 
L. 348), is an instance of bills of exchange 
being received on special conditions in writ- 
ing, which altered the contract as it appeared 
on the instruments. This case then fells 
within one of the categories I have drawn 
from Lord Cottenham's judgment in HoBier 
<£r EyrCf and in no way applies to the present 
case. As we think Shortis was not the prin- 
cipal on this contract, it is not necessary for 
us to enter upon the question as to what 
constitutes a discharge of the principal. 

The second plea need hardly be alluded to. 
We have already shown that there is no 
novation express or implied established. 
Giving notes for a previous debt implies no 
novation. Noad A Laimpwa^ 10 L. C R. 29. 
In other words the intention to operate nova- 
tion must be evident (1171 C C.) 

A small point has been put forward as to 
an erasure of the endorsation. The circum- 
stances are satisfactorily explained, and any 
presumption that might have existed dis- 
appeared. (1181 CO.) We do not think the 
renewal of the endorsation has anything to 
do with the matter, except in so far as it 
serves to fortify Mr. Wotherspoon's evidence 
as to the circumstance of effacing the endor- 
sation. It seems to us that the second en- 
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donation was made by Shortis, and this dis- 
poses entirely of his pretension that he was 
to get back these notes. 

We therefore think the judgment of the 
Court below was right, and this appeal must 
be dismissed with costs. 

Judgment oonfirme4. 



(X)URT OF QUEEN'S BENCH. 

MoNTRBAL, Sept 23, 1884. 
BeJoTt DoRioN, C.J., Monk, Ramsay, Tbbbhib 

and Baby, JJ. 
C. M. AcBR, Petitioner, and Thb Exchangb 
Bank of Canada, Respondent; also C 
M. AcBB et al. Petitioners, and Thb Ex- 
changb Bank of Canada, Respondent 
Bank in Zt^uidatton— 45 Vic iOan^ cap. 2S — 

Contributory, 
It i» not necessary that ordinary debtors {not 
u^. shareholders) of a bank in liquidation be 
setUed on a list of cantributories b^ore 
actions are instituted against them by the 
liquidators. 
In these two cases the respondent, plain- 
tiff in the Court below, sued the petitioners, 
defendants in the Court below, who were 
alleged to be debtors of the Bank. 

The declarations alleged the insolvency of 
the Exchange Bank and its liquidation under 
the Statute of Canada, 46 Vict cap. 23, the 
indebtedness of the petitioners, with conclu- 
sions accordingly. The petitioners pleaded 
dilatory exceptions on the ground that if 
true as alleged in the declaration, they were 
" contributories " under the Statute, and be- 
fore any suit could be taken against them 
they must be settled on the list of contribu- 
tories to the Bank as provided in the Act 
Admissions were filed that the petitionera 
were not settled on any list of contributories. 
After argument Mr. Justice Loranger dis- 
missed the exceptions. Hence the present 
petitions for leave to appeal from these judg- 
ments. 

It was urged that according to the tenor of 
the Statute all the proceedings for or on behalf 
of the Bank were entirely under the super- 
vision of the Court 

Sec. 5 was quoted, defining a contributory 
to be a " person liable to contribute to the 
" assets of a company under this Act." 



Sees. 32, 35, 37, 41 and 71 were dted to 
show that the use of the word contribatory 
referred to any debtor of the Bank and did 
not simply mean a shareholder. 

Sees. 47, 51, 52 and 54 were also cited to 
show the extended meaning of the word, and 
that these referred to contributoriee who 
were more than shareholders or who might 
be indebted for amounts exclusive of oaUs. 

Finally, sec 76 was quoted to show that if 
a shareholder only was a contributory, then 
ordinary debtors might purchase claims 
against the bank and use them as an ofiaet 

The Court unanimously decided that a 
contributory was a stockholder, and that an 
ordinary debtor did not come within the 
meaning of the term. 

Petitions for leave to appeal rejected. 

Hall for Petitioner. 

Oreenshidds for Respondent 



COURT OF REVIEW. 

MoKTBBAi^ Sept 24, 1884. 
Before Torbancb, Papinbau, Gili^ JJ. 
Ross et vir v. Swbbnbt et aL 
Exeeutar^Bemoval from office— Inscry>tion in 

Review, 
Wherea testamentary executor has hem removed 
fr<m office by a final judgment of Ou 
Sti^enm Court, he wiU not, subsequent to 
such judgment, be permiitted to inseribe in 
Beview, from a judgment dismissing an 
action brought by him in his qualittf (^ 
executor. 
The female plaintiff sued in her quality of 
testamentary executrix, and her action was 
dismissed on the 4th August^ 1884. She im- 
mediately inscribed in Review, namely, on 
thelSth August, against the judgment She 
was already defendant in an action taken by 
Dame Jessie Ross et vir to deprive her of this 
office. This suit was successful in the Sape- 
rior Court on the 10th December, 1881, by 
judgment which was confirmed by the Ooart 
of Queen's Bench on the 21st December, 
1883, and by the Supreme Court on the 23rd 
June, 1884 

W. H. Kerrt Q.C, for defendant, now mofed 
that the inscription be struck, on the groond 
that the female plaintiff had been deprived 
of her office of testamentary executrix by the 
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swd judgments : Kerby <fc Robs et <U., 18 L. C 
Jarist, 14a 

R. Laflamme, Q,C, e canirdf said he had to 
inscribe within eight days, and his client 
was heir for one-half. 

The Court was of opinion that the inscrip- 
tion should be struck. 

Motion granted. 

Lqflamme^ Huntington, Laflamme <fc Richard 
for plaintiff. 

Kerr, Carter & Oold&tein for defendants. 



COUR DE aBCUIT. 

Montreal, 16 octobie 1884. 
Coram Johkbon, J. 
GoiDiB et aL v. Bisaillon. 
Same-revendicalion-'Vente de la chose d'autrui 
—■Vente d terme avec ritention du droit de 
propriiU — Bail, 

Jdge:— Qu'une personne qui vend un meuhU 
et retient son droit de propriiti jutqu*au 
paarfait paiement des billets promissoires 
reprisentant le prix de la vente, ne peul 
saidr revendiquer ce meuUe entre les mains 
d'un tiers de bonne foi, lorsqu^U a iti vendu 
d ee dernier par Vacheteur avant VSchSance 
desbiUets. 
II en serait autrement, et le propriStaire pour- 
rait saisir revendiquer son meMe, si ce 
dernier eut iti perdu ou vcU,par exemple, 
si le propriitaire VeUt loui avec stiptdation 
que le locaiaire deviendrait propriitaire en 
remplissant les conditions du bail, et que le 
locaiaire Veiit vendu. 
Per Curiam. The plaintiff sold a safe to 
one Leveill^, taking promissory notes in 
payment which are not yet due ; and stipu- 
lating with the purchaser that the right of 
property in the thing sold was to remain 
with the vendor until the notes were paid. 
The safe was delivered to Leveill^ and before 
the maturity of the first note he sold to the 
defendant in whose hands the plaintiff now 
revendicates this safe and calls the first pur- 
chaser, Leveill6e, into the case. The defendant 
pleads, 1st, that the action is premature, Le- 
veiU^e not being divested of his right of 
property until the first note was due and un- 
paid. 2nd, that Leveill^e was in possession 
and had a right to sell to him, and that he 
was in good faith when he bought, and being 



neither leased, nor lost, nor stolen, he had a 
right to buy in ignorance, as he was, of the 
stipulations between plaintiff and LeveiU^. 

Leveill^, mis en cause, pleads very much 
the same thing, and adds that the plaintiff 
could have no right to proceed even against 
him without offering back the notes, which 
he does not do; and having suspended the 
exercise of his right, whatever it was, during 
the pendency of the notes, he, Leveill^, is not 
dichu de ses droits. The defendant relies on 
art 1488 and 1489; and the court is with 
him. I (Slink that a sale of the property of 
another is valid, it is an ordinary commer- 
cial transaction, and where there is good faith 
in the purchaser, and where the thing has not 
been lost or stolen. 

The case of Bertrand v. Oaudreau, 12 Rev. 
L6g., p. 154, was cited by plaintiff. It was 
different from this. The judge there evi- 
dently decided that Malouin could not sell 
the horse because it did not belong to him. 
There bad been a lease of which the condi- 
tions when fulfilled were to constitute the 
lessee owner : The learned judge on that par- 
ticular point, however, (although every other 
incidental question was most carefully exam- 
ined, and supported by numerous authoritieB) 
only cited the article 1487, and said 'Malouin 
a vendu ce cheval qui ne lui appartenait pas, 
cons^uemment il a vendu la chose d'autrui> 
et par Tart 1487 la vente de la chose qui 
n'appartient pas au vendeur est nuUe- The 
article cited says not that the sale of the pro- 
perty of another is null in all cases, but ex- 
pressly excepts the cases mentioned in the 
three succeeding articles, which are, 1st, art 
1488 : " La vente est valide s'il s'agit d'une 
affaire commerciale, ou si le vendeur devient 
ensuite propriitaire de la chose.^ Art 1489 : 
" Si une chose perdue ou vol^ est achet^e de 
bonne foi dans une foire, march^) ou II une 
vente publique, ou d'un commergant trafi- 
quant en semblables mati^res, le propriitaire 
ne pent la revendiquer sans rembourser II 
racheteur le prix qu'il en a pay^" There is 
a case not cited at the bar which leaves me 
in no doubt about the decision I ought to 
give in this. It is the case of Brown v. Le^ 
mieux in appeal (Rev. Ug., voL 3, p. 361) ; the 
decision there is stated in the breviate thus : 
** Que le vendeur non pay6, qui n'a pas vendu 
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sans jour et sans terme, n'a que Taction en 
r^lution et non Taction en revendication, 
encore, qu*il se soit r^ry^ son droit de pro- 
pri6t6 juaqu'll parfait paiement et le droit de 
reprendre la chose, m^me sans proc6d^ judi- 
ciaires." I think, moreover, that the case of 
Bertrand v. Oaudreau is distinguishable from 
this on another ground, which is cited in the 
case of Brown v. Lemieux; and it is this. 
Troplong, Priv. et Hyp. No. 184, says: " Sile 
vendeur n'avait pas accord^ de terme; s'il 
n'avait livr^ la chose qn'k titre pr6caire, & 
litre de baU, par ezemple, alors il pouvait gai^ 
der la chose jure pignoriSf ou la reprendre 
comme lui appartenant encore. This was 
evidently the case in Bertrand v. Oavdreau, 
therefore I do not disagree with that case. 

Here, however, there certainly was a sale ; 
and the stipulation as to the right of property 
remaining in the vendor, gave him no right 
to revendicate even as against the purchaser, 
much less as against a subsequent purchaser. 
For these reasons the action of the plaintiff 
is dismissed with costs. 

A, N, St, Jeariy avocat des demandeurs. 
/. 61 Lac4)9te, avocat du d^fendeur. 
Jk Lorimierf oonseil pour le d^fendeur. 

(j. J. B.) 



CANADA GAZETTE NOTICES. 

The Scottish Imperial Insurance Ck)mpany 
gives notice that it has ceased to transact 
business in Canada. 

Messrs. William Cooper and F. B. Ma- 
thews, of Montreal, have been appointed 
liquidators of the Colonial Building and In- 
vestment Association. 

A general meeting of shareholders of the 
Federal Bank of Canada is to be held at 
Toronto, Nov. 20, to consider a proposition to 
reduce the capital stock of the Bank. 

The liquidators of the Exchange Bank of 
Canada give notice that claims are to be filed 
on or Wore December 1st, 1884. Claims are 
to be made up to the 22nd November, 1883, 
the date of the commencement of the wind- 
ing up. 



GENERAL NOTES. 

The Ckieoffo Legal N<ew9, referrinsto anMotoue ra 
Ontario, ulu whether it is oot a oontempt of Ooait for 
any one to adrertiM as an attorney after he hai been 
dlBbarred. 

In ooneeqnenoe of the nnaathoriied pnblioatiao of 
private state papers, it is 9^d that Sir William Y. 
Haroourt will introdnoe a bill making the betnTal of 
government papers a penal offenee, alike forthepenoo 
who sells and for the person who poblishei thea. 

Chief Jostioe : " Mr. Williams, we think yon oagkt 
to aooredit this oonrt with some knowledge of the law, 
and not ooeupy so mueh time in disoo wring elemeotaiy 
propositions." Mr. Williams: "May it please yos? 
Honors, I did so aooredit the eoort below, and did 
avoid, therefore, the dtsenssion of elementary princi- 
ples, and for that reason I have been obliged to take 
this appeal." 

The New York Court of Appeals has decided, in the 
ease of Mmjthv v. Orr, that whoever drives hones 
along the streets of a city is bound to antieipate that 
travellers on foot may be at the oroesing, and must 
take reasonable care not to injure them. He is negli- 
gent whenever he fails to look out for them, or when 
he sees and does not, so far as in his power, avoid 
them ; and it is safEoient to show that if the driver 
had looked he would have seen the person ininied in 
season to avoid him. 

A man wants a pieee of his nei^bonr's land to im- 
prove the approaches to his house, but the owner 
objects to sell, except under conditions. In the mesn- 
time a public body kcquires the land oompalsfxily, bet 
does not want the whole of it, and sells the surplns 
portion to the original owner's neighbour, who tuns it 
to his desired purpose, free of all restrictions • Has the 
involuntary seller any remedy against the second 
buyer? None whatever, cays Mr. Justice Chitty.in 
deciding such a case at CamberweU, where the School 
Board had been the purchasers under compulsion. 
Oood law, doubtless, but rather hard, notwithstanding. 
The law calls this " damnum absque ix^urii." Hm 
suffering party generally thinks the first syllable soffi- 
eienU^Enoliah Paper. 

Of the viceroys of India the first. Lord Canning, wis 
English ; the second. Lord Blgin, Seoteh ; the thiid. 
Lord Laurence. Irish ; the fourth. Lord Mayo, Iridi 
*al8o ; the fifth, sixth and seventh* Lords Northbrook. 
lortton and Ripon , were English . The appointment of 
Lord Dufferin re-establishes an Irishman on the vice- 
regal throne. For some time it has been a eammoB 
joke in London '* that oar only general," Wolseley.sad 
"our only ambassador," Dufferin, were both Irish. 
This viceroyalty of India, it is stated, has been thioaiii 
Lord Dufferin's whole career, his point of aspiiatioo. 
It is a mistake to suppose that money is to be made, u 
in the days of Clive and Hastings, or saved out of the 
salary of $125,000 a year in the office, but it permits tlie 
husbanding of private fortune, and Lord Duflerinli 
flnanoes need iqpair.— Ab 
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THE LA W REPORTS. 
We are reoeiving from all sides the most 
gratifying expressions of approval of the new 
system of Reports. Those who have oon- 
Bidered the suhject are unanimously of 
opinion that the step now taken is one 
that must be advantageous to the pr«>fes- 
sion. The remark has been made to us, 
however, whether the Legal News may not 
lo;^ some of its interest by the withdrawal of 
full reports of the Superior Court and Ap- 
peal decisions. Our arrangements for the 
LegoL News under the new system are not yet 
complete, but we think, taking the last two 
as average numbers, that the apprehension 
of a falling off in interest is shown to be un- 
founded. We have reports of a number of 
judgments in the Circuit Court, a judgment 
in Appeal at Quebec, <Sca, none of which fkll 
within our regular system, and will not be 
repeated in the ''Montreal Law Reports." 
Some of the advantages accrumg to the Legal 
New will be, (1) More speedy publication of 
short notes of current decisions. (2) Increase 
in the number of notes embraced in each 
issue. (3) Increased space for articles and 
correspondence on current topics, and on sub- 
jects of interest to the bar. (4) Increased space 
for decisions in rural districts. (5) Increased 
space for notes of important contemporary 
dedtfions in England, France and the United 
States upon branches of the law similar to 
oar own. It is proposed, moreover, that the 
Legal News from 1st January' next shall be 
delivered at half price ($2 per annum) to all 
subscribers to the " Montreal Law Reports." 



JUDICIAL WORKSHOPS. 
The buildings provided for judges and 
lawyers to do their work in, are seldom all 
that oould be desired. In England Mr. Jus- 
tice Stephen loses his way in the intricate 
and confused maze of the new law Courts. 
(7 L. N. 256.) The St Louis Court House 
has become an unsavory refuge for tramps 
(7I*N. 89). Chicago alio boasts a new Court 



House, but it is so unsatisfactory that the 
Chicago Legal News recently mentioned the 
following fact in reference to it: — 

*' A few days ago, one of the best judges on 
the bench said, " My court room is dark, and 
I have to bum gas most of the time. The air 
heated by the burning gas is extremely inju- 
rious to my health. I feel that I am breaking 
down fh)m this cause, and at the expiration 
of my term next year, I shall resume my 
practice at the bar." 

Thereupon Mr. J. A. Crain, a lawyer of 
Freeport, sends the following suggestion to 
to the editor : — 

*• For twenty years I have had over each 
gas-burner id my office, a pipe leading into a 
chimney, which pipe carries off all heat and 
noxious effects of the gas when burning. Tell 
the judge mentioned in Legal News of 18th, 
and oblige." 

LORDS BRAMWELL AND COLERIDGE 
ON THE SALVATION ARMY. 

A correspondent who asked a question of 
Lord Bramwell, as to the law in regard to 
the Salvation Army, received the following 
reply:— 

''There is no statute law on the subject 
you mention. By the common law, if any 
one or more, either by stinks, noises, or 
otherwise, niake the neighbourhood un- 
wholesome or distressing to its inhabitants, 
a public indictable nuisance is committed, 
and the offender may be fined and impris- 
oned. But it must be a sensible grievance, 
and not one to fastidious people only ; and it 
must be one not affecting one or two persons 
only, but the neighbourhood generally. You 
will find all this mentioned in Russell on 
* Crimes,' vol. L book ii. c 30, s. 1, fourth edi- 
tion. But I recommend you to lay a case 
before counsel, stating what facts can be 
proved. He will be a'bie to advise you on the 
facts and law of your particular case, an 
opinion on which is worth much more than 
one on law only." 

While upon this subject we shall quote a 
passage from the judgment of Lord Chief 
Justice Coleridge in BeaUy v. Olenister, We 
had not seen this judgment when we refer- 
red to the case of the Salvationists in Mont- 
real (ante, p. 267). It will be observed that 
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his Lordship goes much farther than we 
ventured to do in our remarks, for there is a 
manifest difference hetween merely singing 
a hymn on a public square and parading 
the streets with beat of drum and other in- 
struments. His Lordship says (the italics 
are ours) : — 

" As well might it be said that Wesley had 
'created a disturbance' when he went to 
preach in Oxford, at Lincoln College, and the 
undergraduates mobbed him and pelted him 
with mud. In one sense, no doubt, he had 
created it, for he went there, and they did 
not like him ; and it might be said in a sense 
that he had 'headed' the crowd that followed 
him, but he could not help that, and it was 
not his fault So here, the defendants had 
only ' caused a disturbance ' or ' headed a 
crowd ' in that sense and no other, and they 
ought not to have been convicted. Singing 
hymM or shouting ^HaHelujah!* was not 
* brauiing ' and creating a disturbance within 
the meaning of the law, nor was playing an tn- 
strument out of tune an offence against the peace. 
He sometimes wished it vxls. The proceedings 
of the Salvation Army might not always be 
such as he might like or approve, but they 
had their legal rights as other people had, 
and these rights were not to be interfered 
with unwarrantably. It was not because 
the magistrates or some of the inhabitants 
did not like these proceedings of the Salva- 
tion Army that, therefore, they had a right 
to interfere with them if not against the law. 
And this was an attempt to strain the law so 
as to make it operate against practices which 
were not liked or approved of, but which 
were not offences against the law. The con- 
viction, therefore, was wrong, and must be 
set aside." 

BUSINESS FAILURES IN CANADA. 

The number of failures in the Dominion 
during the three months ending with Sep- 
tember, as reported to Messrs. Dun, Wiman 
& Co., was as follows :— 

Number. Liabilities. 

1884 227 $4,112,892 

1883 314 3,439,891 

1882 166 1,715,982 

1881 130 787,889 

1880 130 1,219,763 

1879 417 6,998,617 



Although the liabilities of traders who have 
failed during the past quarter are larger than 
in the corresponding period of any preceding 
year since 1879, the number of insolventB is 
more than 25 per cent less than last year. 
This increase of habilities has been due to 
the failure of two or three large firms, as 
for example that of Fawoett & Ca, private 
bankers, whose liabilities exceeded a millioa 
dollars, but compensation in some messure 
is found in the fact that the assets have more 
than correspondingly increased. Taking the 
fall period of nine months, the failures in the 
past six years rank thus : — 

Number. liabHitiea. 

1884 979 $14,855,492 

1883 1,001 11,688,951 

1882 537 6,832,552 

1881 479 4,690,747 

1880 779 6,888,611 

1879 1,484 24,424,570 

SUPREME COURT REPORTS. 

To the Editor of the Lkoal Kkits : 

Sir, — As the plan announced in the last 
number of the Lbgal Nhwb does not embrace 
a full report of the Supreme Court decisions, 
I would suggest that some publicatioa 
which is not entering into the extension of 
the Legal Nbws should make it a specialty 
to publish reports of the Supreme Court 
cases. The reports now published by author 
rity are most unsatisfactory, especially for 
the Province of Quebec There is not a pro- 
portion equal to 10 per cent of the dedsions 
reported. We have had most important 
cases, upon the decision of which otiier ac- 
tions pending before the provincial courts 
depend; Harrington v. Corse in particular, 
and after over two years no report has so far 
seen the light, although repeatedly aeked for. 
The length of the reports published is dis- 
couraging for any ona To find out the 
enunciation of a useful principle of law ap- 
plicable to anotlier case, is almost impossible 
in those prolix deliverances. When we read 
a book, there is a summary of matters and an 
index somewhere to shorten the labour. In 
these endless reports you have to go through 
a mass of useless matters before you find out 
what you want And when one judge has 
explained the facts, why should we be 
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afflicted by quintuple repetitions 7 It is high 
time that private enterprise should take 
bold of this standing necessity. And if it is 
done, I for one Yfill not disturb anybody by 
obtaining a copy of the authentic reports. 

D. 
[We have not verified the percentage men- 
tioned by oar correspondent, who is a senior 
Queen's Gotmsel, with a laige practice before 
the Supreme Court; but we are under the 
impression that the Province of Quebec cases 
before the Supreme Court are especially in 
arrear as &r as reports are concerned. — Ed. 
Lbqal News.] 



THE COURT OF REVIEW. 
To the Bditor of The Legal News : 

Sm,-- It has been evident for some time past, 
that the system adopted by the Court of 
Review, witii regard to hearing country cases, 
is working an injustice to the advocates prac- 
tising in the city, and to the litigants before 
the Courts here : and as the result of this 
term's work has brought this out more glar- 
ingly than ever before, it may be useful to 
call the attention of the Bar and the Judges 
to the matter more forcibly by publishing the 
actual figures. 

In this month of October the Court has sat 
four days, nominally devoting two days to 
country cases and two to those of this district 
This, to begin with, gave an undue proportion 
of the time to the country cases, as there were 
only 22 on the roll out of a total of 65 ; one 
being an election case. But as we come to 
examine the working of the system, the dis- 
proportion appears more and more abnormal 
On the first day of the Court, the election 
case, and one privileged case, were heard. 
The second and third days were devoted to 
hearing cases from the rural districts. On the 
fourth, two Montreal cases were heard, and 
then the insatiable country litigants claimed 
the privilege again, as having been repre- 
sented by dty advocates, who had the day 
before yielded their place to their rural con- 
freres. The result of the term's work stands 
as follows : 1 election petition ; 1 privileged 
case; 1 motion ; 3 Montreal cases, and 11 
country cases heard. In other words, half of 
the country cases o^the roU were disposed o^ 
and only one-thirteenth of the city cases. It 



is well for us to be courteous to our country 
brethren, and for the Court to be complaisant 
in its arrangements for their convenience; 
but we must not altogether forget the inter- 
ests of our clients and ourselves, nor fail to 
remember that complaisance may degenerate 
into stultification. 

If we turn to the September list we do not 
find much comfort, but only indications of the 
October fiasco. Out of 80 cases on the roll, 
27 were fh)m the rural districts, and there 
was one election case. The Court sat longer 
than usual in the attempt to diminish this 
heavy list ; five or six days, if I remember 
rightly, devoting three days to country cases. 
Five motions were heard, one election case, 
and one motion in a jury case; 10 city cases 
were heard on the merits, and 14 country 
casesi 

I have not sufficient spirit left to proceed 
further with this investigation ; enough has 
been said to show that some radical change 
is needed in the system upon which this 
Court is managed. 

I would humbly suggest that the Court 
should adopt some system, as to country cases, 
like that which works so well in the Court of 
Appeal: ^taking them in their turn upon 
the roll as far down as the Court might 
expect to reach ; or devoting only one day out 
of the four, and that the last, to these cases. 
Taking them last would relieve the Bar here 
from much uncertainty as to their cases being 
called;— and would cause no inconvenience 
to our confreres ; but, on the contrary, would 
make their day fixed, instead of uncertain as 
at present. 

It would relieve the roll very much if the 
election cases could be heard on a day set 
apart, and not in the regular term. They are 
invariably lengthy, and generally take up at 
least one of the days set apart for dty cases. 

The rell is not made up on a logical system. 
Cases called and not argued should go to the 
bottom of the list, and lose theur turn on the 
roll for the next term. To give an instance 
of how the present system works, I may men- 
tion a case which was reached in September, 
on the last day at 3.30 p.m. The Court ad- 
journed without hearing the parties, who 
were ready. This term it was the 9th on the 
roll instead of the fizstl and it has not yet 
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been called. I learn from the derk that the 
old roll is re-copied for the next term, simply 
leaving out the cases heard, the others re- 
maining in the same order as when first pnt 
on. Surely there is room for improvement 
here. 

Trusting that these remarks may have 
some effect, 

I remain, Sir, 

Your obedient servant, 

A Cnr PHAcnnoMBB. 
Montreal, 25th October, 1884. 



NOTES OF CASES. 

COURT OP QUEENS BENCH. 

MoKTBBAL, Nov. 20, 1882. 

Brfore Monk, Kaksay, Tbbbibb, Cboss & 
Baby, J J. 

MoNDBLBT etaL(plffs. below). Appellants, and 
Roy (deft below), Respondent* 

Servitude---S€%gnxor%dl Act of ^S&i— Evidence. 

By deed of partition, in 1811, between the 
proprietors of a seigniory, it was agreed that 
the oo-partitioners should not erect for their 
own profit any grist or saw-mill on their res- 
pective portions, within a league of the mills 
then existing on the seigniory. By deed of 
sale in 1850, a piece of land forming part of 
the same seigniory was sold by the represen- 
tatives of one of the co-partitioners, with a 
stipulation that the purchasers and their 
representatives should never build nor permit 
to be built any flour mill or grist mill, whether 
such mill were operated by water, steam or 
any other motive power. 

In an action brought to compel the respon- 
dent to demolish a grist mill : 

Held, 1st That the deed of 1811 created a 
reciprocal servitude in favor of each portion 
of the seigniory divided by the deed of par- 
tition. 

2. That if this servitude was in its nature 
a seigniorial servitude, it was abolished by 
the Seigniorial Act of 1854, whether the ser- 
vitude be considered as a principal right or 
as an accessory of the right of hanaliU, 

3, That if the servitude was not seigniorial, 

• To appear in the MontrdU Law Reports, 1 Queen*! 
Bench. 



it was oonstitated in favor of a seigniory, and 
it disappeared by the oonoesBion of the real 
estate in favor of which it was created. 

4. That the deed of sale of 1860 did not 
create a real servitude, but only a penonal 
obligation, inasmuch as no hMtage dommofU 
was mentioned therein. 

6. That the existence of a Mrtta^domtaoiU 
not mentioned in the deed cannot be proved 
by verbal evidence. 

Ramsay, J., delivered the judgment in 
appeal, by which the judgment of Sioom, J., 
Superior Court, St Hyadnthe, was con- 
firmed. 

MercUff BeanuoUU dt MarHneau for the 
Appellants. 

Laeoite^ CHoheMky & BiamHon for the Res- 
pondent 

SUPERIOR COURT. 

yLonrxxoAL, Sept 30, 1884. 

Brfore LoBAKOBB, J. 

GiucAN V. Thb Royal Canadian Inbcrancs 
Company.* 

Companjf — Forfeilure of shares— Sale of con- 
fiscoUed stock. 

Held, that the oomi)any, defendant, had 
the right to confiscate and sell shares on 
which the calls were not paid within the 
time fixed by notices regularly given. It 
was not necessary to mention the shares in 
detail in the advertisement of sale, nor to 
set forth the amount paid on each share. 
The intention of the directors to sell the fin^ 
felted shares as if all past due calls were paid 
up, and subject to the payment of all fatore 
calls, was regular and legaL 

The action to set aside the forfeitoie of 
shares, and to prevent the sale of the shares 
at public auction, was dismissed. 

A. W. Atwater for the plaintifi: 

N, W. Trenholme, counaeL 

Bethune <& Bethime for the Royal Canadian 
Insurance Ca 

Oeoffriony Rinfret & Dorion for Thibaadeaa 
et aL, directors. 

L. N. Benjamin for Robertson et sL, 
directors. 

* To appear in the Montreal Law a«»orta 1 S. C 
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SUPERIOR COURT. 

MONTBBAL, Oct 6, 1884. 

Bejwe MouasBAUy J. 

GiLMAN V. RoBHBTsoN ot al., and Thb Royal 
Canadian Inbubancb Co., tom en cot«e.* 

Ompam^-^Sale of sharM-^EUction of Director s- 

^isZd, the sale of the Kay stock mentioned 
in the plaintiff's declaration was regular and 
legal, and, moreover, the plaintiff having 
acquiesced therein, had no right to complain. 

2. The defendants Archer, Ostell, Hodgson 
and Moss had no need of re-election as direc- 
ton on the 7th of February, 1884, and such 
re-election did not legally affect their then 
status of directors until the annual meeting 
of the company in 1885. 

3. The remaining directors were all duly 
and legally elected at the meeting of the 
company held on the 7th of February, 1884. 

4. All the said directors were duly qualified 
under the charter of the company. 

Action dismissed. 

Trenhdmet Taylor & Dickson for plaintiff. 

Madaren, Leet & Smith for defendants, 
Bobertson et aL 

Bethune A Bethune for defendant Ostell and 
the mis en cause, 

Kerr & Carter for defendants Archer et al. 

SUPERIOR COURT. 

MONTRBAL, Oct 15, 1884. 

Before LobangbB) J. 

Hodgson et aL v. La Banqub D'Hochblaga 
et aL* 

Libel in a plea — When acHon therefor may be 
insHiuUed, 

Held, 1. An action of damages, founded 
upon defamatory statements contained in a 
plea, may be instituted before the terminar 
tion of the suit in which the plea in question 
was filed. 

2. Pleadings containing defamatory state* 
ments respecting a party to the case are 
privileged only when the allegations are 
pertinent to the issue, and when filed in good 
iaith for the purpose of legitimate defence. 
Demurrer dismissed. 

* * To H»pMr in the Montreal Law Beports, 1 S. 0. 



Kerr, Carter & Goldstein for the plaintiffs 
Beique, McOoun dc Emard for the defendant 

La Banque d'Hochelaga. 
Abbott, Tait dc Abbotts for the defendant 

the Molsons Bank. 



COUR DE CIRCUIT. 

Montr6ai<, 4 septembre 1884. 

Ckjram Loranghr, J. 

Lachapbllb v. Lasosb. 

CoUectewr exigeant honoraire pour co<U d^une 

UUre. 
JvQi : 1. Qu'tm agent ou ooUecteur, n'apas droit 
d^exiger $1.50, m aucune autre somme,pouir 
le coCii d'une lettre Scrite d un dibiteur lui 
rSdamant sa dette. 
2. Que dans le cas actuel, le dffendeur sera conr 
damni d renibourser au demandeur $1.50, 
coHit d*une pritendue lettre d^avooai par hd 
icrite au demandeur de la part du nommi 
Edouard Richelieu et qvfil ffHaii fait payer 
en qualiti ^agenL 
Voici la teneur de la d^laration du de- 
mandeur : 

Qu'en la cit^ de Montr^, 11 aurait pay6 
au d^endeur la somme de $1.50 aux dates 
suivantes, savoir : $1.00, le 10 d^mbre 1880 
et $0.50, le 7 Janvier 1884, ainsi qu'il appert 
aux regus du d^fendeur produits au soutien 
des pr^ntes, et ce, pour le coiit d'une pr^ 
tendue lettre d'avocat que lui aurait envoy^e 
le d6fendeur de la part d'Edouard Richelieu, 
Que la dite lettre n'^tait pas une lettre 
d'avocat, mais^vait ^t6 ^rite par le d^en- 
deur et signde de son nom, en quality d'agent, 
et qu'il n'avait aucun droit ^ la dite somme 
de $1.50. 

Que le d^endeur n'est pas avocat, mais 
que pour mieux surprendre la bonne foi et 
profiter de Tignorance du demandeur qui est 
enti^rement illettr^t comme pour mieux le 
tromper et le frustrer, il se serait faussement 
repr^ent^ comme avocat, en qualifiant sa 
dite lettre de " lettre d'avo^t " : appert par 
I'exhibit No 2 du demandeur. 

Que le demandeur a pay6 au d^fendeur la 
dite somme sans la lui devoir, par erreur, 
ignorance de cause et sous la fausse impres- 
sion qu'il s'agissait d'une lettre d'avocat 

Qu'en obtenant ainsi la dite somme, le 
d6fendeur s'est rendu coupable d'extozsion. 
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Que pdbr los causes snsdites, le demandeur 
est bien fonde ^ demander la r^p^tition de la 
dite somme de $1.50 etc. etc. 

Le d^endeur ne plaida pas ll cette action, 
et la oour, apr^ ezamen des t^oins et audi- 
tion au m^rite; acoorda au demandeur les 
conclusions de sa declaration. 

Action maintenue. 

/. O. lyAmour^ proa du demandeur. 
(j. G. D.) 

CX)UR DE CIRCUIT. 

MoNTRiALy 10 septembre 1884. 

Coram Loramqss, J. 

Bbowm et aL v. Gobdon et McAbthub et aL, 
Tiers-saisis. 

44 & 46 "Ftc. c 18 — Joumalier — Cfngea. 

JvQt : 1. Qu^aucune autre penonne qu£ le jour- 
nalier (homme de peine), n'a droit de se 
prhxdoir de Vacte de la ISgitiature de Quibec 
44 6< 45 Fic. cL 18, leqwl powrvoit dee que 
** les gages iehus des joumaliers ne soient 
saisissahles que pour tin montant n*excSdant 
pas la moiiU des dits ga^es, 
2. Que le d^fendeur en cette cause, qui est emr 
ployi dans une fahrique de papier d tapiS" 
serie et {dont VoccvpaHon est de peindre ou 
graver lesfleurs sur ce papier, n*est pas un 
joumalier et n*a pas droit au bSn^fice du 
dit a/ste. 
Les tiers-saisis en oette cause, fiient la de- 
claration suivante : 

''That at the time of the service made 
upon us of the writ of saisie^rrH issued in 
this cause, said defendant was in our service 
and worked and wsa paid by the day. That 
at the date of said service of the said writ, 
there was due and owing to the defendant, 
asjiis pay for six days, the sum of $12; one 
hal^of which sum is liable to seizure under 
and by virtue of 44 & 45 Vic. ch. 18. The 
price agreed to be paid to defendant is $2 a 
day and he is paid every fortnight" 

A rencontre de la pretention emise dans 
oette declaration, que la moitie seulement du 
salaire du defendeur etait saisissable, les de- 
mandeurs pretendirent que le defendeur n'e- 
tait pas joumalier, il etait plut6t artiste et que 
son salaire entier etait saisissable. Qn'yavait, 
suivant euz, que le joumalier proprement 



dit, en d'autres termes lliomme de peine, qui 
ptit invoquer le benefice du statut Les 
hommes de profession, les artistes, les arti- 
sans ou hommes de metier, bien que payes & 
la joumee, k la semaine ou au mois, oomme 
la chose peut arriver quelquefois, ne seraient 
pas pour cela des joumaliers, ni d'aprte Is 
signification de oe mot, ni dans le sens que la 
loi y attache, et ne pourraient reelamer le 
benefice du statut promulgue aoiquement 
pour venir en aide au pauvre joumalier. 

Afin de mieux determiner k quelle classe 
appartenait le de&ndeur, il fut lui-meme exi^ 
mine oonmie temoin et tout en bo disant 
joumalier, il admit oependant que ses occu- 
pations dans la manufacture des tien^aisis, 
etait de dessiner ou graver les fl.eiirs sur le 
papier 4 tapisserie fabrique dans oet etablisse- 
ment Et aprds Tavoir entendu, la cour de- 
dara qu'il n'etait pas jowmaiUr et n'avait 
aucun droit au benefice du statut ; et, en con- 
sequence, condamim les tiera-eaisis 4 payer 
auz demandenrs, le montant entier des $12 
qn'ilB avaient declare devoir au defendeur. 

/. 0. ly Amour, pour les demandeors. 

Le dffendeur, en personne. 

(j. G. D.) 

RECENT ONTARIO DECISIONS. 

Negligence — Sufficiency of RaUway Bdl — 
Speed of trains in ciiies,eUi. — Fencing track on 
highway — Contributory ne^igence, — By the 
Consolidated Railway Act, 1879, every loco- 
motive engine shall be furnished with a bell 
of at least thirty pounds weight, which shall 
be mng at the distance of at leasteighty rods 
from every crossing over a highway, and be 
kept ringing until the engine has crossed the 
highway. The judge charged the jury, that 
the object was that a person passing at 
the crossing should receive warning of the 
approach of the train, and the bell must be 
such a beU as would reasonably give that 
warning. Held, a proper direction. 

By the same Act no locomotive shall psss 
through any thickly peopled part of any city, 
eta, at a speed greater than six miles an 
hour unless the track is properly lanced. 
Held, that this applies as well to the crossiiig 
of a highway as to other parts of a dty, etc., 
and that the defendants were guilty of a 
breach of the Act in running a tsain ata 
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greater speed than six miles an hour across 
a highway in a village where the only por- 
tion of the track not properly ienced, was 
that portion which crossed the highway. 

The plaintiff was well acquainted with the 
locality in question, and had known it to he 
a dangerous crossing for many years, yet 
when approaching it in his waggon he did 
not look to see if a train was coming, though 
he conld have seen the train in question in 
time to have stopped his horses before reach- 
ing the track. He did not observe the train 
until he was on the track, and it was too late 
to avoid being struck. The jury found for 
the plaintifiEl Held, that there was evidence 
of contributory negligence, and a new trial 
was directed. — Oorrigan v. The Grand Tnmh 
RaUway Co* (Queen's Bench Division). 

Gratuitous bailment-^ Negligence — Liability 
of bailee. — ^The plaintiff left a sum of money 
with the defendant, a shopkeeper, for safe 
keeping. The money was put in a safe in 
the defendant's shop, but when the plaintiff 
applied for it the next dayt the defendant 
told him that it had been taken out and he 
oonld not give it to him. On the evidence, 
the jury found, in answer to questions sub- 
mitted to them, that the defendant was want- 
ing in ordinary diligence in taking care of 
the money, in unlocking the drawer in which 
it had been placed, and leaving it unlocked 
while he went to the cellar to get goods for 
customers, who were then left alone in the 
Bhop, and that the money was lost through 
the defendant's negligence. They also found 
that the defendant wrongfully appropriated 
tho money. Judgment was directed to be 
entered for the plaintiff upon these answers, 
and the court refused to disturb the judg. 
ment — Forteous v. Meyers (Queen's Bench 
Division). 

Broker — Pledge of stock — Sale by pledgee. — 
The plaintiff, a broker, pledged stock with 
the defendants, also brokers^ for advances, 
tlie plaintiffs object being to buy stock largely 
and hold it for a rise in the market, and it 
was agreed that if the plaintiff was in default 
for interest, or in keeping up margins, the 
defendants could sell the stock on two days* 
notice. The defendants being in need of tho 
stock, nsed it Subsequently they alleged 
the plaintiff was in default, and he being 



ignorant of the disposition of his stock gave 
the defendants his notes for the amount 
claimed by them. Afterwards he ascertained 
that his stock had been sold. The defendants 
pleaded the custom of brokers as to their 
right to sell the stock. Heldy that the custom 
alleged was not proved, nor would it be valid; 
that the parties might agree to be bound by 
such a mode of dealing, but in this case no 
such agreement was proved. Held, also, that 
the defendants might lawfully have repledged 
to enable them to raise their advances to 
plaintiff, but that the sale and other disposi- 
tion by them without notice to plaintiff, and 
without default on his part, were wrongful, 
and entitled the plaintiff to recover the prices 
at which defendants sold the stock.— Ifara v. 
Cox et al (Queen's Bench Division). 

RECENT U. S. DECISIONS. 

Insurance Policy — Agreement to Assign — 
Measure of Damages. — The measure of 
damages for failure to assign a fire insurance 
policy to the purchaser of the property in- 
sured is the cost of procuring a similiur po- 
licy, and not the amount of injury by fire to 
the property which the plaintiff neglected to 
re-insure. Loker v. Damon, 17 Pick. 284; 
Miller v. Mariners Church, 7 GreenL 51; 
Grindley. Eastern Express Co., 67 Me. 317; 
BoadUyY. Northern Transportation Co., 115 
Mass. 30i.—Dodd v. Jones, S. J. C. Mass., 18 
Rep. 306. 

Common Carrier^Limited Ticket — Bight of 
Ejection — Manner of Exercise of Right — Excuse. 
— 1. A common carrier has a right to eject 
from its cars a person holding a ticket limit- 
ed as to time, who claims the right to ride 
on presentation of such ticket and refuses to 
pay his fare. 2. 8uch right mnst, however, 
be exercised reasonably ; the carrier has no 
right to eject an intruder in such manner as 
to endanger his safety ; and while the carrier 
is not required to put off the intruder at a 
station or stopping-place, it cannot put him 
off at a place where his life or health would 
be endangered. 3. Where the conductor of 
a railway train has ejected an intruder at an 
improper place, it is no excuse, in an action 
for damages against the corporation, that tho 
conductor told the intruder to leave at the 
next station the train came to, and that 
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nevertheless the intrader rode past the said 
station. — Texas and Pacific RaUway Co, v. 
McDonneU. Ct of App. of Tex. 18 Rep. 187. 

Carriers — Through Lines— Respecting Liabil-' 
ity of Connecting Carriers— Delivery — Block in 
Through Lines — Loss by Fire — Negligence. — 
Several connecting carriers having entered 
into certain contract arrangements for con- 
tinuous transportation on through bills of 
lading, at settled rates of compensation, pro- 
viding that each line should be responsible 
alone for its acts or omissions, do not thereby 
become liable as partners for the unde> 
takings, representations, or misconduct of the 
carrier who receives merchandise from the 
shipper. Where cotton was delivered to a 
^ carrier to be transported from Memphis, 
Tennessee, to Woonsocket, Rhode Island, 
upon through bills of lading, exempting 
liability from fire, issued by the receiving 
carrier in pursuance of such arrangement 
between the connecting carriers, and the 
cotton was delayed at Norfolk by reason of 
a block caused by accumulation of freight on 
the line intended to convey it therefrom, and 
was stored in the defendant's warehouses, 
where it was burned. Hdd, that the com- 
pany so storing the cotton was not bound to 
send the cotton forward by other lines, and 
was not liable for the loss. The fact that the 
company had effected an insurance on the 
cotton is unimportant Deming v. Norfolk dt 
W. R. Co. Circuit Court, RD., Penns. 21 
Fed. Rep. 25. 

CRIMINAL LAW. 
Aiitrefois acquit— The greater crime indudes 
the /e««6r.— Where a grist mill, and all its con- 
tents, including the books of account of the 
owners of the mill, are destroyed by one 
single fire, and the defendant is prosecuted 
criminally for setting fire to and burning the 
mill, and on such charge is acquitted, held, 
that such acquittal is a good defence to a 
subsequent prosecution for setting fire to and 
burning the books of account— iStote v. Col- 
gate, Supreme Ct, Kan.. Central L.J., May 16. 
1884. 

Evidence'^I>runkmness—Inteni,--I)TunV!&nr 
ness is admissible in evidence on the question 
of intent, where the intent is an element in 
the constitution of the offence, and without 



which the offence could not be committed ; 
and if the accused was in such a condition of 
mind from intoxication as to be incapable of 
forming such intent, he could not have com- 
mitted the crime or incurred guilt — People y. 
Blake, Supreme Ct, Calfomia, Pacific Re- 
porter, June 19, 1884. 

Homicide — Extmuaticm — Emdence, —The 
accused hearing from his sister that A- had 
whipped their brother, became greatly en- 
ragcNi, went out instantly and killed A. Held, 
the cireumstanoes of the whipping, which the 
accused did not know at the time of the kill- 
ing, are incompetent to prove provocaticHi. 
The provocation which excuses must be 
something which a man knows of and resents 
at the time he does the killing, not what 
time or accident afterwards brings to light— 
Johnson V. Common^vealth, Supreme Ct, Ken- 
tucky, Colorado Law Rep., June 19, 1884. 

CANADA GAZETTE NOTICES. 

John Macpherson Hamilton, of Sault St 
Marie, barrister-at-law, is gasetted Queen's 
Counsel, and the same gentleman is appointed 
District Judge for the Provisional Judicial 
District of Thunder Bay. 

The appointment by the Hon. George 
Irvine, Q.C., Judge of Vice-Admiralty Court 
for Lower Canada, of the Hon. Thos. McCord, 
'One of the Justices of the Sux)erior Oooit, as 
Deputy Judge of the Vioe-Admiralty Court, 
is approved by the Governor General, the 
appointment bearing date 6th Oct, 1884. 

GENERAL NOTES. 

At the last extension of the boroofh franchise in 
England an old worthy being foand entitled to a Tote 
was canvassed for it by eaeh of the oontendiDg parties. 
His answer was,—** Na, na ; I ha'e waited fifty yean for 
a TOte, an' noo that I ha'e got, I mean to keep it" 

While Radical processions are marching through the 
streets of London, with banners inscribed, ''Down 
with the Lords," the Mikado of Japan is bosy oigao- 
ising a peerage. He has created eleven princes, twenty- 
four marquises, seventy-six counts, thrae handrad and 
seventy-four viscounts, and seventy-four barons. 

The contents of the September-October number of 
the Atttertcan Loao Revieto are :— 1. Corporate maxaUon; 
2. Sunday and Sunday Laws; S. Iaw Reforms in 
Germany ; 4. Suing the State ; 6. Are Persons Bora 
within the United States Ipso Facto Citizens tliereof ; 
6. Notes ; 7. Correspondence ; 8. Book Reviews ; 9. 
Other Books Received; 10. Bi-monthly Digest of 
Gases Reported in the Law Periodicals. The e ontents 
aro, as nsoal, of a high order of exoellenoe. 
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LEGAL BUSINESS. 
Several of our oontemporaries, both in the 
United States and in England, have referred 
lately to a flailing off in the volume of legal 
basinees. So far as England is oonoemed the 
decline, if it exists at all, has not affected the 
cause lists, for the Law Journal, of Oct 25, 
says :— " The Cause lists for the forthcoming 
sittings show an increase as compared with 
those of Michaelmas, 1883, in all business ex- 
cept divorce, which shows a slight decrease. 
The Court of Appeal has 422 entries, as against 
399 last year, and 248 the year before. The 
Chancery Division has 842 entries, as against 
809 last year, and 778 the year befora The 
Middlesex Nisi Prius causes are lA^^) ^ 
against 886 last year, and 600 the year before. 
Of these, 586 are for trial without juries, as 
against 146 last year. The Divisional Court 
business shows 247 entries, as against 214 
last year. The Divorce list has 206 entries, 
as gainst 214 last year, and 170 the year 
before." And yet the Lam Time» of June 21 
laid : " The number of barristers who earn 
a decent living appears every year to dimin- 
ish, and at the present moment it may be 
safely said that the dearth of new business 
is unprecedented. On the other hand, the 
number of ' distressed members' increases.'' 



COLONIAL DEPENDENCE 
The symbols of royalty, in the eyes of our 
esteemed neighbour, the Amerioam Law J2e* 
riew, are as led rags to a bulL Every re- 
minder that the British empire holds sway 
over a portion of this continent elicits a fresh 
oatburst of mingled amazement, indignation 
and contempt We accept^ of course, the 
warmth displayed by our contemporary as a 
flattering indication of his friendly interest 
in our welfare, and we shall not even be 
guilty of the impertinence of suggesting, that 
as independence and annexation to the 
United States are not live questions here, 
are not espoused by any political party 



amongst us, the columns of a law journal are 
occupied to little purpose in recommending 
them. The curious feature of the Revieu/s 
article is that what are assumed to be Can- 
adian grievances, are about the last things 
of which Canadians are disposed to com- 
plain. " It will be a cold day in England 
*' when any of the British colonies gives to 
" England a Lord Chancellor, or even a 
" Colonel of Dragoons." A colony did give 
to England not long ago a very prominent 
minister, and Canadians are not unknown 
in the Imperial military service. But the 
£act is that Canadian ambition does not tend 
very strongly in that direction. Canadians 
are probably much prouder of having given 
a champion oaisman to the old country and 
to the world than they would be of giving a 
general to the British army. But if they 
wished to become Colonels of Dragoons we 
dont know what obstacle lies in the way. 
The Review repeats a misstatement to 
which we think we referred some time ago ; 
that the "best places in Canada" are ''fiUed by 
<• Englishmen foisted upon the Canadians by 
"Imperial influence." This is a misappre- 
hension. The Canadians appoint their own 
judges, their own bishops, their representar 
tives in Parliament Ministers only hold 
office by the will of the majority elected by 
the people. The professional classes are ex- 
clusively Canadians. Where, then^ are the 
best places that are monopolised by English- 
meif ? The office of Qovemor-General, it is 
true, is filled by Imperial appointment, but 
so long as England has men like Lord Duf- 
ferin. Lord Lome and Lord Lansdowne to 
send us, we think that will hardly be 
counted a grievance. Our contemporary 
proceeds to make what, we fear, must be re- 
garded as a rash promise. " If Canada were 
" free, she would in course of time, and by a 
" natural movement, become a member of 
" the American confederation. The Cana- 
" dian provinces would add four States to 
" the American Union ; the highest offices 
'* within the gift of the republic would be 
^ opened to Canadians ; AmerieanB would de- 
^ light to honor thoMdves by making such a 
" ttatetman as Sir John A. Macdovwld their 
" I\^sident; and the conservative influence 
" of Canada in American politics woukl be 
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" very salutary." But does intellectual su- 
premacy win the Presidency ? The history 
of the United States during the last thirty or 
forty years would hardly establish such a 
proposition, and if our neighbours do not 
honor their own best men with the highest 
place, what ground is there for assuming 
that they would accord such a distinction 
even to "one of the ablest of living states- 
men," as Sir John is courteously and we 
think deservedly termed ? 

THE TICHBORNE CLAIMANT. 

The great impostor who occupied so much 
of the attention of the courts and of the public 
ten or twelve years ago, has been released on 
a ticket-of-leave, there being three years and 
four months of his sentence not yet expired. 
What a ticket-of-leave implies, is not gen- 
erally known here, and we avail ourselves of 
the following summary of the conditions from 
the Law Journal : — 

" His license to be at large on ticket-of- 
leave is on the terms that he produce it when 
called upon, that he abstain from any viola- 
tion of the law, that he do not associate with 
notoriously bad characters, nor 'lead an 
idle and dissolute life without visible means 
of obtaining an honest livelihood.' He must, 
on his release, personally notify his residence 
at the police office of the district in which he 
is, and any change of residence which he may 
make within the district from time to time. 
If he goes from one police district to another, 
he must personally notify his residence to the 
police of the district which he is leaving and 
the district to which he goes, and he must, 
once in every month, report himself at a 
police office. If he fail to make the necessary 
notification within forty-eight hours, or fail 
to report himself regularly, he is liable on 
conviction to forfeit his license, or to be im- 
prisoned for one year with hard labor. If he 
preak any of the somewhat vague conditions 
of hia license, he is liable to be sent to prison 
with hard labor for three months, and if he 
be convicted of any indictable ofience, his 
license is forfeited. Finally, a whip-hand is 
kept over the convict, by the license being in 
force only ' unless it shall please her Majesty 
sooner to revoke it,* so that the convict may 
be sent back to serve his term whenever the 
Home Secretary in his discretion may think 
proper." 



mSW PUBIJGATION& 

Naturalization asd Nationaltty in Canada ; 
Expatriation and Repatriation of British 
Subjects ; Aliens, their disabilities and 
their privileges in Canada. The Natur- 
alization Act, Canada, 1881 ; with notes, 
forms, and table of fees to be taken by 
commissioners, justices of the peace, no- 
taries public, stipendiary and police ma- 
gistrates, derks of courts, registrars and 
other officials; with appendix oontain- 
ing treaty, etc ; also naturalization laws 
of the United States, with forms; etc fiy 
Alfr^ Howell, of Osgoode Hall^Barrister- 
at-law. Author of ''Surrogate Courts 
Practice." Carswell & Ca, Publiahera, 
Toronto and Edinburgh. 
Within the compass of a slim octavo of 
132 pages, Mr. Howell has brought together a 
considerable amount of information, to assist 
those who may be called upon to advise 
persons contemplating naturalization or desi- 
rous of obtaining the benefit of other provi- 
sions of the Naturalization Act The census 
of 1881 showed the population of foreign na- 
tionalities resident in the Dominion to be 124,- 
369, and the accessions since that date to the 
vast territory recently opened in the North- 
west are very large, so that the subject is of 
growing importance to the profession. In the 
earlier portion of his work the author treats 
of the old rule of perpetual allegiance in the 
United Kingdom, Canada and the United 
States. The authorities and cases are col- 
lated with care, and the essay will be found 
generally interesting. The book is issued at a 
low price ( cloth, $1.50, half calf $2 ), and 
will doubtless have a large circulation. 



Rbport of thb Commissionbbs on thb Oonsou- 
dation of thb Statutbs of Canada. — 
Printed by order of Parliament, 1884. 
The present Beport comprises a draft of 62 
chapters, forming a large proportion of the 
work to be done under the Commission. To 
each chapter a table is appended, showing 
what Acts are proposed to be consolidated, 
the portion consolidated, the portion which it 
is proposed to repeal, the portion to be consoli- 
dated elsewhere, &c. When changes of any 
extent have been found necessary, a note in 
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smaller tjrpe has been inaerted, indicating tbe 
nature of the change. The Commissioners 
state, with reference to the consolidation of 
the Criminal law, that their attention was 
directed to the draft Criminal Code prepared 
in England in 1878, by the Royal Commis- 
sion appointed to consider the law relating 
to indictable offences. In considering the 
English draft Code and comparing it with 
the provisions of the present criminal law of 
Canada, it was thought advisable to prepare, 
for the oonaideration of Parliament, a bill to 
constitute a Code of indictable offences for 
Canada, in the preparation of which, advan- 
tage could be taken of the labors of the 
English Commission. This draft Code is 
printed with the present Keport 

The result of the labors of the Commission 
has for some time been impatiently expected 
by the profession, and it may be hoped that 
the present instalment will soon be followed 
by the remainder of the draft of consolidation. 

Db Conjsctusis Ultimaexjm Voluntatum, by 
W. P. Emerton. James Thornton, Pub- 
lisher, Oxford. 
This was a Theme composed as an exercise 
for the degree of D.CL. It is written in the 
Latin of the Pandects, but the author has 
kindly added a concise translation in the 
margin, together with copious notes at the 
foot of tbe page. Some great English names 
appear in a disguise which forcibly reminds 
ns of the American version of certain French 
Canadian names. Thus (p. 18) Mansfield is 
referred to as DeA^rohominis, and Blackstone 
as Uulielmus de JSfigro Lapide. The treatise 
has doubtless proved a useful exercise to the 
^Titer, and by its vivacity may contribute to 
the diversion as well as profit of the reader. 



NOTES OF CASE& 

COUR STJPtRIEURR 

MomtbAal, 30 mai 1884. 
Coram Lorangbb, J. 

La. Bakqub Jaoqubs-Cabtibb v. Pimbon- 

nbault ht al.* 
Conseil de famille — Tvteur — Ratification. 

La oour a jug^, 1. Que la composition d'un 
oonaeil de famille en partie par des amis, lors- 

* To appear is the Montreal Law ReportSf 1 S. C. 



qu'il y a suflSsamment de parents, et la nomi- 
nation d'un tuteur stranger, ne sont pas des 
causes de nullity absolue, mais seulement 
relative, et ne peuvent 6tre invoqu^ utile- 
ment que lorsque la chose a ^t^ faite fi-audu- 
leusement et au pr^udice des droits des 
mineurs. 

2. Que des mineurs devenus majeurs ne 
peuvent se plaindre de I'administration de 
leur tuteur lorsque depuis leur majority ils 
ont accepts son compte, lui ont donn6 une 
d^harge, et ont fait actes d'h^ritiers. 

Lacoste, Olohensky, BitaiUon ds Bro88eau 
pour la demanderesse, 

Judah & Branchaud pour les d^enderesses. 

COUR SUP^RIEURE, 

MoNTB&AL, Oct 27, 1884. 
Coram JbttA, J. 

La Banqub d'Hochblaga v. Masson, et Faib 
es quaL, intervenant * 

Dilai — Motion — Reprise d^instance^Procldures 
par ten liqwdaiew d'une compagnie imol- 
iw6fe— 45 Vtct, (1882) ch, 23, tecL 33. 

Jugi, lo. Qu'un avis de motion signifi^ le 
11 du mois pour le 12 est insufi^ant ; mais 
si la motion est continu6e & un jour ult^rieur, 
le but de la loi, qui est de donner un d^lai 
raisonnable, est atteint, et la motion devient 
r^guli^re. 

2o. Qu'une reprise d'instanoe pent se faire 
par motion aussi bien que par requite- 

3a Que nonobstant la prohibition contenue 
dans la section 33, du ch. 23 de la 45 Vict 
(1882 fi^^ral), le liquidateur d'une compagnie 
insolvable pent fietire des proc^ures valides 
en son nom personnel aussi bien que comme 
" liquidateur de la compagnie." 

BHque, McOoun dc Emard pour la deman- 
deresse. 

Duhamd dc RdinviUe pour le d^endeur. 

Macmaster^ Hutchinson & Weir pour le re- 
qu6rant 

COUR SUP^RIEURK 
[En ohambreO 

MoMTR^Ai., 18 Oct 1884. 

Coram Mathibu, J. 
DtcABY V. VHon. J. A. Moussbau, et Louis B. 
D^AousT, intervenant* 

* To appear in the Montreal Law Reports, 1 S. C 
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AeU 4es ilecHons eontetUes de QiUbee, 1875| et 
968 amendement^^IrUervenHon — JwMie- 
Hon, 

Jugif Que lorsque rinstraction d'ane peti- 
tion d'^ection est terming et que. rinscrip- 
tion pour atidition devant la Cour Sup^eure, 
si^geant en B^vision, a ^t^ faite et prodoite, 
nne intervention de la part d'un dlecteur, 
demandant & ^re rega partie dans la cause 
A la place du p^titionnaire, ne pourra 6tre 
regue par la Cour 8up6rieure pr^id^ par un 
seul juge, ou par un juge de cette cour, tu 
que la cause ne se trouve plus alors devant 
cette cour, mais se trouve devant la Cour 
Sup6rieure si^geant en Revision. 

J*. A. De9oarne8 pour le demandeur. 

LacofUf Oloben$ky, BisaUlon & Btoneau 
pour le d^endeur. 

Herder, BeauBoUU A MarHneau pour le re- 
qu^rant 

COUR SUPfiRTEURE. 
[En duunbie.] 

MomtbAai^ 2 avril 1884. 
Coram MATmsu, J. 
Massiooitb v. Bbrgeb et aL * 
Assignation en matihre cPUection mrmicipale 
contesUe dans la ciU de MontrhiL 
J'ugit Que d'aprds la charte de la cit^ da 
Montreal (37 Vict ch. 51, sect 25), il n'est 
pas n^cessaire, dans le cas de contestation 
d'une Section municipale, que le bref d'assi- 
gnation soit sign^ par le juge, ou que le d6- 
fendeur soit assign^ & comparaitre devant le 
juge. 
A. N. 8t, Jean pour le requ6rant 
Mercier, BeausokU d: Martineau pour le dd- 
fendeur. 



COUR SUPlfcRIEURK 

MoNTR^feAL, 25 Octobre 1884. 
Coram Loranger, J. 
Massioottb v. Bergbb et aL* 
Electwn municipale pour laciii de Montriai— 
Nominationr-Quo warranto. 
Jugij Que dans les elections municipales 
pour la cite de Montreal, la loi ne determi- 
nant aucun deiai pour la mise en nomina- 
tion des echevins k partir du moment oil 
* To appear in the Montreal Law Reports, 1 S. G. 



Tassembiee est onvert, le temps d'sgir est 

laisse A la prudence du president et A la 

diligence des candidats. 
A, N. St, Jean pour le requerant 
Merder, BeausoUil & Ma/rUneau poor le d^ 

fendeur. 



SUPERIOR COURT. 

MoNTBBAi^ Sept 9, 1881. 
Before Lobangbh, J. 
Ex parte Boran es quaL, Petitioner for man- 
damus, and McNally et aL, Defendants.* 

Minor — Building Society, 
Heldf that a minor may hold shares in the 
capital stock of a Building Society incorpora- 
ted under the provisions of chapter 09 of the 
Consolidated Statutes of Lower Canada, and 
that such shares are liable to confiscation for 
violation of the by-laws regulating the pay- 
ment of calls. 

2. That the confiscation of shares, under 
the conditions authorized by the by-laws of 
the Society, is an act of administration with- 
in the powers of the board of direction, and 
it is not necessary that it be authorised by 
the Society itsell 

The demurrer to the requHe KbdlSe of the 
petitioner asking that the minor be re- 
instated by the liquidators as a shareholder 
was maintained. 
Judah dc Branehaud for the petitioner. 
Doherty & Doherty for the defendant 

SUPERIOR COURT. 

QuBBBC, July 12, 1884. 
Coram Caron, J. 
In re John C Eno, Petitioner for Habeas 

Corpus, 
Extradition Act of 1877 — Forgery — False 
Entries — Foreign Indictment as proof. 
The petitioner had been arrested in Que- 
bec on the 10th June, 1884, on a warrant of 
arrest under the Extradition Act of 1877, fer 
an alleged foi^ry, and applied to be liberated 
on the ground that he was not guilty of any 
ofience for which his extradition might be 
demanded. 

The proof established that the accused had 
signed as President of the Seoond National 
Bank of New York eight cheques for amonnte 

* To appear in the Montreal Law Reports, 1 & 0. 
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YaiyiDg from $95,000 to 9200,000, and bearing 
various dates from 25th September, 1883, to 
13th May, 1884. None of these cheques were 
given for the legitimate business of the bank, 
but were for the benefit of the accused, who 
made false entries in the books of the bank 
and issued ''slips" and ''tickets" for the 
bank's employees in order to conceal his 
defalcations. Moreover, the bank was to the 
knowledge of Eno in an insolvent condition 
when these cheques were given, and in the 
evening of the 13th of May, 1884, Eno's 
resignation as president was handed to the 
directors, the last of the cheques in question 
having been drawn by him on that day and 
paid before three o'clock by the bank. 

In addition to this evidence the prosecu- 
tion produced true copies of five indictments 
of the grand jury of the city and district of 
New York, returning true bills for forgeries 
in the first, second fdd third degrees under 
the laws of New York. 

It was pretended by the prosecution that 
these indictments were admissible as evi- 
dence as " statements on oath " under the 
Extradition Act of 1877, sec. 9, and the 
opinions of Wilson, C. J., in Begina v. Br(ywn 
(31 U. C. C. P. 500), of Dorion, C. J., in re 
Worms (22 L. a J. 109), and of Cross, J., in 
Ex parte Phdan (6 L. N. 262), were cited in 
support of this pretension. On the other 
band the defence dted the opinions of Gait 
and Osier, JJ., in Regina v. Brown (sup, cU,) 
and of Ramsay, J., In re Bosenbawn (18 L. 
C. J. 200). 

Gabon, J., held that these indictments 
could not be accepted as prima facie evidence 
of the commission of an extraditable ofienoe ; 
and that the acts proved in the present case 
did not constitute a forgery. 

Habeas Corpus maintained. 

Davidson, Q,C., and Fitzpatrick, for the 
prosecution. 

Hon. Qeo. Irvine, Q.C., Dunbar, Q.C., and 
Jules Tessier, for the petitioner. 

OOUR DE CIRCUIT. 

MontbAal, 3 Mai 1884. 
Coram Jmrt, J. 

MONABQUB V. ClaBKB. 

Ade des hcatewrs et locataires — Jurisdiction — 
BaH—JUsUiationr^MeubUs. 



Juoi. — Qu^une action pour fairs annuler un 
bail de meubUs ne pexU pas itre intents en 
vertu de Vartide 887 du Code de Procidure 
Civile (acte des locateurs et locataires), qui 
ne doit i^appliquer gu*aux immeubles. 

Le demandeur avait lou^ pour $320 de 
meubles au d^ndeur ; cette somme 6tait 
payable mensuellement n demandait par 
son action, le paiement du loyer des mois 
^hus et la rescision du bail, vd que le dtfen- 
deur avait laiss^ s'^couler plusieurs mois sans 
payer. C^tait une action intents sous Tau- 
torit^ de Tacte des locateurs et locataires. 

Le d^fendeur, sans entrer dans le m^rite 
de la cause, plaida par exception d^linatoire, 
all^guant que le tribunal, constitu6 pour si^ 
ger en vertu de Tacte des locateurs et loca- 
taires, n'avait pas jurisdiction en mati^ de 
bail de meubles, mais seulement dans les 
causes conoemant les bauz d'immeubles. A 
Tappui de cette pretention 11 cita deux cas 
semblables dans lesquels on avait proo6d6 
par vole de saisie-revendication. Ces deux 
causes sent rapports au 5 K C. J. p^ 333, 
et au 4 Q. Ia R. 323; de plus, il dta une 
autre cause oil la m^me question avait ^t^ 
d^id^e en 1871 ; cette demiSre est rapports 
au 15 L. G J. p. 247. 

Son Honneur le juge Jbit6 maintint les 
j^tentions du d^endeur et renvoya Taction 
du demandeur avec d^pens, sauf k ce dernier 
k se pourvoir devant un autre tribunal. 

A. Lehlanc pour le demandeur. 

Calixte Lebevf pour le d^fendeur. 

(j. J. &) 

OOUR DE CIRCUIT. 

MontbAal, 9 Juin 1884. 
Coram Papinhau, J. 
Maubicb v. Dbbbosihbs et Lbbsabd, Tiers- 
saisL* 
Dommages pour libeUe — Saisi&arriU 
Jugi : Qu'une somme accordie comme rfyaraiion 
civile d^une injure personnelle, est, de sa 
nature, insaisissahle. 
Le demandeur, cr^ander du d^endeur, en 
vertu d'un jugement, fit signifier une saisie- 
arrdt entre les mains du tiers-saisL Celui-ci 
d6clara que par jugement du 30 mai 1884, la 
cour sup^eure du district de Montr^l, le 
oondanma & payer au d6fendeur en cette 

* Briefly noticed on p. 26i. 
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cause, A titre de dommages-int^r^tB, la som- 
me de $50, mais que le m^ine jour, il avail 
re^u signification d'un actede transport du 
montant de ce jagement 

Le d^fendeur contesta au m^rite cette 
saisie-arr^t snr le principe que la cr^ance 
saisie, r^ultant d'un jngement pour libelle, 
6tait, de sa nature, insaisissable et nepouvait 
6tre trait6e oomme une cr^anoe ordinaire. 

S'il en ^tait autrement,ajoutale d^endeur, 
11 ne serait jamais possible d'obtenir une 
veritable reparation et de punir les calom- 
niateurs. Pourqu'il y ait reparation dans 
le veritable sens du mot, il faut que le oou- 
pable ne soit pas libre de payer k un autre 
qu'jl la partie l^s^e. Sans oela, la reparation 
serait illusoire et le but de la loi ne serait pas 
atteint 

De son c6te, le demandeur soutenait que 
la creance en question etait saisissable et 
devait etre traitee oomme une cr^anoe ordi- 
naire, n ajouta qu'il en serait peut-etre 
autrement si la reparation avait ete accordee 
pour blessures oorporelles, car en ce cas eUe 
aurait pu etre consideree oomme tenant lieu 
d'aliments et n'etre pas salsissable, mais il 
ne pouvait en etre ainsi dans le cas actuel, 
puisqu'il s*agis8ait d'une somme accordee 
pour dommages resultant d'un libelle. 

Par Curiam. Le defendeur oonteste la sai- 
sie-arret prise en cette cause, pretendant que la 
creanoe saisie lui est due en vertu d'un juge- 
ment prononoe le 30 mai 1884, par Thonora- 
ble juge L. O. Loranger, centre le tiers-saisi, 
en reparation d'un libelle publie par le tiers- 
saisi, et que cette creance est insaisissable en 
loL 

Les autorites sent partagees sur cette ques- 
tion; les auteurs frangais posterieurs au code 
Napoleon, considerent assez generalement les 
som mes accordees en reparation civile d'in 
jures, verbales ou ecrites, comme saisissables 
et sujettes k compensation. 

Dans notre pays, il y a des jugements de- 
clarant ces Bommes sujettes & la compensa- 
tion et & la saisie. D'autres, et je crois que 
c^est le plus grand nombre, out declare 
qu'elles ne sont ni saisissables ni sujettes k 
compensation. 

On trouve la mdme variete de decisions 
dans Tancienne jurisprudence franyaise. 



Une des raisons determinantea, k men 
avis, est que dans notre legislation et dans 
notre jurisprudence, les actions en reparation 
civile, ont conserve le caractdre repressif et 
penal qu'on leur a sou vent reoonnu dans Fan- 
cienne jurisprudence frangaisa £n effet, il 
arrive assez generalement que les deman- 
deurs en reparation d'injures ne font pas 
preuve de dommages actudlemaU Sprowis et 
appricUs en argent. Gependant, lorsque Tin- 
jure a ete oertainement de nature k causer 
du tort k la reputation ou k rhonneur d'un 
demandeur, noe tribunauz ont invariabl&- 
ment condamne le defendeur k payer des 
sommes d'argent qu'on est oonvenue d'appe- 
ler dommages exemplaire$. 

Bien plus, notre code civil, art 2272, Na 4, 
permet la contrainte par corps contre *" toute 
** personne sous le coup d'un jugement de 
" cour accordant des dommages-interets pour 
" injures personneUes, dans le* cas oH la con- 
" trainte pent etre accordee." 

Par injures personneUes, on n'entend pas 
seulement les injures eorporeUes qui dimi- 
nuent ou enldvent compietement k une per- 
sonne les moyens qu'elle a d'acquerir da 
bien. Les injures verbales ou ecrites, s'atUr 
quanta Thonneur et & la reputation d'un 
homme, lui sont tout aussi personnelles que 
celles faites k son corps ; elles lui sont gene- 
ralement plus penibles que celles-ci et le 
privent bien souvent des moyens de gagner 
savie. 

Une creanoe adjugee, dans de pareilles cir- 
oonstanoes, par un tribunal, n'a pas le caiac- 
tere ordinaire ; elle participe de la nature 
d'une creanoe alimentaire souvent et penale, 
touiours : elle ne doit done pas etre salsis- 
sable. 

Le jugement obtenu par le defendeur con- 
tre le tiers-saisi, et dont il vient d'etre ques- 
tion, est oertainement d'un caract^re repressif 
et penal ; il n'y est fait aucune mention de 
domma^ actueUement eprouves. La saisie- 
arret est par consequent annuiee, avec depens 
contre le demandeur. 

Saisie-arret annuiee.* 

Thio. Bertrand, pour le demandeur. 

Edmond LareaUy pour le defendeur. 

(J.G.D.) 

* Danii le sens da pr^nt jugement •' Chef ▼. L^omrd 
& Dreary et al. tien-saisu. Smith, J., 6 LCJ. 906 : 
Guyot, R^p. vol. 15, Vo. R^paralion CiTtle, pp. 211 et 
212. col. 2 : Boaijon, toI. 2, p. 562. No. 41 : anem 
Deniiart, Vo. Dommages, Nob. 17 et IB, et Ya K6»m- 
tion OiTile. de NoTS k No. 16 ; Piceaa, FneHm 
CivUei vol. 1, p. 123, dender aL et p. 650, No. 2. &.o.]>.} 
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COURT OF APPEAL (ENGLAND). 
June 12, 13, 1884. 
Before Bsbtt, M.R., Bowhn, L.J., Fry, L J. 
Thb Boasd op Works for thb Wandsworth 
District y. Thb Unttbd Telbfhokb Com- 

PANT (LnCITHD). 

Metropolis Local Management Act, 1855 (18 & 
19 VicL cl20),8.96--l^eavesUdinLocdl 
Authority^Property of in Street—Right of 
to Prevent Wires being Carried over Houses 
and across Street. 

Appeal from the judgment of Stbphbn, J., 
at the trial withont a jury. 

The question raised in the action was, 
whether the plaintiffs, in whom a street was 
Tested under the Metropolis Management 
Act, 1855, (18 & 19 Vict c. 120), s. 96, were 
entitled to an ii^unction to prevent the 
defendants from carrying wires diagonally 
acr(»s the street at the level of the chimneys, 
the owners of the houses not objecting, and 
there being neither nuisance nor appreciable 
danger. 

&rBFHBN, J., gave judgment for the plain- 
tiffs. 

The defendants appealed. 

Their Lordships allowed the appeal, hold- 
ing that the principle laid down in Coverdale 
V. Charlton (48 Law J. Rep. Q. B. 128) applied ; 
that only such a property in the street, both 
with regard to depth below and height 
above, was vested in the plaintiff as was 
necessary for the ordinary user of the street 
as a street; and that no interference with 
that property had been established in this 
case, inasmuch as no nuisance had been 
created, nor was there any appreciable 
danger. 

A JUDICIAL REMINISCENCE, 
In 18 — (the year is now forgotten) a 
shocking crime was committed in the county 
of Jefferson, near the Bullitt county line, 
being the murder of an entire family, named 
Joyoe^ and the burning of their dwelling. 
The £unily was an humble one, but highly 
esteemed. Of course the community was 
profoundly excited. A negro man living in 
the neighbourhood was suspected of the 
crime, and arrested. A confession of guilt 
was extracted from him. Admitting his own 



guilty he implicated three other negroes as 
participators in the deed, and all four were 
jointly indicted. 

On the motion of the Attorney for the 
State, who represented that the party confess- 
ing was a necessary witness for the Com- 
monwealth, a nolle prosequi was ordered as to 
him, in order to use his testimony. On the 
trial, he was introduced and sworn as a wit* 
ness. I deemed it my duty to charge him 
that he was no longer in any danger of pro- 
secution for the crime preferred against him 
and others; urged him to tell the whole 
truth uninfluenced by any confession he 
may have made, to retract all that was &lse, 
and took much trouble to assure him that he 
would be protected by the court He was 
the main witness for the prosecution. He 
adhered to the statement he had previously 
made, and directly implicated the three 
other negroes. He further developed the 
fact that his confession was extorted from 
him by threats and the severest infliction of 
bodily pain. 

The defence of the three who were tried 
consisted mainly of satisfactory, if not con- 
clusive, evidence of an alibi. The jury em- 
pannelled was composed of highly respect- 
able citizens, of more than ordinary intelli- 
gence. In the progress of the trial I felt 
called upon to charge the jury that the testi- 
mony of an accomplice, unless sustained by 
corroborating testimony, was at best entitled 
to but little weight, and, having been extorted 
in the manner detailed, was entitled to no 
weight whatever. This instruction was 
given ex mero motu, and in the most emphatic 
manner of which I was capable. It was quite 
apparent that the populace was deeply ex- 
cited, and that the spirit of the mob was 
ready to burst forth. The court-room was 
densely packed with an infuriated peopleb 

The case was argued at length with a spirit, 
on behalf of the Commonwealth, not calcu- 
lated to allay the feverish and lawless temper 
of the crowd, and, on the part of the defenoei 
which showed but too dearly a slavish fear 
of an outraged public sentiment Seeing 
distinctly the portending storm, I quietly 
instructed the sheriff and his deputies, and 
also the jailer, to remove the prisoners, one 
at a time, aa quietly as possibld to the jaiL 
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My direction was obeyed, and in such a 
manner as that its execution was anobserved. 
This order was given and executed before the 
argument of the case was concluded. The 
jury, soon after the case was submitted, as 
was expected, returned a verdict of "not 
guilty." 

The fury of the mob was now fully de- 
veloped. Their victims were not to be found 
in the Court>room, but were locked up in jaiL 
A tumultuous rush was made to that build- 
ing with a savafpe yell for blood. The jailer 
was forced by violence to surrender the keys. 
This occurred late in the evening and not 
long[ before dark. After nightfall^ the wretched 
victmis were taken from the jaiL The man, 
who was really guilty, having confessed his 
crime and committed peijurv against the 
others, managed to cut his throat and the 
others were hung from the trees in the Court- 
house yard, where they remained suspended 
until the next morning. 

When I returned to my office the next 
morning, the mob had not yet dispersed, but 
thronged the streets and Court-house yu^. 
During the previous night, they had been 
guilty of the vilest excesses. The jury had 
Been driven from their homes. My dwelling 
was visited with the avowed purpose of driv- 
ing me, also, from home. To avoid these 
consequences, I was kindly urged to leave the 
city. This advice I refused to take. On the 
contrary, I felt it to be my duty to remain at 
home and bid defiance to the mob. The 
members of the bar advised that it was not 
prudent to hold Court in the face of the mob. 
This advice did not accord with my own 
views, and was respectfully declined. At the 
appointed hour, i repaired to the Courtr 
house, walking through a dense crowd of 
infuriated men, and took my seat on the 
Bench. I directed the sheriff to open Court, 
and then the clerk to read the orders. During 
this time, there was breathless silence in the 
Court-room. I be^an the call of the docket for 
the day. The crisis was passed. The crowd 
soon dispersed. In a short time it was gona 

I have thus given a simple narrative of one 
of the most trying incidents of my public 
Ufe. 

William F. Bullock. 



THE LAW OF MUSHROOMS. 

Those happy persons, in front of whose 
windows a grassy meadow smiles on these 
dewy mornings, and who find the pursuit of 
mushrooms for breakfast a delightral excuse 
for early rising, if only they are earlier than 
the poachers, will be much interested in a 
decision of the magisterial bench at Rugby. 
The accused had taken mushrooms from a 
field, in which salt had been sown far the 



pjrpoBB of enoouraffing their growth, and he 
admitted his menu guilt by oonftssing ths 
fact The Question, however, arose whether 
he was legally guilty. The common law did 
not allow a man to be convicted of larceny 
for taking things savouring of the realty, 
and things of which it may be saidL if of any- 
thing^ that ' the earth hath bubbles' wers 
especially within that description. The 
Criminal Law Consolidation Act, however, 
makes it a summary offence to ' destroy or 
damage with intent to steal any plant grow- 
ing in any garden, orchard, plaasuie-ground, 
nursery-ground, hot*house» greenhouse or 
conservatory,' and also to 'destroy or dam- 
age with intent to steal any cultivated root 
or plant used for the food of man or beast, 
and growing in any land.' The case clearly 
did not come within the first ofifonoe, becanse 
the mushrooms were growing in a field and 
not in a garden; but the question was 
whether mushrooms growing in the fidd 
and cultivated to the extent of salt being 
thrown down for their benefit are ' coltivatea 
d[ants ' within the meaning of the section. 
The magistrates decided that they were not, 
and it would be hard to say thkt they are 
wrong. Mushrooms are clearly not'cnlti- 
vatedjplants ' as a class, and merely throw- 
ing a little salt or a little manure on a field 
will not alter their character in the eye (^ 
the criminal law. If this were so^ it might 
be criminal to pick blackberries because the 
owner took care of the bramble-boshes in 
clipping the hedge. Themodeofca]tivatin£ 
mushrooms from spat is wdl known, and 
makes them appuent to the eye as cnlti- 
vated plants^ and in this form alone would 
mushrooms m the fields seem to come within 
the statute. The case^ which is reserved for 
the opinion of the lugh Court, may, how- 
ever, throw some light on the nature and 
properties of a somewhat mysterious grow^ 
— Jjaw Journal (LondonJ) 

CANADA GAZETTE NOTICES. 

The votes of the electors of Compton 
County on the Canada Temperance Act are 
to be taken on the 26th of November next 

The regulations for the examination of 
candidates for the Civil Service of India, to 
be held in 1885, have been filed in the de- 
partment of the Secretary of State of Cuiada, 
and also in the departments of the secre- 
taries of the difi^rent provinces. 

The Canadian Pacific Railway Company 
is about to ask for a Superannuation Act for 
the benefit of their employees. 

The Quebec Bank, the Maritime Bank, 
(St John, N. K), La Banque Jacques Cartier 
and the Central Bank at Canada annoonoe 
semi-aimual dividends of three per cent, and 
the Bank of Ottawa three and a halt per 
cent 
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LORD COLERIDGE ON SENTENCES. 

The absurd punishments sometimes allot- 
ted by magistrates have attracted the notice 
and rebuke of the Lord Chief Justice of Eng- 
land. In charging the grand jury at Bedford 
Afisizes on October 28, his lordship said he 
thought it his duty to call attention to 
the unreasonably severe punishment which 
was too commonly allotted to small offences 
against property. He had been often 
struck, sometimes shocked, at the im- 
mense length of time spent in prison, and 
at considerable expense to the county, by 
persons whose whole crime had been a petty 
larceny. The man who stole thirty mutton- 
chops had surely not caused the harm 
against society or the mischief of one who 
had made a murderous assault or secretly 
attempted to administer poison. On one oc- 
casion he had before him two little boys who 
pleaded guilty to some miserable petty 
larceny a^r a previous conviction. Seeing 
their tender years he inquired the nature of 
their previous offence, and it appeared they 
had stolen apples, for which the magistrates 
had sent them to gaol for three months with 
hard labour. It was just possible that these 
magistrates were schoolboys themselves 
once, and he thought it monstrous to make 
these boys felons for life for having done 
what some of the best men in the world had 
done, and for which they certainly deserved 
to have their ears boxed, but not lo be sent 
to prison with hard labour. 



THE LATE MR. FAWCETT. 

The English bar probably lost an able ad- 
vocate, and the bench, perhaps, a brilliant 
Lord Chancellor, by the accident which 
deprived Mr. Fawcett of sight His career 
certainly affords an instructive example of a 
bold and resolute spirit, arrested in one 
path, carving out another with signal suc- 
cess. Mr. Fawcett was bom in 1833, and as 
a student made good use of his eyes, for he 



was seventh wrangler at Cambridge. He 
entered upon the study of the law at Lin- 
coln's Inn, but in 1858, before he was called 
to the bar, lost the sight of both eyes by an 
accident which occurred while he was out 
shooting. The benchers of his Inn offered, it 
is said, to facilitate his entrance to the pro- 
fession, but Mr. Fawcett, who had already 
developed strong literary tendencies, proba- 
bly realized that he would be too seriously 
handicapped by his misfortune in a forensic 
career, and he preferred a professorship at 
his University. Later, although a poor and 
comparatively obscure man, he obtained^ 
after several defeats, a seat in Parliament, 
and finally became Postmaster-General, in 
which capacity he introduced several valu- 
able improvements in the service. The 
physical night which fell upon him did not 
render his understanding less luminous. Mr. 
Fawcett, though totally blind, never relin- 
quished active out-of-door sports, being an 
untiring pedestrian, an enthusiastic angler, 
skater and rider, even following the hounds 
on the hunting field. 

PRISON DISCIPLINE. 

It is a little surprising to find the good 
people of Winnipeg so innocent as to put 
faith unreservedly in what their newspapers 
say. A hoax perpetrated by a juvenile 
scribe, and published by a daily journal, de- 
picting a prison punishment with all the 
horrors a youthful imagination could sug- 
gest, was sufficient to excite a popular 
tumult, and to elicit threats of lynching the 
attorney-general, who was represented as 
actively promoting and assisting at the in- 
fliction of the torture. The kernel of fact in 
tliis sensational narrative was that a prisoner 
had received twelve lashes on the bare back 
for an attempt to escape. The pum'shment 
in itself was of no extraordinary severity, 
not a drop of blood was drawn, and the 
prisoner did not suffer from the effects of 
the whipping for more than a few hours ; 
but nevertheless the serious question arises, 
how far the infliction of a degrading punish- 
ment is justified under the circumstances. 
It is in use in some Canadian peniten- 
tiaries, and it is sought to be justified, we 
believe, by the argument that unless such a 



366 



THE liEGAL NBWa 



ponishment were sanctioned, attempts to 
escape would be very frequent, the number 
of prison guards would have to be doubled, 
and the prisoners kept under much closer 
restraint These considerations may have 
some force, but, on the other hand, an 
ignominious punishment ought not to be in- 
flicted without grave cause. In all the well- 
known history of Latude's escapes from the 
Bastile and other French prisons he was 
never punished in this way. A distinction 
might well be drawn between an ordinary 
evasion and the case where the prisoner 
commits a murderous assault in his attempt 
to escape. In the former case some other 
kind of punishment might and should be 
substituted for the degrading infliction of 
the lash. We are not sufficiently informed 
as to the facts of the Winnipeg afbir to 
judge whether it was a proper punishment 
or not It had the approval and countenance 
of the attorney-general of the Province, but 
there is no mention in the accounts which 
we have seen, that the prisoner did more 
than take advantage of the negligence of his 
jailer, and we doubt very much whether 
prison rules should be permitted which 
make this an offence punishable by the lash. 
So much for the expediency of the punish- 
ment, but as we go to press the Manitoba Law 
Journal for November comes to hand, in 
which the legality of the flogging is ques- 
tioned. Notice of this point must be reserved 
until our next issua 



MASTER AND MARINER 
It must be accepted as evidence of the 
more tender regard of the law for the servant 
in the present age that an offence which for- 
merly would hardly have excited a murmur, 
is now severely punished. The master of a 
vessel which came into the port of Montreal 
was proceeded against for cruelty to seamen, 
tbe charge being that he had tied some of 
his men up by the thumbs, their toes alone 
touching the ground. It appeared that the 
seamen had refused to execute orders, and 
had been tied up until they consented to 
obey. They had previously been placed on 
short allowance, the ship's provisions having 
run short The men stated that they were 
weakened by this deprivation of food, and 



unable to work. For the captain it may be 
said that he had put himself on the same 
allowance as his men, and that nc injury 
seems to have resulted to the men from tbe 
punishment, which, moreover, it was in their 
own power to have terminated at any mo> 
ment by consenting to return to daty. These 
considerations were deemed insufficient to 
j ustify the conduct of the captain. He was con- 
demned, and the men released from their en- 
gagements. It is apparent that if a captain, 
from desire to economize, or other motive, 
half-starves his men, it is no answer that 
he has treated himself in the same way, and 
it was proved that he had opportunities to 
put into port for provisions. Then, again, it 
is quite conceivable that under certain con- 
ditions grave and permanent injury might 
result from the method of punishment 
adopted, though the injury might not be ap- 
parent at the time. These unusual forms of 
punishment should not be countenanced, es- 
pecially where the subject has no appeal nor 
means of obtaining relief, as on board ship. 
The case resembles that of a charitable insti- 
tution in Montreal, which lately attracted 
much notice. The children in this Institn- 
tion were treated to mustard plasters on va- 
rious parts of their bodies. The old-fashioned 
metliods of punishment may have their 
phase of brutahty, but they can hardly be 
replaced by such devices. 



A GOWN DISPUTK 
It is an extraordinary fact that a majority 
of the students of the law faculty of Laval 
University in Montreal should make the re- 
quest to wear gowns whUe attending lectures 
a casuB belli with their Alma Mater, and even 
submit to expulsion rather than comply with 
the obnoxious regulation. The gown will be 
the honorable distinction of these young 
gentlemen hereafter, while engaged in tbe 
exercise of their chosen avocation. Yoath 
is generally impatient of delay in assuming 
the distinctions of manhood, rather than 
disposed to say of them '' Sufficient unto the 
day is the evil thereof." The judges of the 
Court of Appeal at Albany recently agreed to 
wear gowns, from a conviction that such a 
costume was appropriate to high judicial 
officers as well as conducive to decoruni in 
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^16 ooart room. We suppose that the same 
may be said of the deeoram of the lecture 
room. Robed students will more easily re- 
member that they are preparing for the se- 
rions battle of life. But whether gowns are 
Boitable or unsuitable, convenient or incon- 
venient, the only consideration for the stu- 
dents was that the rule of the Uniyersity 
made the costume imperative, and that it 
was their duty to submit until the rule was 
repealed. Besistance was puerile, and tends 
to exdte suspicion that the gown question 
was a mere pretence, and that they had 
other grounds for severing their connection 
with the University. If so, it would be more 
manly to state their real grievance. Perhaps 
before this paragraph appears the students 
may have reconsidered their hasty determi- 
nation. Let us hope so, for other universities 
can hardly afford, by fkvoiing the seoesdon- 
istB, to encourage rebellion against lawful 
authority. 

irOTES OS* CASES. 

OOTJBT OP QUEEire BENCH. 

MoMTBBAL, May 21, 1884. 

Coram Dobiok, GJ., Monk, Ramsay, Cross & 
Baby, JJ. 

Thb &r. LAwBBNca A CmcAoo Fobwabdino 
Company (deft, below). Appellant^ and 
Thb MoiaoNB Bank (pl£ below). Res- 
pondent* 

BtU of Ladinff—AsngnmenL 

Reynolds Bros, shipped from Toledo, a port 
m the United States, 16,500 bushels of wheat 
by schooner to Kingston, Out, the cargo to 
be delivered as per address in the margin of 
the bin of lading as follows :— " Order Rey- 
nolds Bros. ; notify Crane & Baird, Montreal, 
P.Q. Ctae of St Lawrence & Chicago For- 
warding Ca," implying that, although the 
voyage of th^ schooner ended at Kingston, 
the cargo was to be put in charge of the For^ 
warding Company, destined for Montreal, 
Crane A Baird to be put upon their diligence 
by notice for any interest they might have 
in the carga llie schooner having arrived 

* To avpaar in the MontrMd I*w Bepoito, 1 a B. 
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at Kingston, the Forwarding Company, 
the ordinary carriers for Crane & Baird, re- 
ceived the cargo and paid the lake freight to 
the master of the schooner. No new bill of 
lading was issued, but the agent of the For- 
warding Company signed a receipt for the 
cargo across the liaoe of the duplicate of the 
bill of lading. The respondents made ad- 
vances on the original bill of lading, endorsed 
by the shippers, but the wheat had been pre- 
viously delivered by the Forwarding Com- 
pany at Montreal to the order of Crane & 
Baird, without the order of the shippers 
and without the surrender or presentation 
of the original biU of lading. 

The question was whether the appellants, 
the Forwarding Company, were held to the 
same obligations as if they had been signers 
of the original bill of lading, which the res- 
pondents contended had force and effect until 
the cargo reached its destination in MontreaL 

Hddf reversing the decision of the Supe- 
rior Court (5 L. N. 6; 25 L C. J. 324), that the 
biU of lading was fiilfilled and became eflfota 
by the delivery of the wheat at Kingston, 
prior to the assignment of the bill of lading to 
the respondents. 

Qirouard & McOibhon for appeHaats. 
N. W. 7VmMm«, counsel. 
AbboU, IhU & Abbotts for respondent 
Strachan Betkunef Q.C., counsel 



SUPERIOR COURT. 

MOMTBBAL, Oct 31, 1884. 
Brfore ToBBAVCB, J. 
HuGHBs et al. v. Cassius et aL* 
SoUe^Unpaid Vendor^Reaeisrion, 
The action was to annul a sale of six bales 
of carpets in default of payment by the ven- 
dees. The action was accompanied by a con- 
servatory seizure. The Molsons Bank inter- 
vened and claimed that the demand should 
be dismissed as coming long after the sale 
and delivery. 

The CouBT, following Oremshiddt v. Dubeau, 
9 Q.L.R. 353, gave judgment for the plaintifBk 
Qirouard & McQibbon for the plaintijQSs. 
Abbott, TaiU & Abbottg for the intervener. 

• To appear in Um Montreal Law B«porU. 1 a a 
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SUPERIOR CX)URT. 

[In Chambers'] 
MoNTRBAL, Sept 5, 1884. 

Before Loranokb, J. 

Hatton v. Thb Montrbal, Portland & Bos- 
ton Railway Company et al.* 

Company — Mandamus — Annwd Meeting — 
Duty of Preeident — DrfauU — 42 Vict. 
(Can.) cop. 9. 

The principal question in the case was as 
to the proper mode of compelling a railway 
company to call and hold their annual meet- 
ing. 

The annual meeting of the railway com- 
pany defendant (a company subject to the 
provisions of the Consolidated Railway Act, 
42 Vict [Can.], c. 9) did not take place on the 
day appointed therefor, in consequence of an 
injunction suspending the holding of such 
meeting. This injunction was subsequently 
dissolved at the instance of a shareholder 
(7L.N.86). 

Hdd, that service of notice upon the presi- 
dent and secretary that the injunction had 
been dissolved, together with a copy of the 
judgment dissolving the injunction, was suf- 
ficient to put the company en demeure to call 
the meeting ; and a mandamus might issue 
in the name of a shareholder, under C. C P. 
1022, to compel the company to call the 
meeting. 

It was the duty of the board of directors, 
as soon as the injunction was dissolved, to 
proceed to call the said meeting, in order that 
the election of directors might be held, as 
provided by section 19 of the Consolidated 
Railway Act (42 Vict [Can.], cap. 9). 

The calling of the annual meeting is not a 
duty specially appertaining to the office of 
president, the Railway Act (42 Vict cap. 9), 
section 19, making it the duty of " the direc- 
tors " to cause such meeting to be held. 

John L, Morris for petitioner. 

C. A, Oeoffirion, counsel 

(yHaUoran <k Duffy for defendants. 

* Xo appear in the Montreal Law Reports. 1 S. C 



CIRCUIT COURT. 

MoNTRBAL, Nov. 7, 1884. 
Before Moubbhau, J. 

Shaw v. Batbhan, and Rogeds, T.S., and 
SmsY, TA 

Oamiskee—DedaratUm—'C, C P. 619. 

The Tiera-^iri Rogers was condemned u 
the personal debtor of the defendant The 
plaintiff took an attachment against him in 
the hands of his employer, J. G. Sidey. 
Sidey appeared, but dedined to answer 
questions touching the terms of Rogers' 
engagement, claiming that wages not doe 
could not be seized. Upon motion of plain- 
tiff to make the Tieri-&i$i answer, 

The Court held that Sidey was bound to 
answer such questions, and also as to dates 
of payment, etc., in the terms of Article 619, 
GGP. 

KerTf Carter d: Goldstein for plaintiff 

DwUop ds Lyman for J. G. Sidey. 



CIRCUIT COURT. 

MONTRBAL, Oct 31, 1884. 
Before Mathibcj, J. 
BiBBONNsrr v. GuiaiN. 
Lease of land on shares — ProhibiUon to sMet-- 

Ejectment—ArL 1646, CG 
Notwithstanding a stipulation in a lease that 
the lessee of land on shares shaU not sublet 
without the coTisent in writing of the lessor, 
the ta4it acquiescence of the lessor in a sub' 
lease is a good d^ence to an ocfton of 
ejectment based on ^fact of such sub4ease 
tviihout consent of the lessor ^ more etpeeUUly 
where the wMease was terminated before tht 
action uxm brought, and the lessor had pro- 
fited by the sublease. 
Per Curiam. '* Atteodu que, par acts pass^, 
ftLaprairie, devant Mtre Defoy, notaire,Ie 
ler mars 1883, le demandeur a lou4 et baiB^ 
& ferme, pour I'espaoe de quatre annta, i 
commenoer du 29 septembre 1882, jusqn'an 
29 septembre 1886, & £lz6ar Demera, charre- 
tier, du village de Laprairie, un mor^eaa de 
terre, situ^ et enclave dans la commune de 
Laprairie, appartenant au gouvemement, de 
la contenanoa en totality de vingt a;pentB en 
superficie, avec une maison, grange et aatree 
b&tisses dessus oonstruites ; qu'il fotconvanu, 
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audit bail, que le preneur n'aarait pas le 
droit de sooslouer le dit immeuble, circons- 
tanoes et d^pendances, ni aucane partie d'i- 
oelai, sans le consentement exprds et par 
6crit da baiUenr ; 

" Attendu que le dit bail a 6t^ £ait & la 
charge par le preneur de repr6senter le bail- 
lenr, oomme gardien de la barridre qui se 
trouve vis-^vis de la maison sus-mentionn6e, 
et d'etre ponctuel k remplir les obUgations 
ftuxquellee le bailleur 4tait lui-mdme tenu, 
et ii la charge par le preneur de r^colter, 
battre, cribler et vanner tous les grains qui 
seraient recueiUis sur le dit immeuble, pen- 
dant la dnr^ du dit bail, et de les x)artager 
comme suit: un tiers au bailleur et deux 
tieis an preneur, la semence devant 6tre 
foomie dans la m6me proportion, et pour 
autres charges mentionn^ au dit bail; 

"* Attendu que le dit Elz^ar Demers est 
diMdi le 21 avril 1884, laissantdans les lieux 
loQ^, etles occupant son Spouse, la d6fen- 
deresse, et aes enfants ; 

^* Attendu que le demandeur demande, par 
son action, la r^iliation du dit bail, & cause 
du d6cte du dit Elz6ar Bemers et parceque 
la d^enderesse, sa veuve, aurait souslou^ la 
dite propri^t^ k un nomm^ AndrS Longtin ; 

*' Attendu que, vers le 27 avril dernier, pen 
de jours apr^ le d6cds du dit Elz^ar Bemers, 
le demandeur est all6 trouver la d^enderesse, 
sa veuve, pour lui dire de semerla propri^t^, 
Yu que le temps des semences 6tait arriv^ 
et lui offifmtde la faire aider par son fils ; 

"Attendu qu'il a ^t^ prouv^ que le dit 
demandeur avait vu le dit Andr6 Longtin tra- 
Tailler sur la dite propri^t^, et que oe dernier 
lui a m^me demand^ des grains pour sa part 
de la semence, et que le demandeur a foumi 
du grain qu'il a livrS au dit AndrS Longtin ; 

" Attendu qu'il r^ulte de la preuve que 
lors des semences faites sur la dite propri6t4, 
par le dit Andr6 Longtin, le dit demandeur 
connaiflsait que la d^fenderesse £aisait semer 
la propri^t^ par le dit Andr^ Longtin, et qu'il' 
a aoquieso6 tacitement aux arrangements 
iiuts par la dtfenderesse pour faire cultiver la 
dite propri^t6 ; 

** Attendu qu'il a ^t6 prouv^ que, lors de 
rinstitntion de Taction du demandeur, le dit 
Andr6 Longtin qui avait sem6 A moiti^ la 
partie du dit immeuble qui devait ^tre ens^ 



menoto, avait fini tous les travaux qu'il avait 
k fure sur la dite terre, en avait partag€ les 
grains, m^me avec le demandeur, qui avait 
regu de lui sa part ; 

" Gonsid^rant que le sous bail, en suppo* 
sant qu'il pdt dtre consid^r6 comme tel, 6tait 
terming lors de Tinstitution de la pr6sente 
action, que le demandeur n'en avait ^prouv6 
aucun dommage, et que d'ailleurs il est suffi- 
samment prou v^ que le demandeur a consenti 
ftcesous bail ; 

" Ck>nsid6rant que le demandeur a consenti, 
aprds le d^ds du dit Elz^ar Demers, k con- 
tinuer le bail avec sa veuve, et que lors de 
rinstitntion de oette action, la d^fenderesse 
^tait en possession du dit immeuble, le d^te- 
nant comme locataire ; 

** Gonsid^rant que Taction du dit deman- 
deur est mal fond6e ; 

"A renvoy^ et renvoie Taction du dit 
demandeur, avec d6pens, distraits k Mtre E. 
Lareau, avocat de la dite ddfenderesse." 

Authorities cited by the defendant : Sirey, 
pp. 839, 821, Na 23 ; Duvergier IL No. 90 ; 
Troplong, louage, Nos. 139, 141 ; Aubry & Rau 
IV. p. 492 ; C. N. Arts. 1763, 1764 ; Laurent, 
voL 25, p. 259. 

Bobidoux & Fortin, for plaintiff 

Edmond Lareau, for defendant 

POLICE COURT. 

MoNTBBAL, November 7, 1884. 

Before M. C. Dbbnoybbs, Police Magistrate. 

TupPBRv. McFaddbn. 

Merchant Shipping Act, sec. 190— /2Z-trealmmt 
of Seaman. 

Heldfl. That the action of a captain in putting 
his hands on sJiort allowance during a vow 
age of several months, when he had several 
oj^ortunities to supply his vessel with the 
necessary provisions, constitutes a case ofiU 
treatment sufficient to justify a sailor in 
leaving his ship and in suing for his wages 
under the 190ih section of the Merchants 
Shipping Act, (1854). 

2. That ihe captain was not justified in inflicting 
severe punishment on a sailor because, while 
the latter was weak on account of not hav- 
ing wffidenifood to eat, he refused to work* 
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3. Hua the refwal or neffled of the captain to 
provide a Bailor triih necessary food, and kis 
incarceration in the 8hip*8 ceUs, vihere he was 
put into irons, and afterwards triced up hy 
the thumbs, justify reasonable apprehension 
of danger to his life if he were to remain 
on board. 
Tapper was a sailor on board the Mpheiis 
Marshall, a British registered ship. His en- 
gagement was made at New York, 6th Sep- 
tember, 1883, for 3 years at $14 a month. After 
a long voyage to Yokohama, Japan, the ship 
came into the port of Montreal Here Tapper 
laid an information against the captain, accas- 
ing him of cruelty, and claiming to be dis- 
charged from his engi^ement and to be paid 
a certain sam for wages. 

PbbCubiam. The information, taken under 
the 190th section of the Merchant's Shipping 
Act, alleges: That the complainant is duly 
articled with the defendant to serve as a sea- 
man on board the vessel Alpheus Marshall, a 
British registered ship; that owing to ill- 
treatment he has received at the hands of the 
defendant, he apprehends danger to his life if 
he remains on board said ship, and concludes, 
to be released from his said engagement, and 
paid the amount of his wages now due, viz., 
$12a 

The evidence establishes that on the 3rd of 
September last, when the said ship had been 
at sea since about four and a half months, on 
its way from Japan to Montreal, all the crew 
was put on short rations. Bread was reduced 
very near one half; meat (beef and pork) 
about one-third; tea and coffee about one- 
half; lime-juice, about five-sixths ; flour, en- 
tirely suppressed. The short allowance lasted 
for about 40 days ; all the men were weak 
from hunger, and one man (during the short 
allowance period) fainted at the wheel, appa- 
rently from weakness and want of food. 

Defendant had already, on a former occar 
sion, started on a sea voyage with insufficient 
provisions (deposition of Roberts, boat- 
swain). 

On the 15th September last, when the crew 
had been for twelve days on short rations, as 
above, on a very hot day, the complainant 
and four others refiised to turn to their 
duty, alleging that they were too weak 
to continae their work for want of 



proper food. It appean tli»t ihiB was ata 
time when they had been in the habit of en- 
joying rest, even when they had been feeding 
on full allowance, and the work then to be 
done was not necessary for the safety of the 
ship. Defendant told them they would have 
to turn to or that they would be pat in irons. 
Complainant, as well as the four othsiB, said 
that they would submit to be put in irons, as 
they felt too weak to resume work, especially 
at a moment allotted for rest. 

Defiandant had them put in iiona, and with- 
out notice, immediately caused them to be 
triced or strung up by the thumbs, until 
almost the whole weight of their bodies rest- 
ed on their thumbs, their toes only toudung 
the ground, and left thran there, saying that 
they might remain in Uiat position until their 
arms left their bodies, or until they would 
consent to turn to work. In that position 
they remained for fifty-two minatee, when 
all asked to be unstrung and said thatthey 
would go to work, which they did. 

Several witnesses have sworn that they 
believe that Tupper was effectually too weak 
at that moment to go to work, having already 
worked all morning, and they judge of that 
from their own weakness and hunger. It Is 
also proved that the vessel passed no lees than 
six accessible ports during the period of short 
allowance, in which defendant could have re- 
provisioned his ship if he had been willing. 

The Alpheus Marshall also met several ships 
but never hailed any of them. It appears 
really that if defendant had desired to re-pro- 
vision his ship he could easily have done sa 

It has been contended that Tupper and his 
four associates raised a mutiny against the 
captain. But nothing of that is proved, nor 
even attempted to be proved; aU that these 
men did or said was, we are too weak to work, 
and immediately submitted to the disgrace 
of being put in irons without a movement or 
a remark. 

I find in Maude & Pollock's Law of Me^ 
chant Shipping, edition of 1881, voL l,page 
126, " Whilst his vessel is afloat, the master is 
bound to maintain order and discipline on 
board under the guidance of justioe, modera- 
tion and good sense. His author!^ over his 
crew has been compared to that of apareat 
over his childi or of amasterover hia appreor 
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tioe; these analogies, however, are not very 
dose, and the safer rale is to consider the 
particular authority which the respective po- 
sitions of the parties requira A master may 
order a delinqaent mariner to he confined, 
or inflict corporal punishment upon him, and 
this anthority exists not only whilst the ship 
is at sea, but also whilst she is in a foreign 
port or river. But it is only in extreme cases 
and where it is absolutely necessary to pre- 
serve discipline that corporal punishment 
shoold be inflicted, and it must in all cases 
be awarded with due moderation." Now, 
was this an extreme case, and was the pun- 
ishment inflicted with due moderation? I 
believe not. Instead of having recourse to 
irons and tricing up his men, the captain 
ought to have directed his ship into some 
port and ought to have procured ^he neces- 
sary provisions to feed them properly. 

Now, under all these circumstances, has 
there been such iU usage to the complainant 
on the part of the defendant as to warrant 
reasonable apprehension of danger to his life 
if he were to remain on board said vessel? I 
believe I am bound to answer in the affirma- 
tive. It is not necessary to bring the case 
under the statute that there should be imme- 
diate danger. The complainant has with- 
stood this first experience well enough, but 
might £ail in a second or third repetition of 
the same proceedings. 

Judgment must go in favor of complainant. 
But inasmuch as the complainant could not 
state positively the balance due him, if the 
defendant can show by his books that the 
amount claimed is not all due, I am ready to 
hear him now, so as to adjust the amount of 
his indebtedness- 

Owran ds Orenier, for the prosecutor. 

C. Ir. OetkingSf for the defendants, 
(j. J. B.) 



POLICE COURT. 

MontbAal, Nov. 11, 1884. 

Before Bbsnoyebs, P.M. 

Thb Qubbn v. Judah. 

False Pretences— Suqtermon of examination. 

Mr.Besnoyers, Police Magistrate, gave the 

following interlocutory decision in the case 



of Mr. T. S. Judah, charged with obtaining 
the sum of $25,000 from Mr. G. B. Burland 
by false pretences :-^ 

The defendant is charged with having at 
Montreal, on or about the 11th day of April, 
1882, by fake pretences and with intent to 
defraud, obtained from Gea B. Burland, in 
money and in valuable securities, the sum of 
$25,000, the fEJse pretences consisting in the 
verbal assertion m^ade to complainant 
through Mr. Withers, defendant's attorney, 
that he (defendant) had a good title to certain 
real property then offered as security for the 
advance of the said sum, and that such real 
property was clear of encumbrance, and 
also consisting in the written assertion made 
by the defendant himself in the deed of obli- 
gation to complainant that the property 
mortgaged well and truly belonged to him, 
and moreover in the verbal reiteration made 
at the time of the passing of the deed, that 
he (defendant) was the sole owner of said 
real property ; whereas in truth and in 
fact a portion of that real property (namely, 
threeeighths of the same) did not then 
belong to him, but belonged to his daughter, 
Madame Kilby. I do not intend to go over 
the whole case at present, but will dispose of 
it temporarily on the following grounds :— 

It is contended by defendant that whilst 
the complainant presses this case against 
him, charging him with having represented 
himself as the owner of the property now 
under seizure, he (the complainant) at the 
same time contests in the dvil court the 
right claimed by Mrs. Kilby to said pro- 
perty. 

The oamplainant pretends that he does not 
contest Mrs. Kilby's title to the property, but 
simply her right to withdraw the property 
from seizure, she having neglected to register 
her title according to law for upwards of 
twenty years. This, I believe, is a distinc- 
tion without a difference. In order to avoid 
all appearance of contradiction in his course, 
the complainant, through his counsel in the 
civil case, has served a notice of motion to 
withdraw from his contestation of Mrs. 
Kilby's opposition, all portion of his plea 
which may read as contesting Mrs. Kilby's 
title, resting his defence simply on Mrs. 
Eilby's neglect to register her title according 
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to law. He does not withdraw nor diaoon- 
tinue his seizure of the property in question. 
If Mrs. Kilby, through her neglect, has lost 
her rights, they cannot be lost for every- 
body. Who, then, acquired these rights if 
not the defendant ? Or did not the defendant 
continue to exercise these rights, *^ he who 
was and remained the ostensible and regis- 
tered proprietor and openly in possession of 
the property mortgaged * * * he who 
was and is by law the presumed legal owner 
thereof, and who used the complainant's 
money to improve the said mortgaged pro- 
perty," as the whole appears i|i and by the 
contestation itsell If the said contesta- 
tion and the seizure be maintained, then 
the mortgage will be declared to have 
been properly given. Can it be pre- 
tended that if the seizure and consequently 
the mortgage be declared valid, that the de- 
fendant could be guilty of false pretences 7 
Certainly not. 

Seeing that the question now debated here 
is actually pending in the civil court, and 
using the discretion which the law confers 
upon me, I believe it right to withdraw tuad 
suspend the present examination until such 
time as the civil court shall have adjudi- 
cated in the first instance at least upon the 
contestation entered into between the com- 
plainant and Mrs. Kilby, and I rest my 
ruling upon the following decisions : — E, v. 
Ashbume, 8 C. P. 50; JR. v. Ingham, 14 
Q. B. 396. 

C. P. Davidson, Q, C, for Mr. Burland. 

Joseph Douire, Q. C, for Mr. Judah. 



RECENT U. S. DECISIONS. 

Judgment of State Courts— Diwyrce-^JurSh 
diction, — The Federal Constitution requires 
full faith and credit to be given by each 
State to the records and prooBedings of the 
other States I but cases wherein the couct 
had no jurisdiction— and this fact maV 
always be shown— are not within the Fed- 
eral protection, and, there beinsr no authority 
to make the record, the proceedings are not 
judicial. 

Where a husband leaves the State in order 
to avoid service of legal papers upon him, 
and remains awhile in another State for the 
mere purpose of securing a divorce, and has 
testimony secretly taken in the State where 
his wife continued to reside, and he himself 
returns after procuring the divorce, he does 



not acquire residence in the foreign StatcL 
and as the laws of one State do not pretend 
to divorce citizens of another State, the de- 
cree thus fraudulently obtained is without 
authority and does not bind the wife. Jteed 
V. Reed, Sup. Ct of Michigan, Dec. 1883—13 
Amer. Law Record, 74. 

Partnership — LiahilUy of Partner — Estoppd, 
— A pierson sued as a partner^ and whose 
name is shown to have been signed by an- 
other person to the articles of partnership, 
may prove that before the articles were 
signea, or the partnership began business, 
he instructed that person that he would not 
be a partner. A person who is not actually 
a partner, and wno has no interest in the 
partnership, cannot, by reason of having 
held himself out to the world as a partner, 
be held liable as such on a contract made by 
the partnership with one who had no knowl- 
edge of the holding out TlhOfMon et dL^, 
I%rH National Bank of Toledo. (Supreme Cu 
of U. S. May, 1884.— 13 Amer. Law Record, 
129). 

GENERAL NOTES. 

The refusal of the gtadents in the IW^ulty of Iaw of 
lAval Uniyeraity to obey the order of the rector, Ber. 
Eather Hamel, in retard to the cotm qnestion and the 
troubles that have arisen therefrom, took a definite 
form yesterday morning when, at the usual hour for 
the Hod. Justice Jetty's lecture, Her. Father Hamd 
entered, and, after referring to the nature of the 
troubles, asked the students directly whether they 
would submit to the regulations of the UniyemtT or 
not Only six answered in the affirmative, the major- 
ity remaining steadfast in their determination. The 
latter were then publicly expelled and their name« 
struck off the list. The expelled students talk of 
entering the MoGill law classes, and the qnestion of 
opening a law faculty in connection with VietorU 
University is also being diaojuatfL^GoMette, Not. 11. 

The Hon. L. R. Masson has been appointed Lien- 
tenant-Governor of Quebec in the place of Mr. Bobi- 
taille whose term of office had expired. The Montreal 
Gazette makes the following reference to an incident 
which has caused some discussion :— ** It is said that 
the Hon. Mr. Masson declined to take the oath which 
has hitherto been taken by aU persons on their aoeept- 
ance of the office of Lieutenant-Governor. The oath, 
we are bound to say, is an extraordinary one for a 
Lieutenant-Governor, and if this incident shall result 
in its being changed, it will not have been without its 
use. The particular phrase which, we presume, was 
objected to is as follows : ' And I do declare that do 
' foreign prince.person, prelate^ state or potentate hath 
' or ought to have any jurisdiction, power, superioritj, 
' pre-eminence or authority, ecolesiastioal orspiritaaJ. 
' within this realm.' It is quite dear that no Roman 
Catholic could subscribe to this oath, which is a denial 
of the spiritual or ecclesiastical authority of the Pope 
of Rome. In this country where we have formally 
declared the sei^aration of church and state, where 
all forms of religious belief are equal in the eyes of 
the law, such an oath oufrht not to he imposed upon a 
Canadian official, and Mr. Massm is to^oe coograttt- 
lated upon having refused to take it" 
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LITIGATION IN PARIS. 

If we may accept the statements of an 
article in Le Figaro, the arrears of legal busi- 
ness in London are far exceeded by the ac- 
cumulation in Paris. The writer, M. Albert 
Bataille, takes as an example a simple action 
of damages by a poor man who has been run 
over in the street by 9^ fiacre. Two years, he 
says, usually elapse before a judgment is 
obtained from the court of first instance. 
Then an appeal is taken, and as the accumu- 
lation of arrears is still greater before 
the appellate courts than before the courts 
of first instance two additional years elapse 
before a final decision is arrived at. 

From this wearisome ordeal one class of 
litigants is free. ''II n'y a plus gudre que 
les proc^ d'acteurs et d'actrices qui se jugent 
nte. Qu'un cabotin de quatri^me ordre 
fasse une esclandreH son directeur, qu'une 
chanteuse de oaf(S-concert soit saisie, vite on 
lour donne un tour de favour, en laissant les 
affaiiee les plus considerables en souffrance." 
The writer suggests the organization of tem- 
porary tribunals for the disposal of arrears, 
to be followed up by the enactment of a clause 
like this : '* Tout proc^ doit 6tre jug^ dans 
trois mois, & peine de forfaiture et de prise H 
partie des magistrats." 

The other measures of relief proposed are 
to simplify or abolish procedure and to send 
petty cases before justices of the peace. As 
to the latter point the writer says : ''J'estime 
enfin qu'il faudrait onlever aux tribunaux la 
connaisBance d'une foule de causes absolu- 
ment indignes d'eux. Je ne parle pas seule- 
ment de tons ces petits proc^ de locataires, 
qu'il faut renvoyer devant les juges de paix, 
i condition toutefois de les choisir parmi les 
jorisconsultes s^rieux et non parmi les galope- 
chopine deflections. Mais les tribunaux 
perdent leur temps k des v^tilles encore plus 
ridicules. A quoi croyez-vous, par exemple, 
que s*oocupent g^n^ralement les quatre 
chambres correctionnelles de Paris 7 A juger 
des escrocs, des voleurs, des banquiers 



v6reux? Pas du tout Les tribunaux cor- 
rectionnels consacrent la majeure partie de 
leur journ^ & juger la grande querelle de 
Mme Chapuzot et de Mme Gibou. Mme 
Gibou a traits Mme Chapuzot de vieille 
guenon ; Mme Chapuzot a riposte par une 
claque. Les deux commSres se sont assi- 
gn^ mutuellemeni : les voiU & I'audience 
avec chacune douze t^moins et un avocat 
Les vingt-quatre t^moins d^filent & la barre. 
Les deux avocats plaident et longuement, 
paroe que la cliente veut de T^loquence pour 
son argent Le pr^ident'fait des mots, le 
public se tord, le tribunal renvoie les deux 
plaignantes dos H dos. VoiU une demi- 
joum^ perdue ♦ ♦ * Pourquoi encombrer 
le tribunal de ces querelles mis^rables? De 
grftce, renvoyez done Mme Chapuzot et Mme 
Gibou devant le juge de paix de leur quax^ 
tier, et ce sera encore trop d'honneur I " 

We have noticed M. Bataille's effusion 
more as a curiosity than anything else. We 
have not much acquaintance with his writ- 
ings, but this single article is amply sufficient 
to show that he belongs to the numerous 
class of reformers to whom reforms appear 
marvellously simple merely because those 
who propose them are so shallow that they 
are totally ignorant of the difficulties to be 
contended with. Who else would write: 
"H faudrait aussi supprimer cette odieuse 
machine qui s'appelle la procedure civile. 
II parait qu'on s'occupe & la Chambre de 
modifier le Code de proc^ure. II n'y a qu'un 
moyen de le modifier, c^est de le d^tmire." 



PROLIXITY. 
A curious case, Hill v. Hart-Davis, has 
occurred in England, in which it was held 
that the Court has an inherent power to 
punish prolixity by taking a document 
off the file. As prolixity is a defect not 
peculiar to any country the proceedings 
are worthy of notice. An application was 
made to the Court to take an affidavit of 
documents off the file, in that it was prolix 
and irrelevant The action was brought by 
the trustees of tho Independent Mutual 
Brethren Friendly Society to restrain the 
publication of certain statements contained 
in a circular issued by the defendant with 
reference to the affairs of the society, and 
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alleging that it was insolvent. The defence 
was that the statements were true. The de- 
fendant having obtained an order for the 
production of documents by the plaintiflfe, 
they made and filed an affidavit of very great 
length, containing 307 sheets and 1,146 folios, 
for a copy of which the defendant had to 
pay £19 28. Among other things the plain- 
tiff^ set out separately, by their dates and 
names of the writers and recipients, 4,216 
letters from the secretary of the society to the 
agents of the different lodges, and also a 
very large number of receipts for sick allow- 
ances from the various lodges of the society, 
and also the return sheets of the expenses 
of the numerous lodges. 

On the 24th January last, on the applica- 
tion of the defendant, Kay, J., ordered the 
affidavit to be taken off the file as being op- 
pressive and irrelevant, and by its prolixity 
an abuse of the practice of the court, and 
ordered the plaintiffs to pay the costs occa- 
sioned by it, including the £19 2s. paid by 
the plaintiffs, and the costs of the applica- 
tion. From this order the plaintiffs appealed. 

In the course of the argument it was stated 
that when a document is ordered to be taken 
off the file, the practice is not to return it to 
the party who has placed it there, but to 
destroy it by burning. 

The following is a report of the argument 
and judgment in appeal : — 

Hastings, Q.C,f and Colquhoun fortheappeL 
lants.— The only objection to this affidavit is 
its length ; there is nothing scandalous in it 
The court will not consider the relevancy of 
the documents scheduled in the affidavit on 
this motion. It is contrary to the practice 
of the court to take an affidavit off the file 
for prolixity, the penalty imposed being the 
disallowance of costs : In Walker v. Poole, 21 
Ch. Biv. 835, Kay, J., made an order similar 
to this, but that case is not binding on this 
court If this affidavit is ordered to be taken 
off the file it will be destroyed and the plain- 
tiffs will have to prepare a fresh one, which 
would cause delay and expense to both 
parties. [Cotton, L.J., referred to Drake v. 
Symes, 2 De G. F, & J. 81.] 

Pearson, Q,C., and Des Oraz for the defend- 
ant — ^The court has an inherent jurisdiction 
to order any document which is vexatious or 



oppressive to be taken off the file. This is a 
gross abuse of the practice of the court, the 
object being to cause unnecessary costs to 
the defendant The only way the defendant 
could recover the costs he has been put to 
was to make this motion : Taylor v. BaiUn, 
4 Q. B. Div. 85 ; Bewicie v. Graham, 7 Q. B. 
Div.4. 

Cotton, L. J. — This is an appeal firom an 
order of Kay, J. ordering an affidavit of 
documents filed by the plaintiffs to be taken 
off the file, and that the plaintiffs should pay 
the costs occasioned by it The. plaintiff 
have appealed from this order and tbey hare 
argued that the court ought not to order the 
affidavit to be taken off the file, and that 
such a course would be contrary to the prac- 
tice of the court They contend that, if a 
document is alleged to be irrelevant or im- 
proper, the right order is to refer it to the 
taxing master, and if it is found to be so, to 
make the party filing it pay tlie costs. It is 
further contended that this affidavit is not 
irrelevant or unneoessaiily prolix. In my 
opinion the appellants' contention cannot be 
maintained. It is better not to give an 
opinion at the present time whether the 
documents referred to in the affidavit are 
relevant, but whether they are so or not, I 
am of opinion that they are set out at unne- 
cessary and improper length. They ought 
to have been set out in bundles and sche- 
dules, and numbered in such a way that the 
defendant might have asked for those which 
he wanted to see, specifying them by their 
numbers. The conclusion I have come to is, 
that the affidavit is unnecessarily and op- 
pressively long. The question is, howe\'er. 
what order ought to be mad& We are of 
opinion that a different order to that made 
by Kay, J. would be better. This would not 
be at variance with the principle on which 
he acted. I agree that, although the nilee 
contain no provision for taking a documenl 
off the files for prolixity, yet it is the duty of 
the court to see that its files ai© not made 
the instruments of oppression, and that with- 
out any provisions in the rules, the court has 
the power, and it is its duty, to order oppres- 
sive documents to be taken off the file, even 
though this should result in their being 
burned. But in the present case the defend- 
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ant has got a copy of the affidavit in ques- 
tion, and if it is taken off the file and de- 
stroyed the plaintifiQs will have to prepare 
another, and the defendant will have to wait 
while they do sa While, therefore, I quite 
affirm the principle on which |;he learned 
jadge acted, I think it will be better to order 
the plaintifls to pay to the defendant the 
amount of the cost, 19L 2s. less 2Z., which 
would have been the cost of an affidavit of 
proper length. The plaintiffs must pay the 
costs which they have been ordered to 
pay in the court below, and the costs of this 
appeal And at no further stage of the action 
will the plaintiffs be allowed any costs of this 
affidavit There is another point to which I 
wiah to allnda By order LXV., r. 11, the 
oourt has power to call upon a solicitor to 
ehow cause why costs which have been im- 
properly incurred should not be disallowed, 
and to order the solicitor to pay to his client 
any costs which may have been improperly 
incurred if he has been ordered to pay them 
to the opposite party. At present the court 
will make no such order in this case. This 
will be a matter between the plaintifft and 
their own solicitor. 

BowBN, L. J. — I am of the same opinion. 
1 think the order as modified in the way 
mentioned by Cotton, L. J., will meet the 
purposes of justice in this case without 
throwing doubt upon the larger jurisdiction 
of the court to take off its files documents 
which have been placed there for purposes, 
not of justice, but of injustice. It is not de- 
nied that the court has such jurisdiction, 
though it may not have been the practice of 
the court, since the Judicature Act, to take 
docunaents off the file merely for prolixity. 
Tet it is a power which could be exercised if 
necessary. Every court must have the power 
to protect its own records from being abused, 
i prefer not to define what constitutes op- 
pression or vexation. It is better to deter- 
Qiine in each case whether the circumstances 
ure such as to come within a perfectly intel- 
Hgible expression. 

Fby, L. J. — ^I am of the same opinion. I am 
not inclined to express any opinion whether 
the documents set out in the affidavit are 
relevant or not But assuming that they 
ue, it is perfectly plain to my mind that 



they might have been set out in away which 
could not have been oppressive. There is a 
prolixity in this affidavit of which no account 
can be given, except a desire to cause vexa- 
tion and costs to the defendant. I agree with 
the proposed order. 



THE " MIGNONETTE" CASE. 

At the Exeter Assizes, November 3, Baron 
Huddleston, in charging the grand jury, re- 
ferred at length to the charge against Dudley 
and Stephens, captain and mate of the 
Mignonette, of murdering the boy Parker 
when at sea in an open boat After detailing 
the circumstances of the case, the learned 
judge said:— 

It seems clear that the taking away of the 
boy's life was carefully considered, and 
amounted to a case of deliberate homicide. 
I must tell you what I consider to be the law 
as applicable to this case. It is a matter that 
has undergone considerable discussion, and 
it has been said that it comes within a class 
of cases where the killing of another is ex- 
cusable on the ground of necessity. I can find 
no authority for that proposition in the re- 
cognized treatises on the criminal law, and I 
know of no such law as the law of England. 
Baron Puffendorf, in his ' Law of Nature and 
Nations,' mentions a case (Bk. IL ch. 6, p. 
205, third edition, by Kennet, a. d. 1717) 
where seven Englishmen, tossed in the main 
ocean without meat or drink, killed one of 
their number on whom the lot fell, and who 
had, as he says, the courage not to be dis- 
satisfied, assuaging in some measure with his 
body their intolerable and almost fomished 
condition, whom, when they at last came to 
shore, the judges absolved of the crime of 
murder. Although he says the men were 
English sailors, he does not say where the 
case was tried, nor of what nation were the 
judges. Ziegler upon Grotius, giving this 
relation, is of opinion that 'the men were 
all guilty of a great sin for conspiring against 
the life of one of the company, and (if it 
should happen) every one against his own.' 
I can find no r^able report of this case, and, 
for reasons which I shall refer to presently, 
I cannot consider it an authority binding on 
me. There is an American case, Hie IMited 
States V. Holmes, March, 1842, which is re- 
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ported in 1 Wallace Jan. 1, in which sailors 
threw passengers overboard to lighten a boat, 
and it was held that the sailors ought to 
have been thrown overboard first, unless they 
were required to work the boat, and that at 
all events the particular persons to be sacri- 
ficed ought to have been decided on by ballot, 
by which, I suppose, they meant by lot. I 
cannot subscribe to the authority of this 
cajse. Besides, it would be inapplicable to 
the present, because here the notion of de- 
ciding by lot was rejected. The learned 
American judge, in giving his reasons, said : 
' That the selected should be by lot, as it 
would be an appeal to Providence to choose 
the victims.' Such a reason would seem 
almost to verge upon the blasphemous. I 
cannot but consider that the taking of 
human life by appealing to the doctrine of 
chance would really seem to increase the 
deliberation with which the act had been 
committed. That American case, however, 
was" a charge, not of murder, but of man- 
slaughter, on the ground of the failure, on 
the part of the prisoners, to discharge the 
statutory duty of preserving the life of a 
passenger. The question has been con- 
sidered by the Criminal Code Bill Commis- 
sioners in their report, in which, discussing 
this doctrine; th6y say : — 

' Casuists have for centuries amused them- 
selves, and, may amuse themselves for cen- 
turies to come, by speculation as to the moral 
duty of two persons in the water struggling 
for the possession of a plank capable of sup- 
porting only one. If ever a case should 
occur for decision in a Court of justice, which 
is improbable, it may be found that the 
particular circumstances render it easy of 
solution. We are certainly not prepared to 
suggest that necessity should in every case 
be a justification ; we are equally unprepared 
to suggest that necessity should in no case 
be a defence. We judge it better to leave 
such questions to be dealt with when, if ever, 
they arise in practice by applying the princi- 
ples of law to the circumstances of the par- 
ticular case.' 

And my brother Stephen, in his * History 
of Criminal Law,' observes that this doctrine 
is one of the curiosities of the law, and so 
far as he is aware is a subject on which the 



law of England is so vague that, if cases 
raising the question should ever oocor, &e 
judges would practically be able to lay down 
any rule which they considered expedient 
I do not derive nmch assistance from either 
of the cases, or from the report of the Crimi- 
nal Code Commissioners, and I am therefore 
obliged to tell you what, in my judgment, 
after careful consideration, I deem to be the 
law of England. Deliberate homicide can be 
justifiable or excusable only under certain 
well-reoQgnized heads— cases where men are 
put to death by order of a legally constituted 
tribunal in pursuance of a legal sentence; 
cases where the killing is in advancement of 
public justice, as, for instance, criminals 
escaping from justice, resisting their lawful 
apprehension, and other such cases enum- 
erated by Blackstone, voL iv. 48. So also 
where homicide is committed for the pre- 
vention of any forcible and atrocious crime; 
again, where men, in the discharge of their 
duty to their country and in the service of 
their queen, kill any of the enemies of their 
queen and country ; andy lasUy, where an 
individual, acting in lawful defence of him- 
self or his property, or in the reasonable 
apprehension of danger to his life, kills 
aiiother. It is obvious that this case falls 
under none of these heads. The illustration 
found in the writers upon civil law, which is 
alluded to in ' Cicero de Offidis,' and men- 
tioned by Lord Bacon in his * Elements of 
the Law,' and which is quoted in some legal 
works as the ground of the doctrine of 
necessity, is placed by Blackstone under the 
latter head — of self-defence. He says : ' Where 
two persons being shipwrecked, and getting 
on the same plank, but finding it not able to 
save them both, one of them thrusts the other 
from it, whereby he is drowned, he who 
thus preserves his own life at the expense of 
another man's is excusable from unavoidable 
necessity and the principle of self-defence, 
since their both remaining on the same weak 
pliank is a mutual though innocent attempt 
upon and endangering of each other's li&.' 
But Sir William Blackstone, in another part 
of the same volume, points out that under no 
circumstance can an innocent man be slain 
fbr the purpose of saving the life of anotiier 
who is not his assailant; and he says, there- 
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fore, though a man be violently assaulted, and 
hath no possible means of escaping death 
bat by killing an innocent person, this fear 
and force shall not acquit him of murder, 
for he ought rather to die himself than 
escape by the murder of an innocent ; but 
'in such a case he is permitted to kill the 
assailant, for there the law of nature, and 
Bolf-defenee, its primary canon, have made 
him his own protector.' Bishop, in his 
* Criminal Law,' a high American authority^ 
supports this view, and it is the more im- 
portant, as he refers to the American case to 
which I have before alluded. It is impossible 
to say that the act of Dudley and Stephens 
was an act of self-defence. Parker, at the 
bottom of the boat, was not endangering 
their lives by any act of his ; the boat could 
hold them all, and the motive for killing him 
was not for the purpose of lightening the 
boat, but for the purpose of eating him, 
which they could do when dead, but not 
while living. What really imperilled their 
lives was not the presence of Parker, but the 
absence of food and drink. It could not be 
doabted for a moment that if Parker was 
possessed of a weapon of defence— say a 
revolver— he would have been perfectly 
justified in taking the life of the captain, 
who was on the point of killing him, which 
shows clearly that the act of the captain 
was ui^ustifiable. It may be said that the 
selection of the boy— as indeed, Dudley 
seems to have said — was better, because his 
stake in society, having no children at all, 
was less than theirs; but if such reasoning 
is to be allowed for a moment, Cicero's test 
is that under such circumstances of emer- 
gency the man who is to be sacrificed is to 
be the man who would be the least likely to 
do benefit to the republic, in which case 
Parker, as a young man, might be likely to 
live longer and be of more service to the 
republic than the others. Such reasoning 
mnstbe always more ingenious than trua 
Nor can it be urged for a moment that the 
state of Parker's health, which is alleged to 
have been failing in consequence of his 
drinking the salt water, would justify it No 
person is permitted, according to the law of 
this country, to accelerate the death of 
another. Besides, if once this doctrine of 



necessity is to be admitted, why was Parker 
selected rather than any of the other three? 
One would have imagined that his state of 
health and the misery in which he was at 
the time would have obtained for him more 
consideration at their hands. However, it 
is idle to lose one's self in speculations of 
this description. I am bound to tell you 
that if you are satisfied that the boy's death 
was caused or accelerated by the act of 
Dudley, or Dudley and Stephens, this is a 
case of deliberate homicide, neither justifi- 
able nor excusable, and the crime is murder, 
and you, therefore, ought to find a true bill 
for murder against one or both of the pri- 
soners. You will perhaps be good enough to 
say whether, with reference to the mate 
Stephens, there is evidence which will satisfy 
you that he was abetting or aiding or sanc- 
tioning the conduct of Dudley. Jf so you 
will find a true bill against hinL In his 
statutory examination on oath he says that 
the master (Dudley) selected Parker as being 
the weakest, that he agreed to this, and that 
the master accordingly killed the lad. Unless 
you disbelieve him, therefore, you will find a 
true bill against him as well as Dudley. I 
may say that Captain Dudley seems to have 
made no secret of what has taken place, and 
to have voluntarily furnished all the evi- 
dence against himself, although it is quite 
true that the course taken by the magistrates, 
very properly, in making Brooks a witness, 
supplies also evidence for the prosecution. 
The case having taken place on the high 
seas, and being a case of British subjects, is 
one which, by statute, is triable hera No 
person who has read the details of this 
painful case but must be filled with the 
deepest compassion for the unhappy men 
who were placed in this frightful position. 
I have only in this preliminary stage to tell 
you what the law is, but if you should feel 
yourselves bound to find the bill, I shall then 
take care that the matter shall be placed in 
a form for further consideration if it becomes 
necessary. I think I am bound to do this 
after the reports of the cases I have men- 
tioned in Pufifendorf and in the American 
reports, and the report of the Criminal Law 
Commissioners. The matter may then be 
carefully argued, and if there is any such 
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doctrine as that suggested, the prisoners will 
have the benefit of it. If there is not, it 
will enable them, under the peculiar circum- 
stances of this melancholy case, to appeal to 
the mercy of the Crown, in which, by the 
constitution of this country (as a great 
lawyer points out), is vested the power of 
pardoning particular objects of compassion 
and softening the law in cases of peculiar 
hardship. 

The grand jury eventually returned a true 
bill for wilful murder against Dudley and 
Stephens. 



NOTES OF CASE& 

COURT OF QUEEN'S BENCH. 

MoMTBBAL, Nov. 19, 1884. 

Coram Dosion, C.J., Monk, Rambat, Tbbsibr, 
and Cross, J J. 

HooAN (deft, below), Appellant, and Thb City 
of Momtbbal (pl£ below). Respondent* 

Assessment^ OUy of Montreal—Promise of Sale. 

The appellant had a promise of sale of 
certain real estate in the City of Montreal, at 
the time the annual assessment became pay- 
able (26 Sept, 1876), but did not obtain 
possession until some time afterwards. He 
had possession as proprietor during the latter 
half of the year for which the tax was 
imposed. 

Hdd, 1. That he had not such a right in the 
property under the promesse de vente, un- 
accompanied by tradition, as to render him 
liable to assessment thereon. 

2. That the assessment is indivisible, and 
falls entirely upon the person who is pro- 
prietor at the time the assessment becomes 
payable, and therefore a person who becomes 
proprietor after that date is liable for no 
portion of the assessment for the current 
year. 

Judgment of Superior Court reversed. 

Judah <Cr Branchaud for the Appellant 
R. Roy, Q.a, and Etkier, for the Respondent 

* To appear in the Montreal Law BeporU, 1 Q.B. 



COUR DE REVISION. 

MomtrAal, 31 oct 1884. 
Coram Dohbbty, Papinbau, Gill, JJ. 

FiLIATRAULT V. EuBl * 

Bhmon quant atucfrais — EnquSte imOUe. 

Jugi ;— Que lorsqu'une des parties suooom 
be sur tons les futs qui ont fait la mati^ 
de Tenqu^te, quoiqu'elle puisse r^ussir d'ail- 
leurs & obtenir jugement» les firais d'enqu^ 
doivent 6tre mis & sa charge. 

Pagnuelo <b Laneiot pour le demandeur. 

Oeoffirion, Rinfret & Dorion pour le d^fendr. 

COUR supiErieurr 

MoKTRBAi^ 27 oct 1884. 
Coram Jbtt^ J. 

BUBNBTBIN V. DaVIB.* 

Dommage^—Lettre priffU—CommunioaHon 
privUiffiie. 

Jugi ;— Qu'une lettre priv^ icrite & un pai^ 
tiiulier et qui lui est envoys sans lui donner 
aucune publicity, est une communication 
privil^i^ qui ne pent donner droit & one 
action en dommages. 

L'action ^tait renvoy^ei 

Abbott, TaU & AJbhotU pour le demandeur. 

WcXker & Bowie pour le d^ndeur. 

COUR SUPERIEURK 
[Sooa TAote des Bleotions contesUes de QaAee, 187&J 
MoNTRiAL, 7 aoiit 1883. 
Coram Loranqbr, J. 
Lavoie v. Gabouey.* 
38 VicL (1875), cfu S, sees. 42 et 56— Dfloi- 
Rtponse d la petitton^Gaitfibnfi^nwn^- 
Contre pmHon, 
JugS: la Que lorsque la loi permet de 
faire une procedure jusqu*& Tezpiration d*an 
nombre donn^ de jours, le ddlai accord^ doit 
6tre firanc, et il n'est cens6 expir6 que le len- 
demain de son ^h^anoe. 

2o. Qu'un d^endeur sous TActe des Elec- 
tions contests de Q^bec, section 55, pent 
6tre admis & produire une centre petition sana 
donner un cautionnement ou faire un d6p6t 
0. Boisvert pour le p^titionnaiia 
A. LacoHe, Q.C1, oonaeiL 
Trvdel, Charbonneau, Trvdd A Lamoihe 
pour le d^&ndeur. 

* To appear in the Montreal Law BMpfutB, I 8.0. 
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QUEENS BENCH DIVISION (ENGLAND). 

B^oft OoLBRiDGB, C. J., and Williams, J. 

Sandbbs y. Tbapb and Swan. 

Afwmal — Negligence — Injury caused by dog— 

lAobUity of owner f and of person in charge 

of dog. 

The plaintifFy a laborer, was digging a hole in the 
garden of a house adjoining that of the defendant, T. 
There was a small wall, only three feet high, between 
these gardens. This wall belonged to the defendant, T. 
The plaintiff was engaged in doing some work at the 
bottom of the hole. Three dogs belonging to the def en- 
dent, T., had been taken out by the other defendant, 
S., and as the defendant S. was returning, the dogs 
rso through a gate into a garden adjoining the one 
where the plaintiff was at work. As the dogs were run- 
ning about in playfulness, one of themi a large New- 
fonndlend dog, jumped oyer the wall, and jumped or 
fell into the hole where the plaintiff was working at the 
time in a stooping posture* The dog fell on the nape of 
the plaintiff's neok, causing injuries through which he 
was unable to work for some time after. The defend- 
ant, T.f had offered the plaintiff a couple of sovereigns 
u oompensation, which was refused. 

In an action for these injuries against the defendant 
T., as the owner of the dog, and against the defendant, 
S., as having the dogs in charge, Heldf that, inasmuch 
as the dogs were not shown to be mischievous to the 
knowledge of the owner, the plaintiff had no cause of 
action against either of the defendants, either as for 
trespass or as for any breach of duty. 

The appeal was from a decision of the 
Bloomsbary County Court holding that there 
was no evidence to go to the jury in support 
of the plaintift's case. 

LoBD CoLBRiDGB, C J. It soems to me to be 
clear that the learned County Court judge 
was quite right, and it must be manifest upon 
ordinary principles of common sense that he 
was sa An action under the circumstances 
of this case is quite preposterous. It was 
an action against a person who kept a dog, 
because the dog, jumping about playfully, 
jumped over a low wall and into a hole where 
the plaintiff happened to be at work. On 
referring to the authorities, it is manifest that 
such an action could not be maintained. In 
Mason v. Keeling, I Ld. Raym. 606, the well 
known case in the time of Lord Raymond and 
Lord Holt, it was held that an action would 
not lie against a man for mischief done by his 
dogy unless he knew that he had done mis- 
chief before, or was of a mischievous nature; 
and the same principle has also been laid 
down by Parke, B., in our own time. In Broum 
V. Giles, 1 C. & P. 118, it was held that a dog, 



jumping into a field without the consent of 
its master, is not a trespass for which an 
action will lie. In Beckwith v. Shordike, 4 Bur., 
2093, it was held that an involuntary trespass 
may be j ustified, but not a voluntary one, and 
though the verdict there was for the plaintift, 
this arose from the jury finding that the tres- 
pass was an intentional trespass and not 
a mere involuntary accident. The result of 
all these cases is, that if a dog, going about, 
commits an injury or does any mischief, the 
owner of the dog will be liable only if the dog 
was of a mischievous nature and he was 
aware of that fact ; but if there be no evi- 
dence of that, then no action will lie. Here 
there is no suggestion of any proof of the 
mischievous nature of the dog. The only 
thing suggested as a scienter is, that the owner 
of the dog offered the plaintiff a couple of 
sovereigns as a compensation ; but this was 
entirely from his own good nature, and not 
because he was liable in point of law. I am 
of opinion, therefore, that the plaintiff has 
shown no cause of action, and that this 
appeal should be dismissed. 

Williams, J. I am of the same opinion. 
If a man keeps horses and other animals, he 
is bound to keep them on his ground ; and if 
he does not, he may be liable to an action of 
trespass. There is an exception to this when 
they are on a public highway, as they have 
a right to be there, and then the owner is 
bound to use ordinary care. But in the case 
of dogs, pigeons and the like, the case is dif- 
ferent; if a dog, not being exceptionally mis- 
chievous, acting in playfulness, goes over 
another man's land, there is no trespass, and 
the owner of the dog would not be liable. 
Here, so far as the defendants are concerned, 
the occurrence was purely accidental and in- 
voluntary , and no action lies against them in 
respect thereof, either as for a trespass or for 
any breach of duty. 

Appeal dismissed. 



RECENT U. S. DECISIONS. 

jRr« Insurance — Oral Application — Condi* 
tions of Policy— Silence as to Incumbrances^^ 
Notice and proof of loss— Statement changed 
by oo^^— Where insurance is applied for 
orally, and the applicant is unaware of any 
provision in the policy regarding incum- 
brances, and is not guilty of any misleading 
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conduct, his bare silenoe cannot be deemed 
a misrepresentation; and if the agent in 
such case did not read the policy to the ap- 
plicant, or call his attention to the clause re- 
lating to incumbrances, the existence of a 
mortage would be no impediment to a re- 
covery from the insurance company. 

When an insurance policy contains clauses 
requiring notice to be given, preliminary 
proof of loss to be furnished, and submisaiou 
to an examination, in order to sue upon the 
jwlicy, the insured party does not lose his 
right to sue, where, upon such examination 
being- made, and the statement reduced to 
writing, he refuses to sign because of other 
statements added by the agent, and the 
company afterward refuse to allow him to 
sign, though he offers to sign the whole 
statement prepared by the agent O'Brien 
V. Ohio Ins, Co. Sup. Ct of Mich. Dec. 1883 
— Amer. Law Record, 152). 

Mre Inmrance — Transfer — Forfeiture. — 1. 
The written assent of a fire insurance com- 
pany to a transfer of a policy does not op&T- 
ate as a waiver of a prior for£Biture. oithe 
policy by a breach of one of its conditions, 
although the agents of the company were 
fully aware of the breach at the time. 

2. The assent to a transfer of ^the policy is 
a mere assent to the substitution of the as- 
signee to the rights of the assignor, and in 
no wise increases them. So if the assignor 
had no right in the policy by reason of a for- 
feiture at the time of the assignment, the 
assent to the transfer revived nothing and 
gave no rights to the assignee. Ins, Co. v. 
Garland. (Sup. Ct of 111., Jan. 1884—13 
Amer. Law Record, 255). 



GENERAL NOTES. 



The admirers of ' Sir Roger,' Orton, or howeyer he 
may be oalled (says the Law JoumaOt who may con- 
sider him a fit representative of themselves in Par- 
liament shoald not be discouraged by the statement 
which has been made that he, like Davitt and O'Donty- 
▼an Rossa, is disqualified. These gentlemen, it is true, 
were tioket-of- leave men, and were not allowed to sit 
in the House of Commonst and ' Sir Roger ' is a tioket- 
of-leare man, but there the likeness ends. They had 
been oouTicted of felony, but he has only been con- 
victed of perjury ; and the House of Commons draws 
the line at felons, but admits peijurers. There is no 
law to prevent a tioket-of -leave man being returned 
to Parliament, if any constituency should take a fancy 
to that class of representative, and would overlook the 
fact that at any moment the Home Secretary may 
revoke the licence and consign their member to prison. 

The doctrine of the English Courts first established 
in the Singer Sewing Machine case, to the effect that 
where a patented machine becomes known to the public 
by a distinctive name during the existence of the 
patent, any one at the expiration of the patent may 
make and vend such machines, and use such name, 
and no one, by inooiporating saoh name into his trade 



mark, can take away from the public the right of so 
using it, has been recently reviewed and followed by 
the Ohio Supreme Court Commission in BnU v. The 
Singer Manuf*g Oo. (Ohio Sup. Ct. Com., JnneSd,lS84). 
and it was held that where maohines, during the tine 
they are protected by a patent, become known and 
identified in the trade by their shape, external appear- 
ance or ornamentation, the patentee, after the evira- 
tion of the patent, cannot prevent others from asii>r 
the same modes of identification in maehines of the 
same kind manufactured and sold by them-— i>B>;i; 
Regitter^ 

The case of the three Oreeks ohaiged at the Thames 
Police Court with having in their possession certain 
statuary, said to be the property of the King of the 
Hellenes as treasure-trove, raises questions of law of 
some interest. The men cannot be tried in En^and for 
stealing the statues, because the Enirlish erimioal 
courts have no jurisdiction to try a foreigner for an 
offence committed abroad. They cannot be sent baek 
to Qreece to be tried, for the simple reason that this 
country has no extradition treaty with Greece. The 
only offence which there is any pretence for saying that 
they have committed in England is that of receiviiif 
goods knowing them to have been stolen ; but in the 
eye of the English law the statues cannot be considered 
as stolen. In order to convict a man as a receiver, a 
theft by some one must be capable of being proved in 
an Englishlcourt, which for the reason given is iapoa- 
sible. The law which governs Uie taking of the 
statuary in Qreece is the law of Greece, and no saeh 
mongrel offence is known to the English law as that 
of receiving goods in England knowing them to hare 
been stolen ycording to Greek law. The right of 

froperty in tne statues stands on a different footing- 
f the statues were wrongfully taken in Greece tbey 
are wrongfully held in England, and the King of the 
Hellenes may prove bis case in a civil oonrt— low 
JownuU. 

It is announced that the (^een has been pleased t« 
confer upon the Right Honourable Sir John Maodoaald 
the distinction of Knight Grand Cross of the Order 
of the Bath, in recognition of his eminent services to 
Canada and the empire. The Oazetu (Montnal) says : 
The occasion selected for the bestowal of this mark of 
great honour is most fitting, the fortieth anniversary 
of Sir John's entrance into public life. The dignity is 
an exalted one. The Order of the Bath is one of the 
most ancient and honourable in heraldry, and though 
it fell into disuse for a time in the seventeenth oentnry, 
it was revived by George I in 172Si, and is now the 
second order in rank in England, the first being the 
Garter. By the statutes then framed for the govern- 
ment of the order, it was declared that besides the 
sovereign, a prince of the blood, and a groat master, 
there should be thirty-five knights. The order vas 
exclusively a military one down to 1847, when it ww 
placed on its present footing by the admission of eifil 
Knights, commanders and comiMinions. The order is 
divided into three classes, and it is to the first ot these, 
that of the srand cross, that Sir John Maodonald ba^ 
been raised, he having previously been decorated with 
the second class, that of Knight Commander. The 
civil list of the first class is limited to twenty-fiT^e. 
and Sir John's promotion leaves still one vaoancr u 
the number. Amon^ those upon whom the honour 
has been conferred m recent years are such distin- 
guished men as Lord Dufferin, Sir Edward Thornton. 
Sir Bartle Frere. the Earl of Lytton, Sir Stafford 
Northcote, Lord John Manners, Sir Robert Peel, the 
Marquis of Hertford, Earl Sydney. Kod Visooont 
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THE LAW REPORTS. 
The January parts of the series of Reports 
announoed some time ago will be issued 
Dec. 6. They have been held back somewhat 
longer than at first proposed, partly because 
it was thought desirable to make the date of 
issue more nearly agree with the date which 
the numbeiB bear, and partly in order that 
some of the latest decisions of the Court of 
Queen's Bench sitting in appeal might be 
included in the first issues. We are grate- 
iul to a number of esteemed correspondents 
for the commendation they have bestowed 
upon our undertaking, and we have given 
due consideration to such suggestions as 
have been made. Of these the only one to 
which we need refer here was that the deci- 
sions of the City of Quebec should be in- 
cluded in the system. We do not think this 
advisable at present A complete report of 
the Quebec cases would involve extra volumes 
and an additional stafi* of reporters at that 
city. We do not think it wise to imperil the 
success of the undertaking by giving it too 
great an extension at the outset The Quebec 
cases, however, as &r as they can be obtained, 
will be published in the Lbqal Nbwb as here- 
tofore. 



PRISON DISCIPLINE. 
The Manitoba Law Journal^ in reference to 
the case recently noticed in our columns, 
points out that there does not appear to be 
any statute, order-in-council, or rule which 
assumes to permit the whipping of prisoners. 
The punishments enacted (under the author- 
ity of a local statute) for breaches of prison 
discipline, are (1) The hard bed ; (2) Bread 
and water diet ; (3) The dark cell, and ball 
and chain ; (4> Chaining to the fioor. Not 
only is corporal punishment not mentioned 
anywhere, but Rule 21 provides another 
punishment: ''Prisoners attempting toes- 
cape and thereby endangering their lives 
will be subject, under the statutes, to a further 
term of imprisonment'' The prisoner is, 



therefore, entitled to a trial before he can be 
punished for an attempt to escape. This is 
the course adopted in this Province. Several 
prisoners were tried for attempt to escape at 
the last term of the Court of Queen's Bench 
in this city. On conviction, they were sen- 
tenced to an additional term of imprison- 
ment, with forfeiture of good conduct privi- 
leges. 

Apart from this absence of authority there 
is the question whether the local legislatures 
have the right to make laws awarding hard 
labor, fiogging or other degrading punish- 
ments. This question has already been 
discussed at considerable length in our pages. 
See pp. 49, 121^ 169 and 177 of this volume. 



THE " MIONONETTE"* CASE. 

The following is the special verdict found 
in the case of Thomas Dudley and Edwin 
Stephens, tried before Baron Huddleston, 
Nov. 6, at the Exeter assizes :— 

' That, on July 6, 1884, the prisoners, with 
one Brooks, all able-bodied English seamen, 
and the deceased, an English boy, between 
seventeen and eighteen, the crew of an Eng- 
lish yacht, were cast away in a storm in the 
high seas 1,600 miles from the Cape of Good 
Hope, and were compelled to put into an open 
boat ; that in this boat they had no supply of 
water and no supply of food, except two 1 lb. 
tins of turnips, and for three days they had 
nothing else to subsist on ; that on the fourth 
day they caught a small turtle, upon which 
they subsisted for a few days, and this was 
the only food they had up to the twentieth 
day, when the act now in question was com- 
mitted ; that on the twelfth day the remains 
of the turtle were entirely consumed, and for 
the next eight days they had nothing to eat ; 
that they had no fresh water except such 
rain as they from time to time caught in 
their oilskin capes ; that the boat was drift- 
ing on the ocean, and was probably more 
than 1,000 miles from land; that on the 
eighteenth day, when they had been seven 
days without food and five without water, 
the prisoners spoke to Brooks as to what 
should be done if no succour came, and sug- 
gested some one should be sacrificed to save 
the rest, but Brooks dissented, and the boy, 
to whom they wore understood to refer, was 
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not oonmilted; that on the day before the 
act in question Dadley proposed to Stepheni 
and Brook* that loto should be cast who 
should be put to death to save the rest, but 
Brooks refused to consent, and it was not 
put to the boy, and, in point of fact, there 
was no drawing of lots ; that on that day the 
prisoners spoke of their having families, and 
suggested it would be better to kill the boy, 
that their lives should be saved, and Dudley 
proposed if no vessel waa in sight by next 
morning, the boy should be killed ; the next 
day, no vessel aiq)earing, Dudley told Brooks 
he had better go and have a sleep, and made 
signs to Stephens and Brooks that the boy 
had better be killed. Stephens agreed to the 
act, but Brooks dissented from it ; that the 
boy was then lying in the bottom of the 
boat quite helpless, and extremely weakened 
by famine and by drinking sea water, and 
unable to make any resistance, nor did he 
ever assent to being killed; that Dudley, 
with the assent of Stephens, went to the boy, 
and telling him his time was come, put a 
knife into his throat and killed him ; that 
the three men fed upon the boy for four days ; 
that on the fourth day after the act the boat 
was picked up by a passing vessel, and the 
prisoners were rescued, still alive, but in the 
lowest state of prostration ; that they were 
carried to the port of Falmouth, and com- 
mitted for trial at Exeter; that if the men 
had not fed upon the body of the boy, they 
would probably not have survived to be so 
picked up and rescued, but would within the 
four days have died of famine ; that the boy, 
being in a much weaker condition, was 
likely to have died before them ; that at the 
time of the act there was no sail in sight, nor 
any reasonable prospect of relief; that under 
these circumstances there appeared to the 
prisoners every probability that unless they 
then or very soon fed upon the boy or one 
of themselves, they would die of starvation; 
that there was no appreciable chance of 
saving life, except by killing some one for 
the others to eat; that assuming any neces- 
sity to kill any one, there was no greater 
necessity for killing the boy than any of the 
other three men; but whether, upon the 
whole matter, the prisoners were and are 
guilty of murder, the jury are ignorant, and , 



refer to the Court' The priaonan were then 
liberated on bail, themselves in lOOL, and 
one surety for each in a like amount, to 
appear at the assises for Cornwall next after 
a decision of the Queen's Bench, if that 
Court consider the crime of murder has been 
committed. The record will be drawn ap, 
and the Crown will apply for a writ of 
certiorari to remove it into the Qaeen's Bench 
Division, when it will be argued as a down 
motion. 



NOTES OF CASES. 

OOUBT OF QUEEN'S BENCH, 

MoNTRBAL, Nov. 19, 1884. 
Before Dobion, CJ., Monk, Tassm, Cfioas 

and Babt, JJ. 
Gaudin (pl£ below). Appellant, and Ethub 

(deft below). Respondent.* 
TUhe^Right of cwri^PurehaBer of wnikrethed 
grain. 
Heldf confirming the judgment of Ghagnon, 
J., (6 Legal News, 165), that the tithe is doe 
by the person who has harvested the grain, 
and not by him who has merely threshed 
and fanned it 

2. That the privilege of the euri for tithes 
on the crop subject thereto exists so long u 
it remains in the possession of the penon 
who has harvested it, but ceases when the 
grain has passed into the hands of a third 
party in good faith for valid consideration. 
Fitgnudo, TcaUon & LaneM for Appellant 
Faradit & Chasei for Respondent 



COUE DE REVISION. 

MontbAal, 31 mai 1884. 
Coram Sioottb, Papinbau, Jirt^ JJ. 

MOBANDAT V. VaBBT.* 

Oapioi^DklaraHon-^Eacoeption d lafmne— 
DOoL 
Jugi : Que les ddlais pour faire une excep- 
tion & la forme & un bref de capias et aax 
proc^d^B faits sur icelui devaient compter 
seulement du jour du rapport fix^ dsni le 
bref, et non pas du jour oii le bref avait ^t^ 
rapport6 au greffe sur un ordre du joga 



• To appear in the MoDtnai Law Bfvpozti, 1 Q3. 
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2. Que mtoe dans le cas oH le demandear 
a d^jil pris une saisie-arT^t avant jugement 
aocompagn^ d'une d^laration, le capias 
^man^ dans la m^e cause, pour les m^mes 
raisoDS, doit aussi 6tre accompagn^ d'une 
d^laration. 

C. A. VUbon, poor le demandeur. 

C Lebettf, pour le dtfendeur. 



OOUR DE REVISION. 

MomteAal, 27 oct 1884. 

Coram Tobrangb, Bohebty, Papinbau, J J. 
LiBfTfiArew et aL v. Fobbst.* 

0>tnpontum et dicharge^OauHon Bolidaire. 

Jugi : Que dans le cas de composition et 
d^charge entre un d^biteur et ses cr^ancieis, 
lonque I'acte a lieu non pas & raison de Tin- 
tentioQ des cr^ancieis de donner au d^biteur 
le montant de ses cr6anoes, mais parce qu'ils 
ne peuvent pas avoir plus, la dette naturelle 
continuant & exister, la caution solidaire 
n'est pas d^haig^ 

T.&QCDe Lorimierfjpoax le demandeur. 

Mereier^ BeatuoleU & Martineau^ pour la d6- 
fsnderessa 



OOTJB sup]6bieure. 

Montreal, 6 nov. 1884. 
Coram Mathibu, J. 
Tdbqbon y. La cat db MoNTBiAi** 
€hangtment de mtwou d^une rue '^ Besponsor 
biliU-^Dommages. 
Jugi : Qu'une corporation municipale est 
responsable du dommage qu'elle cause & un 
propri^taiiB sur une rue dont elle change le 
niveau. 

De Martigny & De MarHgny, pour le de- 
mandeur. 
12. Roy, CR, pour la dtfenderessa 

COTTR SUP^RIEURR 

MontrAal, 10 noY., 1884. 

Coram Lobangbb, J. 

Catiombotby. Girabd.* 

AetedesLieenBesde 1878— Action eous les sec 
Hans 05 et wivarUes. 

Jugi, 1. Que la designation du d^&ndeur 
* To Anpear in tiM Montreal Law B«portf, 1 & 0. 



oomme b6teUier dans le bref de sommation, 
est suffisante aux termes du par. 4 de la Idre 
sect de Tacte des licenses de 1878. 

2. Que la section 95 du dit acte s'applique 
non seulement aux personnes licencito pour 
la vente des boissons enivrantes, mais aussi 
& oelles qui en vendent habituellement sans 
licence. 

3. Que Paction autoris^ par les sections 
06, 07 et 08 du dit acte est unc^ action en 
indenmite d'un caractdre purement dvil, et 
est soumise aux rdgles ordinaires de la pro- 
cMura 

4. Que oette action pent dtie indistincte- 
ment soumise & la cour on & un jury, aux 
choix des parties. 

5. Que le demandeur doit alitor etprou- 
Yer quele dtfendeur savait, au moment de la 
Yente, que la personne & laquelle il avait 
vendu ^tait la personneld^signte dans Tavis 
qu'il a repu. 

PeUeUer <k Cie, pour le demandeur. 
Mercier, BeawoleU <St MarHneau pour le 
d^endeur. 



OOUR DE CIRCUIT. 

MontbAal, 8 sept 1884. 
Coram Lobangbb, J. 

OUDUBT v. GbAYBU 

LeUre d^avoeaL 
Juoi : Que dans Vetplce, U co(U de la Uttre cTor 
vocaJt n'egt pas exigible et ne pent itre recovh 
vri en justice du dibitewr dquieUe a iti 
icrite pour hd demander le paiement de sa 
detU. 
Par sa d^laration le demandeur alldgue 
entre autres choses : 

Que le dtfendeur lui est endett^ de la som- 
me d'une piastre et demie, pour le oo&t d'une 
lettre d'avocat qu'il aurait fait 4crire au d6- 
fendeur, son d^biteur, par Tentremise de ses 
procureuis et avocats, messieurs Ouimet, 
Comellier & Lajoie. 

Que le d^ndeur s'est reconnu le d^biteur 
du demandeur en payant la dette r^lam^ 
par la dite lettre, mais qu'il a reftis^ de solder 
le montant dd au dit demandeur pour hono- 
raire sur la dite lettr& 

Que pour se soustndre au paiement de la 
dite lettre, le dit d^fendeur a us^ de fraude et 
de del envers le commis du demandeur en 
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lui repritoiitant qn'il y avait ane oonyentioii 
entre le dit demandeur et le dit d^fendeur 
par laquelle oe dernier ne devait rien payer 
pour la dite lettre. 

Que par see fatuues representations le d^ 
fendeur anrait r^ussi & obtenir dn oommis 
du demandeur one quittance finale de tout 
oompte, tant pour la dette que pour les frais, 
et que la dite quittance est nuUe et oomme 
non avenue. Et pour oes raisons, le deman- 
deur conclut & oe que le d^endeur soit con- 
danm6 & lui payer la dite somme d'une pias- 
tre et demie ayec int^r^t et d^pens. 

A rencontre de oette action le dtfendeur a 
produit la defense suivante : 

Que le demandeur n'a psjs le droit de re- 
conyrer en justice du d^fendeur le ootlt de la 
lettre qu'il all^e lui avoir fait 6crire par 
sesavocats. 

Qu'aucun article du tarif des avocats, ne 
leur aocorde d'honoraire pour le coiit des 
lettres ou avis qu'ils envoient aux d^biteurs 
de lenrs clients. Et il concluait, pour ces rai- 
sons, au renvoi de Taction. 

Le demandeur ne fit aucune preuve de ses 
allegations ; mais il fiit admis que la lettre 
en question avait ete envoy^e au d^fendeur, 
et entendu entre les parties que la question 
pore et simple de savoir si le coiit de la lettre 
d'avocat pouvait etre reclame en justice, 
serait soumise au tribunal. 

Lon de Paudition, le demandeur a cite au 
soutien de ses pretentions les jugements de 
oette cour rendus dans les causes suivantes : 

Hiroux V. CUment, 10 R. L. 689 ; Latnarre 
V. Augers, 6 L. N. 8 ; Michaels v. PUmsoU, 27 
L.G J. 29 ; 8 L. N. pp. 25 et 87. 

Fob Cubiam. Les decisions ont varie sur 
oette question, et 11 est arrive parfois que 
requite a fait flechir la rigueur de la loL 
Oela a eu lieu dans les cas oiH 11 y avait la 
preuve de rapports entre le debiteur qui avait 
repu la lettre et Tavocat qui Tavait ecrite, 
et que les services de oe dernier avaient ete 
mis k contribution de quelque maniere. 
Mais si le debiteur paie son creancier aprds 
avoir repu la lettre sans s'etre en aucune 
fa^on mis en rapport avec I'avocat, ce dernier 
est sans reoours centre lui ; il n'y a eu U 
qu'un service gratuit quant au debiteur et 
il ne s'est etabli aucun lien de droit entre 
eux. Dans respdce, c'est le creancier qui 



reclame la valeur de la lettre ecrite psr son 
avocat; la memo rdgle s'applique; comme 
rinteret est le mobile de toutes les actions, 
on doit presumer que ce cr6ancier a troav^ 
le sien, dans les menagements dont il a oa^ 
envers son debiteur. 

J'ai confere avec quelques-uns des honort- 
bles juges qui ont rendu les jugements que 
I'on a cites & Taudienoe, et je suis autoria^ k 
dire que les rapports de quelques-unes de ces 
causes ne sent pas en tons points exacts. 
Chaque cause presentait un etat de fait pa^ 
ticuUer qui a fait prevaloir la raison d'equite. 
Action renvoyee. 

(hdmetf ChmeUier & Layne, pour le demdr. 

Bolndoux & Fortifif pour le deibndeur. 

(J.G.D.) 

oouR DE cntcurr. 

MontrAai^ 3 nov. 1884. 
Coram Moubsbau, J. 
MAthot v. Jao^ubb. 
LoocUew el locoUaire-'Aetion en expMm, 
JugA: la Que lefait de convertir tin hangar en 
icurie, ne ccnstUue pas une infractum au 
baUfOlors mhne qu^U y est sHpuU gv^U ne $era 
pas permis au locataire ** de faire ancm 
" changenwfU, dtmoililion ou om^iorotion 
'* dans les lieux louU, sans le oonseniement 
" exprhs de la baUleresse" 
2o. Que le fait <f awir, en dipil de ceUe dmue 
du bail, converti un hangar en kwie^ ru 
constitue pas un changement de desUnaHonj 
mais ne fait qtCapporttr %me modifcatm 
dans le mode d^oocvpation du dit hangar* 
3a Que la conversion du dU hangar en kyrii, 
nepeul, dans Pesp^ce adudU, donner HeuA 
la rSsUiation du bail, oe changement w 
causant aucun prejudice d la demandensftj 
et le difendeur Slant tenu de remettre d h 
findesa jouissanoe les Keux dans U mime 
ital qu'ils itaieni lorsqu'U en a pris poms- 
sion. 
La demanderesse poursuit le defendear en 
expulsion et an soutien de sa demande 
all^e : 

Qu'outre Tobligation legale de faire aervir 
les lieux loues aux fins pour lesquelles lb 
etaient destines, il fut specialement stipoie an 
bail par elle invoque, *' que le defendeur ne 
" ferait aucun changement^ ou amelioration 
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" dans les lienx lou^, sans sa permi^ion 
^ expTesse et par &cnV* 

Qae oontrairement it oette stipulation, et it 
la loi, le d^endeur aarait converti en ^curie 
la hangar & lui loa4, y aarait fait divers 
cbangements et deteriorations et gard6 un 
cheval sans sa permission, employant ainsi 
le dit hangar poor des fins contraires k la 
destination poar laquelle il lui avait 6te lou^. 

Qa'en contravention au dit hail, il avait de 
pins emharrass^ la coar de la maison k lui 
lou^ par la demanderesse, en y laissant ses 
voitures, et oe, au grand inconvenient des 
autres locataires qui s'en seraient plaints. 
£t elle concluait k la resiliation du hail et k 
Texpulsion du d^fendeur. 

A rencontre de oette action le d^fendeur a 
I»XKlait le plaidoyer suivant : 

Qu'il est vrai que le d^fendeur occnpe les 
lieux decrits en la declaration en vertu du 
bail aliegue en icelle, mals oe, en hon pdre de 
Cunille, suivant I'usage et conformement k 
la destination des lieux lou^s ; etque loin de 
les avoir deteriores, il les a au contraire ame- 
liores. 

Que le mode et la mani^re dont le defen- 
deur a joui des dits lieux, sont en tout point 
coaformes aux stipulations du dit hail, de 
m^me qu'jl la loi et aux coutumes et usages 
Buivis parmi nous. 

Que la demanderesse n'a pas d'interet, ni 
de juste raison, pour demander la resiliation 
du dit hail et que sa poursuite est purement 
malicieuse et vexatoire. 

Que les cbangements fiaits parle defendeur 
au dit hangar, Pont ete pour lui permettre de 
jouir des lieux loues avec plus d'avantages 
pour lui-mdme et sans dommages pour la 
demanderesse, et n'ont fait qu'assurer dar 
vantage de sa part Texecution pleine et 
entidre da dit haiL 

Que les ameliorations faites par le defen- 
deur, I'ont ete au vu et su de la demanderesse, 
sans aucune objection de sa part, et oe, long- 
temps avant Tinstitution de la presente action. 

Qu'entre autres obligations, le defendeur 
est tenu par la loi de remettre k Texpiration 
du bail les lieux loues, dans le memo et sem- 
blahle etat qu'il les a regus, chose qu'il ne 
manquera pas de faire ; et que partant Pac- 
tion de la demanderesse est pour le moins 
prematuree. £t il en demandait le renvoi 
avec depens. 



Au soutien de ses pretentions le defendeur 
a cite les autorites suivantes : — Troplong, 
Louage, edition beige, Nos. 175, 306, 310, 311, 
313 ; Agnel, Code manuel des proprietaires et 
locataires, Nos. 166, 334 ; Lepage, Lois des 
hAtiments, 2e partie, p. 186 ; Sirey, C. N. art. 
1729, Nos. 15, 16, 17, 18, 19, 20, 21. 

La CouR prit la cause en deiibere et aprSs 
milr examen de la question, donna raison au 
defendeur, et debouta la demanderesse de sa 
demande avec depens. 

Action renvoyee. 

Z. Benaudf pour la demanderesse. 

AvgS dc Laforivne^ pour le defendeur. 

(J.G.D.) 

POLICE COURT. 

MoMTRBAL, Nov. 18, 1884. 
Before Mr. Dbsnoyhbs, P.M. 
Thb Qubbn v. Judah. 
FalBe Pretenoei, 

The following remarks were made by the 
Police Magistrate in committing the defen- 
dant for trial before the Court of Queen's 
Bench : — 

The defendant is charged with having at 
Montreal, on or about the 11th day of April, 
1882, by false pretences and with intent to 
defraud, obtained from George B. Burland, 
Esq., in money and in valuable securities, 
the sum of $25,000, the false pretences con- 
sisting in the verbal assertion made to com- 
plainant, through Mr. Withers, defendant's 
attorney, that he (defendant) had a good 
title to certain real property then offered aa 
security for the advance of the said sum, and 
that such real property was clear of incum- 
brance ; and also consisting in the written 
assertion made by the defendant himself in 
the deed of obligation to complainant that 
the property mortgaged well and truly be- 
longed to him, and moreover in the verbal 
reiteration made at the time of the passing 
of the deed that he (defendant) was the sole 
owner of said real property ; whereas in truth 
and in fact a portion of that real property 
(namely, three-eighths of the same) did not 
then belong to him, but belonged to his 
daughter, Madame Kilby. 

As to the first part of the false pretences 
allied, Mr. Withers, who acted as agent for 
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defendant, swears that he cannot remember 
the specific words used by the defendant to 
him as to his title,but he (Withers) thoroughly 
understood from the defendant that his title 
was perfect and clear of encumbrance. As 
to the second part of the false pretences 
alleged, Mr. Lighthall, notary, produces the 
original deed of obligation containing the 
assertion stated above, and says moreover 
that at the time of signing the obligation the 
defendant affirmed verbally that the property 
was his by good title. 

As to the falsity of the assertion or pretence 
of the defendant that his title was good, and 
that the property, that is all the property, 
belonged to him, there cannot be any doubt 
The property mortgaged was acquired during 
the community of property which has existed 
between the defendant and his late wife, and 
by the death of the latter irUeataUf as it was 
believed until recently, her children inherited 
her share. I will not dwell on this point, 
because it is so clear that the defendant's 
counsel themselves did not pretend to deny 
Mrs. Kilby's (Miss Judah's) title to a share 
of the property. In fact, the Superior Ck>urt 
of Montreal has already confirmed Mrs. 
Eilby's title to the three-eighths of property 
seized. 

Was Mr. Burland's parting with his money 
and securities the result of the false pre- 
tences ? I believe it was. There were other 
considerations in his mind. The opinion 
given to him by his notary, Mr. Lighthall, as 
to the validity of defendant's title no doubt 
was the principal one. The high position 
and character enjoyed by the defendant, and 
other considerations may have had their 
weight. But had Mr. Burland known that 
the defendant only owned five-eighths of that 
property, and had not Mr. Withers stated to 
him that defendant's title was perfect, that is 
perfect to the whole property, I am sure that 
Mr. Burland would not have parted with his 
money ; he swears that himself positively, 
and it stands to reason that he would not. 

Now, was the defendant animated with the 
intent to defraud when he obtained Mr. 
Burland's money? This is the delicate point 
in the case. It appears that in the year 1866, 
the firm of the late Sir George Cartier advised 
the Masson estate to advance a sum of money 



to the defendant on a property possessed by 
him in the same conditions as that now in 
question. 

It appears also that in 1874 another emi- 
nent Queen's counsel of this city gave it u 
his opinion that defendant's title to a pro- 
perty possessed by him in similar conditions 
was good. From this it is claimed that the 
defendant was acting in good faith. We have 
no evidence whether the defendant ever dis- 
closed to the firm of Sir Gea Cartier, or the 
other eminent Queen's counsel, the facts as 
they were. Perhaps he never mentioned to 
these gentlemen any more than he did to 
Mr. Lighthall that the property oflforedas 
security had been acquired during the ex- 
istence of his community of property, and 
that his wife was since deceased. Anycme 
examining defendant's title, his deed of pur- 
chase, the registrar's certificate, would come 
to the conclusion that the defendant was the 
owner, unless he were informed that since 
the purchase and the registration of the 
deed the position of the owner had been 
altered by thedeath of his wife. Such death 
does not appear at the registry office^ and 
judging from the deed and registrar's certifi- 
cate only, certainly the defendant would 
appear to be the only and real owner of the 
property. I admit tiiat a careful eyaminer 
of tities would act wisely in ascertaining the 
status of the borrower ; in fisct, should en- 
quire whether be is a married man or a 
widower, but if he forgets to do so, does 
, the omission justify the applicant to affirm a 
fact which is not correct, via., that he is pro- 
prietor of the whole estate whilst he is only 
part proprietor? Here the defendant is a 
lawyer of long experience, and it seems to 
me unreasonable — injurious in feet to his 
intelligence— to suppose that he did not know 
he had been married under the rigime of 
community of property. But granted for a 
moment that he ignored it, or had lost sight 
of it, he was reminded thereof in two dif- 
ferent circumstances at least On the Ist of 
February, 1879, the defendant himself obtain- 
ed a loan from the estate Masson, and in 
order to obtain that loan, his daughter (Mn. 
Kilby) had to intervene in the deed of obliga- 
tion, and in her quality na being the onlf 
surviving child issue of the marziage of the 
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laid defendant with his deceased wife, Dame 
Elisabeth Bchoyer, had to renounce to all the 
rights which she might have upon the there- 
by hypothecated lots of land, one of which 
had been acquired by defendant during his 
said marriage. Furthermore, he was advised 
by Mr. Cramp, advocate, about one year 
before obtaining the loan from Mr. Burland, 
that a community of property had existed 
between him and his late wife ; and there- 
upon he gave in his own handwriting the 
name of Mis. Kilby as the sole representative 
of his late wife and of his late son Alfred, to 
the Sun Insurance Company, from whom 
Mra. Kilby was then obtainiDg a loan. 

Now, at the last hour, it turns out that the 
late Mrs. Judah had made her will in due 
form of law before a notary, by which she 
bequeathed the usufruct and eiigoymentof 
all her property to her husband, the defend- 
ant, during his lifetime, and after his death 
the usufruct and enjoyment of the same to 
her children during their lifetime, and after 
their death the right of property to her 
grandchildren. This will, which was made 
in the defendants own office, seems to have 
been entirely ignored since, never was 
registered, and only came to light recently, 
having been filed in this cause by the com- 
plainant. 

Its dispositions may explain perhaps why 
it has been left so long in oblivion. One 
thing is certain, however, if it had been 
disdosed to Mr. Burland, this gentleman 
would never have parted with his money, 
not even with Mrs. Kilby's intervention, 
because by the will it appears that she is 
not proprietor at alL 

The case of Bex v. Oodrinffion decided in 
England in the year 1825 has been dted as a 
precedent governing the present case. In 
that case it was held ** that where the prisoner 
sold to the prosecutor a reversionary interest 
which he had previously sold to another, and 
the prosecutor took a regular assignment of it 
with the usual covenant for title, the prisoner 
could not be convicted for obtaining money 
by false pretences." There may have existed 
some circumstances to justify this decision, 
which do not appear in the report, but I must 
say that as it is, it seems to be rather a pecul- 
iarona At all events it has been over-ruled^ 



rightly I believe, in several more recent 
cases and particularly in the case of Reg, v. 
Meakin, reported in 11 Cox, p 270. And if 
it had not been over-ruled I should certainly 
nottake it upon myself, as examining magis- 
trate, to be guided by that rulmg. I readily 
admit that a mere defect in a deed or in a 
title, or an exaggeration of the value of real 
property could not bring the mortgages under 
the operation of the statute concerning false 
pretences. The recent decision of the Court 
of Queen's Bench, Montreal, in the case of 
Reg, V. Brien dit Dwocher upheld that view. 
But here there is no question of defective 
title or exaggeration of value, there is an 
absolute want of title. The defendant says : 
I own that property, meaning all that pro- 
perty, whilst in truth he only owns five- 
eighths, and on that assertion he obtains the 
money. Is that not obtaining by false pre- 
tences? And if there could be a doubt 
whether this amounts to false pretences, 
there remains the following section of the 
consolidated statutes of Lower Canada, cap. 
37, which cannot be got over : '' 114. Who- 
ever pretends to hypothecate any real estate 
to which he has no legal title, shall be guilty 
of a misdemeanor, and being convicted, shall 
be iiaprisoned for a period not exceeding 
twelve months, and to a fine not exceeding 
one hundred dollars, and the proof of the 
ownership of the real estate shall rest with 
the person so pretending to hypothecate the 
same." 

The strongest contention of the defendant's 
counsel at the argument was that whilst the 
complainant presses this charge of false pre- 
tences against the defendant, he at the same 
time contests in the civil court the right of 
Mrs. Kilby to the property seized, showing 
thereby inconsistency on his part If Mr. 
Burland is right in his pretension in the dvil 
court that the mortgage and the seizure are 
good, then he cannot claim that there were 
false pretences used. 

I adopted this view to a certain extent and 
suspended my examination until such time 
as the civil court would have decided the 
question in the first instance. There was 
nothing new in this, a similar course had 
been followed by magistrates before, though 
not very frequently, both in England and in 
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Canada. I thought this was a fair and mild 
way of dealing out justice to the interested 
parties in this case, but it appears that the 
defendant did not so appreciate it, but mani- 
fested his displeasure by inspiring the public 
press to severely comment upon my decision. 
As I have no other motive than that of doing 
my duty, seeing that both parties are desir- 
ous that this case should proceed upon its 
merits at once, I have changed my deter- 
mination and now proceed to dispose finally 
of the case. 

Under all the circumstances related above 
I do not see how, as examining magistrate, I 
could take upon myself to absolve the de- 
fendant, how much soever I should have 
been pleased to do it It is to be regretted 
that a newspaper in this city should have 
thought proper to publish such indelicate and 
malevolent remarks as were made in relation 
to this case whilst it is sub judice, 

A fair criticism is allowed and always ac- 
cepted with pleasure ; but such strictures as 
the ones published can only have the effect 
of being painful to one who feels that he has 
conscientiously done his duty. 

Davidson, Q.C for the prosecution. 

Doutre, Q.C., for the defendant. 

CANADA GAZETTE NOTICES, 
J. 8. Ewart, a G Biggs, H. M. Howell, and 
J. A. M. Aikins, barristers, of Winnipeg, M., 
have been appointed Queen's Counsel. J. M. 
Hamilton, district judge of the provisional 
judicial district of Thunder Bay,0., has been 
appointed a local judge of the High Court of 
Justice for Ontaria 



RECENT UNITED STATES DECISIONS. 

Banks and Banking — Notes — Deposits — 
Special Deposits — BiUs and Notes — Indorsers — 
Evidence, — Where a bank is the holder of a 
note payable at the banking-house, and upon 
maturity, the maker has a deposit in excess of 
the amount of the note, which dejKwit is not 
specially applicable to a particular purpose, 
the bank is bound to apply a part of said 
deposit to meet the note, and cannot elect 
to let the note go to protest and hold the 
indorser. Where such a course is taken the 
indorser is discharged from liability. 

Where such a course was taken by a bank 



and the cashier of which was maker of the 
note in question, evidence was inadmissible 
in an action by the Bank against the in- 
dorser to show that the cashier had agreed in 
his official capacity that the indorser should 
not be bound, and further, in case ihe s&id 
agreement was unauthorized, to show that the 
bank was fiilly protected against loss by rea- 
son of stock owned therein by the cashier and 
by his official bond. — Commercial National 
Bank v. Henninger, (Supreme Court of Penn- 
sylvania, March, 1884. 13 American Com. 
Record, 273.) 

Fire Insurance^ Void Policy — Change of Titk 
of Insured Partnership Property. — ^Where one 
of the provisions of an insurance policy given 
to a partnership is that " If the title of the pro- 
perty is transferred, incumbered or changeii, 

.... the i)olicy shall be void," a disso- 
lution of the partnership, and a sale by one 
partner to the other of his interest, is a 
change of title to the property, and will render 
the x)olicy void. Hathavxiy v. Stale Bis. Co., 
(Supreme Court of Iowa, July 1884. 13 Amer. 
Law Record, 290.) 



GENERAL NOTES. 



The Lcao Journal (London) has the foUoirinf re- 
ference to the special venlict in the "Mignonette" 
case (p. 381):— 

The course pursued bs^ Baron Haddleston in the 
Mignonette case of directing the jury to find a epeci&l 
verdict, instead of directing them to find a ▼erdtet of 
guilty and reserving the point of law, has /^mt im- 
portant consequences. The indictment and special 
verdict will now be brought up by eertionKri^ and will 
be argued before a Divisional Court of the Qaeeo's 
Bench Division. This may consist of all the juag«« of 
that Division, but judges of other Divisions may not 
sit as they may on the Court for the oonsideration of 
Crown Cases Reserved, which includes all the jadge« 
of the High Court. In the case of the FraQOOQi^, it 
will be remembered. Sir Robert Phillimore, the 
Admiraltyjudgo, took part in hearing the appeal. Od 
the other nand, there will be an appeal from the 
judgment of the Divisional Court on the special verdict 
to the Court of Appeal, and thence to the Hoa«e of 
Lords. By the Judicature Act, 1878, s. 19, any judg- 
ment or order of the High Court may be appealed 
from ' save as thereinafter mentioned . ' The ODiy c»^ 
at all like the present to which the exception can appb' 
is that dealt with in section 47, which provides that ' no 
appeal shall lie from any judgment of the High Coart 
in any criminal cause or matter save for some error in 
law apparent on the record . ' The saving was j)robably 
intended to maintain the practice of appealing, a^ in 
O'ConneU'9 Gaae^ on writs of error ; but the words are 
wide enough to include the present case. The special 
verdict is necessaril:^ entered on the record, together 
with the judgment of the Divisional Court upon it ; acd 
if the judgment be wrong with reference to the special 
verdict, there will be * error in law apparent on the n- 
cord. ' There is.we abelieve, no instance in modern times 
of a special verdict, and it is only since the Judicatur« 
Acts that such verdicts can be carried to the House of 
Lords, which thus may for the first time in its hii^toTy 
have the opportunity of laying down a definition of 
murder. 
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BREACH OF PKOMISK 

The £10,000 sterling allowed to the plain- 
tiff in the action against Lord Garmoyle 
{Finney v. Cairns, otherwise Garmoyle) is 
said to be probably the largest amount of 
damages ever recorded in England in an 
action for breach of promise of marriaga 
The Law Journal says: — "The nearest ap- 
proach to it is £3^00, given in 1835 to a solici- 
tor's daughter for the loss of the alliance of a 
solicitor who had inherited a considerable for- 
tune from his father ( Wood v. Huirdf 2 Bing. 
N. a 166). In 1866 the sum of £2^00 was 
awarded to a milliner's daughter as compen- 
sation for losing a husband in the shape of a 
young gentleman with £700 a year (Berry v. 
Da Cotla, 35 Law J. Rep. C. P. 191), but there 
were circumstances in the case tending to 
make the damages exemplary. In former 
times apparently it was more common for 
disappointed husbands to bring actions than 
now, and in the reign of William and Mary 
£400 was awarded for the los» of a lady worth 
£6,000 {Harrison v. Cage, Carth. 467)— the 
largest sum, we believe, awarded by unsym- 
pathetic jurymen to a male plaintiC No 
doubt as large, and perhaps larger, sums than 
the present have been paid out of court, but 
we now have an assessment, agreed upon by 
all concerned and sanctioned by a jury, of a 
countess's coronet at £10,000." 



PRIVILEGE OF THE CROWN. 

In Exchange Bank and The Queen, claimant, 
Mr. Justice Mathieu has held that the Crown 
has no preference for its deposits or advances 
over other depositors in the distribution of the 
assets of a bank in liquidation. The claim of 
the Crown appeared to be supported by Art. 
611 of the Code of Procedure, which states 
that " in the absence of any special privilege, 
" the Crown has a preference over chirogra- 
*• phic creditors, for sums due to it by the de- 
" fendant" The learned judge inclines to the 
opinion, however, that this article, which was 



inserted in the code at the last moment, does 
not affect the old law, which restricted the 
privilege of the Crown to claims against comp- 
toMes, or persons accountable for Crown dues. 
See also Campbell v. Judah, 7 L. N. 147. A 
correspondent has favored us with a refer- 
enoe to an English case not yet reported in 
any of the law journals, but mentioned in 
the Illustrated London News, of November 15, 
1884. In this case it was held in Chancery, 
in the liquidation of the Oriental Bank, that 
the colonies of Mauritius, Victoria, &c., pos- 
sessed the Crown privilege, so that their 
monies in the bank when it suspended must 
be paid to them, by the liquidators, out of 
the assets, by privilege. 



MISCONDUCT OF JURY. 

A case decided recently by the Supreme 
Court of California (People v. Lyle, 4 West 
Coast Reporter, 348), shows that trifling 
irregularities will not be permitted to affect 
a verdict The Court held that jurors are 
presumed to do their duty in accordance 
with the oath they have taken, and that pre- 
sumption is not overcome by proof of the 
mere fact that, during a trial which lasted 
over thirty days, two or three of the jurors, 
after the adjournment of the court for the 
day, drank a few glasses of liquor at the 
expense of the district attorney ; that one of 
them partook of a dinner at the house of the 
same ofScer, under circumstances which ren- 
dered the act of invitation necessary, and of 
a supper at the hotel of his associate counsel 
under like circumstances. Such acts, it was 
remarked, however improper or indiscreet, 
could not, in themselves, have affected the 
impartiality of any one of the jurors, or dis- 
qualified him from exercising his powers of 
reason and judgment; and they will not 
warrant a court in setting aside a verdict of 
conviction. To warrant setting aside a ver- 
dict, and granting a new trial for irregulari- 
ties and misconduct of a jury, it must be 
either shown as a fact, or presumed as a con- 
clusion of law, that injury resulted from such 
misconduct. When it is clear that the party 
against whom the verdict has been found 
was not injured by the misconduct, the ver- 
dict will not be disturbed. 
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THE LAW REPORTS FOR JANUARY, 
The first instalments of the new system of 
reports in connection with the Legal News 
are now issued, and comprise 96 pages, viz., 
48 of the Queen's Bench series, and 48 
of the Superior Court series. The num- 
ber of pages contained in the monthly 
parts, it may be observed, will probably be 
somewhat above the average during the win- 
ter months, and under the average during 
the long vacation, when the difficulties of 
securing revision of proofs by the judges are 
greater. The January issues being sent by 
the publishers to all the present subscribers 
of the Legal Neics, it is unnecessary to refer 
speciaUy to the contents. The February 
issues are in an advanced stage of prepara- 
tion, and it is the intention of the publishers 
to place the monthly parts in the hands of 
subscribers promptly and regularly. 



NOTES OF CA8E& 

COURT OF QUEEN'S BENCH. 

MoNTRBAL, Nov. 19, 1884. 
Before Dorion, C J., Monk, Ramsay, Tbbsibs 

and Cbobs, J J. 

SiPUNQ (plff. below), Appellant, and The 

Spabham Fhudproof Roofing Co. (deft. 

below). Respondent.* 

Qui tarn action— 27 & 28 VicL, cap, 43— 

Affidavit, 

Held, that in the affidavit required by 
27 & 28 Vict, cap. 43, the cause of action 
must be indicated sufficiently to identify the 
action sworn to with that actually prosecuted 
as specified in the declaration. 

Judgment confirmed. 

Archibald d: McCormick for Appellant. 

Robertson, Ritchie & Fleet for Respondent 

/. R, Oibb, counsel. 



COURT OF QUEEN'S BENCH. 

Montreal, Nov. 19, 1884. 
Before Dorion, CJ., Monk, Rajisay, Tebsieb. 

and Cross, JJ. 
Reed (p]£L below). Appellant, and Tub Spar- 
ham Fireproof Roofing Co. (deft, below), 
Respondent* 

* To appear in the Montreal Law.Reporta, 1 Q. B. 



Qui tarn action— 27 A 28 Ftct, cap. 43- 
Affidavit 

Held, that a reference in the affidavit 
required by 27 & 28 Vict, capi 43, to the 
action mentioned in the pnecipe " berewi^ 
filed," is not a sufficient identification of the 
action sworn to with that actually prosecuted 
as specified in the declaration. 

Judgment confirmed. 

Archibald d: McCormick for Appellant 

Robertson, Ritchie & Fleet for Respondent 

/. R, Oibb, counaeL 



COURT OF QUEEN'S BENCH. 

Montreal, Nov. 24, 1884. 
Before Dorion, GJ., Monk, Rahsay, Tbbsieb 

and Babt, JJ. 
La Corporation du Villagb du Basbin db 
Chambly (deft, below). Appellant, and 
ScHBFFBR (plflEl below). Respondent* 
Municipal Law — Collection RoU^-M. C. 955. 
Held, 1. That the formalities prescribed 
by the Municipal Code with reference to a 
collection roll must be strictly followed, as in 
the case of an acte de ripartiHon annexed to 
a prods-verbal, and where such formalities 
have not been observed the taxes thereby 
imposed are not exigible^ and a sale of land 
for arrears of such pretended taxes will be 
annulled. 

2. Where the taxes are illegal, in con- 
sequence of there being no valid asseasment 
roll in existence, acquiescence will not give 
validity to such assessment 

Judgment confirmed. 
LacosU, Globensky, Bisaillon & Brosseau for 
Appellant 
Prefontaine dc Lafontaine for Respondent 



COURT OF QUEEN'S BENCH. 

Montreal, March 27, 1884. 

Before Dorion, C.J., Monk, Ramsay, Cross 

and Baby, JJ. 

The Exchange Bank of Canada v. Craig 

et ux.* 

Procedure — Inscriptionfor EnqtUte, 

Held, that it is not competent to any party 

in a cause to inscribe for the adduction of 

* To appear In the Mootreal Iaw Reports, 1 Q-B. 
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OTidenoeat length, without the consent of 
all the parties. 

SembU, that any party may insist upon 
proceeding at enquSte and merits at the same 
time. 

MacmafteTy Eufchinwn & Weir for plaintiff. 

L, H. Davidaon for defendant. 



COUR SUP^RIEURE. 

St. Jhan (Dist d'Iberville), 19 nov. 1884. 

Coram Chaonon, J. 

BOURGBOIS Y. Pl&DALUB, Ot BOUCHBR et aL, Op- 

posants, et The Grand Trunk Railway 
Company et al., cr^anciers colloquys, et 
BoDCHBR et al., contestants. 
Cesdon de biens^CRC, 799. 

Juo6 : lo. Que la cemonde hiem^axaoriUe par 
Vartide 799 du Code de Ptocldure, peut 
ilrefaite d des tiers non^rUSreasiSf pour le 
h&rUfice et dans VintirSt commun des criau' 
ciers. 

2o. Que les devoirs des fidSi-commissaires en 
rapport avec telle cession^ consistaierU d 
conserver et administrer les biens cSdSSf dans 
rinUrSt gtntral des crianciers. 

3a Que, comme partie de ces devoirs relati/s d 
la conservation et administration des biens 
ddis, les fidHrcommiisaires ainsi nommis 
pouvaient et devaient faire connaitre aux 
crianders de Vinsolvalie, le fait de Vexis- 
tence de la dite cession, inventorier les biens 
ainsi cidis, appder les crianders d se faire 
connaitre eux-mimes, en prodtdsant entre 
lews mains leurs ridamations, aux fins de 
conttater les forces de la succession, et conr 
voquer lesjcrSanciers en assemblie dans la 
vue de lew soumettre Vitat des affaires de 
Vinsolvable, et de se faire aviserpar eux et d 
propos de teUe administration. 

4a Que Vexerdce de ces devoirs de la part des 
dits fidSi-commissaires, constitiuiit une sage 
administration des biens cSdis, dans Vintirit 
commwi des crSanciers, 

5a Que, quoigve les dits fidH'Commissaires 
n*aient paspu dans Vespi^ce, liqwder euX' 
mimes les biens cSdis, tant d raison du 
difaut d^un eoncows unanime descrianciers 
pow cettefin, que de Vitat actuelde la ligis- 
lation concemant la liquidation des biens 
des dibitews insolvables, its n*en avaient 
pas mains, en vertu desprincipes giniraux 
de droit, un privHige sw le prodvit de la 



venie faitepar autoriti dejusUce, des biens 
ddis, et ce par prifirence aux crianders 
tout au mmns chirographaires de Vinsolvor 
Ue, pow les avances et dibowsis par eux 
fails dans Vexerdce de lew fidO^ommis, et 
aussipow lew indemniti personneUe attor 
chie d la conservation, administration et 
girance quails ont cues des biens cidis dans 
Vintirit commun des crianders. 

6o. Que le mtrite de Vopposition des opposants 
et de la criance par eux ridamie dans et 
par lew opposition, n^ayant iti contestie 
par aucun criander, le protonotaire itait 
tenu de mettre d Vordre la criance ridamie 
par les opposants en la traitant comme une 
criance privHigiie ; sauf le droit des crian* 
ciers, aprls que teUe criance aurait iti aind 
mise d Vordre, d^en contester la ligitimiti et 
le mtrite, de la manxtre pourvue par la loi. 

The question was whether the assignees of 
the estate— Messrs. O. N. K Boucher and O. 
H^bert-Hshould be paid for their services as 
such in preference to all other creditors. 

Chagnon, J., was of opinion that the as- 
signees worked for the benefit of the creditors 
in general, having given notice of their qual- 
ity, received the accounts of said creditors, 
made a detailed inventory and statement of 
the estate, submitted their inventory to the 
creditors in assembly, who had discussed the 
same, and who finally had appointed a com- 
mittee to look further into matters. The 
creditors had thus benefitted by the work of 
the assignees, and had virtually accepted 
them as their mandataries. 

Voluntary assignment, as the one made by 
Pi^dalue & Bourdeau to the assignees, was 
recognized by law under Art 799 of the Code 
of Civil Procedure, and is a mandate which 
the insolvents were forced to give if they 
wished to avoid the issuing against them of 
a writ of Capias. 

The assignees had not, perhaps, been able 
to liquidate the estate, but this was owing to 
the want of legislation on the point, and 
what they did was nevertheless within the 
limits of the functions conferred upon them 
by law. The lack of success of the assignees 
was not their fault, but the creditors' who had 
not aU joined in to liquidate the estate ont 
of court 
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The object which the assignees had in view 
was to liquidate the estate without going to 
law, and their lack of sucoess cannot be 
ascribed to their bad management, success 
or lack of success of an undertaking by a 
mandatary or assignee depending more 
upon the wisdom there is in contracting such 
undertaking than on the final result of the 
same, or the profits derived therefrom by the 
mandator. If the assignees had not succeed- 
ed through their own fault or their bad 
management, then they could not recover for 
their services in such undertaking. 

The assignees in this case had acted pru- 
dently and wisely, and their services which 
partake of expenses made for the benefit of 
the mass of the creditors, must be paid. The 
assignees had a privilege for their fees, as 
well under Art 1723, Civil Code, as under 
Art 1994, of same code, and therefore they 
must be collocated as such for their services. 

Authorities cited : Art 799, CP.C. ; Ra- 
vaut. Procedure Civile du Palais, pp. 738, 740 ; 
Pothier, Ed. Bugnet, vol 10, pp. 334, 335, 337» 
339, 293, 294 ; Guyot, Vo. abandonnement ; 
Pardessus, Droit commercial, vol. 4, pp. 633, 
636 ; Marcad6, vol. 8, pp. 492, 493, 622, 633, 
635 ; Troplong, Traits du mandat, pp. 247, 
589 ; Dalloz, Vo. mandat. No. 149 ; Dallox, 
Vo. privilege, Nos. 34 et suivants ; Art 1994, 
C.C. ; Marcad6, vol. 10, p. 49 ; Tansey & 
Bethune, Cour d'appel, Legal News, vol. 7, 
p. 134 ; Ravaut, Pro. C. du Palais, p. 278 ; 
Pigeau, vol. 1, pp. 681, 809 ; Troplong, Traits 
des privileges et hypothdques, pp. 58, 59, No. 
58 ; pp. 168, 169, No. 122 ; pp. 170, 171, 182, 
No. 131 ; pp. 183, 268 ; Art 1722, CC. ; art. 
1723, GC. ; art 1713, CC. 

A, D, Girard, for Assignees, Contestants. 
E, Z. Parodi> and J. P, Carreau for Creditors. 

(O.N.B.B.) 

SUPREME COURT OF CANADA. 

June, 1884. 

Badbnach v. Slatbr. 

Trust deed for benefit oj creditorg—Potoer to sell 

on credit not a fraudt{lent preference. 

In a deed of assignment for the benefit of 

creditors the following clause was inserted : 

" And it is hereby declared and agreed that 

the party of the third party, his heirs, etc., 



shall, as soon as conveniently may, coDect 
and get in all outstanding credits, etc., and 
sell the said real and personal property here- 
by assigned, by auction or private ooutrftct, 
as a whole or in portions, for cash or on 
credit, and generally on such terms and ia 
such manner as he shall deem best or salt* 
able, having regard to the object of theee 
presents." B., an execution creditor of the 
assignors, attacked the validity of theassigih 
ment 

Hddf affirming the judgment of the Court 
below, that the fact of the deed authorisng 
a sale upon credit did not, per ac, invalidate 
it, and the deed could not on that account 
be impeached as a fraudulent preference of 
creditors within the Act R. S. O., capi 118.* 

Strong, J. At the alignment I had some 
doubt upon the point raised by this appeal, 
which subsequent consideration has, bow- 
ever, entirely removed. Picksiock v. iyifcr, 
3 M. <& a 371, having shown that an assign- 
ment for the benefit of creditors generally 
was not avoided by the 13 Elizabeth, bat 
was good against a particular execution 
creditor of the assignor, I think it must 
necessarily follow that every power or trust 
conferred upon the trustee for creditors 
which is for their benefit must also be valid. 
I cannot agree that a cl&use which invests 
such a trustee with a discretionary power 
which so far from being necessarily prejudi- 
cial to the general body ^f crediton, is actu- 
ally essential to their protection, rendeis 
the assignment invalid merely became it 
''hinders and delays'' them. It is to be 
presumed that the trustee will do his duty; 
in other words that he will execute the tru&t 
in the interest of the creditors exclusively, 
and that he will not sell on credit unless it 
is for their benefit that he should do so- If 
he fails in his duty or proposes to act in con- 
travention, his conduct can be controlled by 
a Court of Equity, who can also supersede 
him in the office of trustee. Supposing there 
are but a small body of creditors, and thai 
the assignment is made to them directly 
without the intervention of any trustee, the 



* The obcenrations of the jadges in this mppeal from 
Ontario, being of oonriderable interest at the pnami 
time, we take the annexed i^eport from the LmeJowrmi 
(Toronto). 
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property being admittedly less in value than 
the debts there should be no reservation of 
an ulterior trust for the assignor, could 
it be said that such a clause as this con- 
ferring on them a power to do what 
they like with their own was void? 
Then what difference does it make that a 
tmstee is interposed^ and a resulting trust 
declared for the debtor ? To the amount of 
the debts the goods are still the property 
of the creditors who, through their trustees, 
have the control and management of them 
for their own behoof. Then to say that the 
tmstee may or may not in his discretion sell 
on credit, is but to say that he shall dis- 
pose of the property in the way most ad- 
vantageous for the whole body of creditora. 

The truth is that every arsniment adduced 
in support of the contention that such a 
clause as this necessarily makes an assign- 
ment fraudulent, strikes at the doctrine of 
Piekttock v. Lyster, for so soon as it is once 
admitted that a particular creditor may law- 
fully be hindered or delayed by an assign- 
ment for the whole body of creditors, it 
necessarily follows that every reasonable 
and useful power for the protection of the 
whole body of creditors must also be valid. 
Whilst I thus hold as to the effect of such 
a clause as this in the abstract, I do not of 
course mean to say that a clause authorising 
a sale on credit may not, coupled with other 
circumstances, lead to an inference of fraud 
which would invalidate the deed of assign- 
ment All I mean to determine is that by 
itself such a provision is not illegal. I am of 
opinion that this is the law under 13 Elizap 
beth, and that we need not seek the aid of 
the Provincial statute to enable us to reach 
such a decision. I am of opinion that the 
appeal must be dismissed with costs. 

FouRNiBR, J., concurred. 

Hbnrt, J., stated that as no case of fraud 
or collusion had been made out, he was of 
opinion that the appeal should be dismissed 
with costs. 

GwYNNB, J. — I concur in the opinion that 
this appeal should be dismissed. The clause 
at the end of the second sec of chap. 118 of 
the Revised Statutes of Ontario appears to 
me to have the effect of giving statutory 
recognition to a doctrine already well esta- 



blished by the decisions of the courts, viz., 
that a deed of assignment made by a debtor 
for the purpose of paying and satisfying rafb- 
ably and proportionably, and without prefer^ 
ence or priority, all the creditors of such 
debtor their just debts, shall not be construed 
to be a deed made either to defeat or delay 
the creditors of such debtor, or to give one 
of such creditors a preference over another, 
unless then there be something on the £ftce 
of the deed which is assailed here as being 
void against creditors which, ex necesntate 
rdf has the effect of raising a presumption 
juris et de jure that the intention of the 
debtors in executing the deed was to defeat 
or delay their creditors in the sense in which 
such an act is prohibited by the statute, for 
there is no suggestion that the deed gives to 
any creditor a preference over another. The 
question of intent was one of pure fact to be 
passed upon by the jury who tried the issue, 
and the proper way of submitting that ques- 
tion to them would be to say that if they 
should find the intent of the debtors in exe- 
cuting the deed was for the purpose of pay- 
ing and satisfying rateably and proportion- 
ably and without preference or priority all 
the creditors of the defendants their just 
debts, they should find that it was not made 
with the fraudulent intent which is prohibi- 
ted, and that they should render tlieir ver- 
dict for the plaintiff. The words of the deed 
as affects the selling on credit, in short sub- 
stance, are that the trustee shall, as soon as 
conveniently may be, collect and get in all 
sums of money due to the debtors, and sell 
the real and personal property assigned by 
auction or private contract, as a whole or in 
portions, for cash or on credit, and generally 
on such terms and in such manner as he 
shall deem best or suitable, having regard to 
the object of these presents, such object, as 
expressed in another part of the deed, being 
to pay and divide the proceeds among all the 
creditors of the grantors rateably and pro. 
portionably according to the amount of their 
respective claims. This language, as it ap- 
pears to me, merely expresses an intention 
that the trustee may, at his discretion, sell 
for cash or on credit, accordingly as he shall 
deem best calculated in the interest of the 
creditors to realise the largest amount for 
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general distribution among them rateably 
and proportionably according to the amount 
of their respective claims. 

To hold that this clause in the deed oper- 
ates so as to compel the court to hold, as an 
incontrovertible conclusion of law, that the 
deed was not made and executed as in its 
terms it professed to be, for the purpose of 
paying and satisfying rateably and proper^ 
tionably all the creditors of the debtors their 
just debts, but was made and executed with 
intent to defeat and delay such creditors, 
appears to me to involve a manifest perver- 
sion of the plain language of the deed, and 
such a construction of the clause in question 
is not warranted by any decision in the 
English courts or in those of the Province of 
Ontario, from which this Appeal comes, and 
there is in my judgment nothing in it which 
80 recommends it as to justify us in making 
a precedent by its adoption. If it be said 
that the clause in question, although not 
operating as such a conclusion of law, at 
least affords evidence of the deed having 
been executed with an intent to defeat and 
delay creditors, and not for the purpose of 
paying and satisfying the creditors their just 
debts rateably and proportionably, and for 
that reason was proper to have been submit- 
ted to the jury to be taken into consideration 
by them, the answer is that such a point 
should have been made at the trial, and not 
for the first time, as it was here, in the Court 
of Appeal for Ontario in the argument of the 
counsel for the appellant in his reply. And 
as the jury have rendered a verdict for the 
plaintiff, they must on tliis appeal be taken 
to have found, as matter of fact, that the 
deed was not executed with intent to defeat 
and delay creditors, but was executed for the 
purpose of paying and satisfying them their 
just debts rateably and proportionably. 

Unless there be something on the face of 
the deed which in law nullifies and avoids 
it, the verdict of the jury in maintaining its 
validity must be upheld. Upon this appeal 
nothing, as it appears to me, is open to the 
appellant to contend, but the ]x)ints con- 
tained in his motion in the Common Pleas 
Division of the High Court of Justice for 
Ontario for a rule for a non-suit or judgment 
to be entered for the defendant The judg- 



ment of this court refusing such rule, sus- 
tained by the Court of Appeal for Ontario, is 
what is before us, and I am of opinion that 
the verdict of the jury should be upheld, and 
that the rule moved for was properly rafiiaed. 
I have, however, carefully perused the 
judgments in the case of NichoUon v. Leatiu, 
so muoh relied upon by the counsel for the 
appellant, as it was decided by the Court of 
Appeals for the State of New York, as repor- 
ted in 6 N. Y.R 10, and also the same case 
as decided in the Superior Court of the State, 
and reported in 4 Sand£ 254. The Court of 
Appeals, when reversing the judgment of 
the Superior Court, seem to me to rest their 
judgment in a great degree upon a proposi- 
tion which they lay down, to the effect that a 
debtor might with equal justice prescribe 
any period of credit which to him should 
seem fit, as that which the trustee should 
give upon sales of property assigned to him, 
as assume to vest in him a discretion to sell 
upon credit if such a mode of selling should 
seem reasonable and proper and in the best 
interests of the creditors. 

With the utmost respect for the high au- 
thority of the Court of Appeals for the Sut© 
of New York, this seems to me to be equiva- 
lent to saying that to express an intent of 
vesting in the trustee authority and permis- 
sion to exercise his best judgment by selling 
oa credit, if such mode of disposing of the 
property should seem to be in the interest of 
the creditors whose trustee he is made, and 
to express an intent of divesting such trustee 
of all such authority, and to prescribe to him 
a rigid, unalterable course which, in the dis- 
charge of his trust, he must pursue against 
the dictates of his own judgment, and 
against the will of the creditors whose tms- 
tee he is made, are one and the same thing. 
There are other parts of the reasoning upon 
which this judgment is rested which seem to 
me to lead to the conclusion, that delaying a 
creditor in obtaining satisfaction of hisMebt 
by the particular process of execution in a 
suit at law is equally a defeating and delaying 
of him within the prohibition of the statute 
as the vesting the trustee with authority in 
his discretion to sell upon credit, if snch 
would be a reasonable and proper course to 
pursue in the interest of the creditors, and 
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that the former is not within the prohibition 
of the statute is established in our courts 
beyond all controversy. 

Upon the whole, therefore, after a careful 
perusal of both judgments, I must say that 
that of the Superior Court is, in my opinion, 
based upon much sounder reasoning, and is 
more reconcilable with the English authori- 
ties than is that of the Court of Appeals, and 
I think it a sound rule to lay down as govern- 
ing all cases like the present that an assign- 
ment of property by an insolvent debtor can 
never be declared void under the statute in 
question here, if in the opinion of the tribu- 
nal for determining matters of fact in each 
case, the actual intent of the debtor, as a 
matter of fact, in executing the deed was, as 
the jury must be taken to have found that 
fad in this case, to provide for the pay- 
ment and satisfaction of the creditors of the 
debtor rateably and proportionably without 
preference or priority according to the 
amount of their respective claims ; and, in 
my opinion, the mere fact that the deed con- 
tains a clause authorising the trustee in his 
discretion to sell the property assigned or 
any part of it, on credit, if such a mode of 
selling it should seem reasonable or proper 
and in the interest of the creditors, does not 
justify as a conclusion of law an adjudication 
that the grantor's intent in executing the 
deed was not to provide for such payment, 
but on the contrary, in violation of the pro- 
visions of the statute in that behalf, was to 
defeat and delay his creditors. 



THE CASE OF MR. BUNT IN, 
On p. 228 we gave the observations of Mr. 
Dngas, Police Magistrate, when committing 
Mr. Buntin for trial. The Grand Jury having 
found a true bill, the trial took place during 
the November Term of the Court of Queen's 
Bench, and the defendant was convicted. 
There being no Case Reserved, and the 
motion in arrest of judgment being overruled, 
Mr. Justice Monk (Dec. 2) passed sentence 
as follows : — 

Mr. Buntin,— It is useless for me to at- 
tempt, nor do I wish, to disguise from you 
my regret that it now becomes my duty to 
pronounce upon you the sentence of the law 
in pursuance of the verdict finding you guilty 



of the charge brought against you. The ac- 
cusation was that you, in concurrence with 
Mr. Craig, president of the Exchange bank, 
yourself being then a director of the bank, 
secured and received an undue preference 
over other creditors to the extent of $8,000. 
You were a large creditor of the bank, and 
the amount thus withdrawn was only a part 
of the deposit then standing at your credit 
At this time the bank had suspended payment 
and was in a state of insolvency. In thus actr 
ing you become involved in the commission 
of an illegal act. Upon this point the statute 
is clear and precise, and the facts proved 
were undeniable and in truth could not be 
denied. You were ably defended and you 
had a fair trial. The verdict of the jury was 
sustained in law by the rulings of the court, 
and the result was and is that you stand con- 
victed of having violated the law, and there- 
by you have subjected yourself to the penal- 
ties of a misdemeanour. For this ofience 
the statute inflicts a sentence of imprison- 
ment in jail for any period less than two 
years, at the discretion of the court It may 
be proper to remark that you, being a man 
of wealth, returned the money with interest 
so soon as you became convinced that you 
had committed an illegal act The creditors 
of the bank did not lose one dollar by this 
undue preference. But in the opinion of the 
jury the law had been transgressed; no 
compromise was proved, and, in law, was 
not possibla There are, however, many 
circumstances attending your case which 
incline the court to exercise the utmost 
leniency compatible with a reasonable appli- 
cation and a rather mild vindication of the 
law. Had it been in my power to impose 
only a fine possibly I might have considered 
myself justified in doing so. It may perhaps 
be thought that your case is one of consider- 
able hardship, but even so the sentence of the 
law is inevitable; and, on the other hand, it 
wiU probably occur to you that you acted 
with great rashness and want of reflection in 
dping what you did. I do not deem it 
necessary to add another word except to say 
that after a careful consideration of all the 
incidents of your particular case as disclosed 
by the evidence, the court would rather err 
on the side of clemency than on that of harsh- 



396 



THE LEGAL NEWS. 



ness. Your sentence is that you be impris- 
oned in the common jail of this district for 
a period of ten days. 

W, H. Kerr, ft C, and ITon. A, Lacoste, Q.C., 
for the prosecution. 

/. /. Curran, Q.C,, and C. A, Oeoffrion for 
the defence. 

S, Beihune, Q,C., counsel. 



THE CASE OF MR, JUDAH, 
In this case (see p. 371) a true bill was 
found, and the defendant was tried before 
the Court of Queen's Bench, Monk, J., pre- 
siding. On Dec. 2 the jury being still unable 
to agree after being locked up the previous 
night, were discharged. 

a p. Davidson, Q,C,y and /. A, Ouimet, Q,C>, 
for the Crown. 

Joseph Doutre, Q.C.,and D. Macmaster, Q.C., 
for the defence. 



GENERAL NOTES, 

Appropriation op Moniy Found.— Ellon Moody, a 
hawker, was charged on demind at the Thames Police 
Court on Tuesday, with stealing a puree containing 
about $2. It was alleged that the woman found the 
puree ; but the evidence was not satisfactory, and the 
magistrate discharged the prisoner. In doing so, he 
observed that there was a good deal of misapprehen- 
sion respecting the finding of property. ** If." he said, 
*'apereonfoundianything and appropriated it to his 
or her own use, knowing who the owner was, that per- 
son would be guilty of theft; but if a pereon found, 
say a purse, in which there was nothing to show to 
whom it belonged, there was no obligation to find out 
the owner ; and no theft would be committed if the 
finder appropriated the money.— Washington Law He- 
porter, 

An English lawyer's right to his fee seems to rest on 
a very intangible basin. A ease is reported in which 
a barrister gave up all his regular practice to devote 
himself to a particular case, and after yeara of de- 
voted labour succeeded in winning it. His client, be- 
ing a woman, utterly ignored him as soon as she had 
the estate in enjoyment. He thereupon brought suit 
(see Kennedy v. Brown, 32 L J ■ C . F .. 137), for his fee, 
amounting to 1100,000. But the judges would not allow 
him any standing in court- They enlarged on the 
valueof an advocate's services to his client; but held 
that his remuneration must be a gratuity— an honora- 
rium^ for which no suit could in any case be brought. 
The plaintiff was utterly ruined, having abandoned all 
his other practice with the particuUr case, and died 
shortly afterwards broken-hearted.— /Cj/. L. Rep. 

CoNTRiBUTORT NEGLIGENCE.- In the recent case of 
the " Vera Cms," in the English Admiralty Court (41 
L. T. Rep. N- S 26), which was an action to recover 
damages for personal injuries, the plaintiff contended 



that contributory Bogligenoe on his part did not pre- 
vent him from recovering, provided he eould show that 
the defendant, by the exercise of dueeare, might hart 
prevented the accident, notwithstanding his negiigenoe. 
This position the court refused to sustain. After 
citing several cases mentioned by the plaintiff, tht 
court said : " What those cases really deckle is that, 
although there may have been negligence on the part 
of the plaintiff, yet unless he, the plaintiff, might by 
the exercise of ordinary care have avoided the coo- 
sequences of the defendant's negligence, he is entitled 
to recover. If by ordinary care he might have avoided 
them, he is the author of his wrong (cfl the judgment 
of Parke, B.. in Davis v. Majon). This doctrine, it 
will be seen, is a different thing f rmn that for whieb 
the plaintiff is here contending." — Dailif Lne Beoord 
iBoaton). 

Measure op Damages.— In the case of King v. Wat- 
ton, the Texas Court of Appeals decided that, where a 
contract is broken, the measure of dunages in respeet 
of such breach is the amount which would arise under 
circumstances that may reasonably be held to hare 
been in the contemplation of both parties at the tim<* 
of making the contract. In the case in qneition, A 
made a contract to thresh B's grain, and told him b« 
would thresh it on July 4th. B prepared his grain, A 
failed to thresh it, and the grain remained exposed 
until Septempber. The Court held that B could not 
recover the amount of the deterioration of the Kraio 
from exposure, as neither party at the time of contract 
could reaeonably be supposed to have contemplated 
such exposure. It was further decided in the same 
case that, where the plaintiff^s petition shows a case 
entitling him to nominal damages, but joins a elain 
for substantial damages, which is not tenable, it is oot 
error to sustain a demurrer to the whole petition.— X«v 
Record iBoeton)- 

The Case ok Mr. Judah.— A correspondent of the 
Gazette, referring to the observations of Mr. Dt^ 
noyere (an/«, p. 371), says:—** The cases cited by him 
tojuiftify the hanging up of this case until the cinl 
action is concluded, are hardly in point. Tbey are 
cases where there was no doubt about the offence 
charged being a crime, one of them, if I mistake not, 
being a charge of perjury In this case, aoooriiog t'j 
all the authorities, there was no crime- The £ngli?b 
case cited by Mr. Macmaster in his argument was reiy 
clear upon that point, and no attempt was made to 
meet it. But there is another case nearer home. Some 
yeare ago the firm of Owen MoGarvey k Co, purchased 
some property to which the vendor, it turned oat, had 
no proper title . A criminal action was taken for f al*e 
pretences, and the matter came before the Coart of 
Queen's Bench, Mr. Justice Ramsay, whose abilitr w 
a criminal lawyer everybody admits, presiding. The 
moment the facts of the case were stated by the leamed 
Queen's counsel who had charge of it for the pn»eta- 
tore, the judge at once, on the ground that a breach of 
contract or covenant, arising out of a defect in title i« 
land, could not be made a crime, ordered a verdict of 
acquittal, which the jury rendered without leavins: the 
box, and the accused was at once dismissed- The deed 
in that case wa« made by Trefle Brien dit Derocbe to 
the firm of Owen McGarvey ikCo., paased by AlphooM 
(^ovis Deoaryt notary. " 
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Vol. VII. DECEMBER 18, 1884. No. 50. 

BUSINESS IN APPEAL. 
The November Term began at Montreal 
CD the 15th ult with 80 cases inscribed. This 
was a decrease of 36 cases as compared with 
the November Term of 1883. The additional 
Terms of last winter account for the diflFer- 
ence. Judgment was pronounced during the 
Term in 23 cases ; the judgment of the court 
below was affirmed in 18 cases, reversed in 4 
and reformed in 1 case. Eighteen cases 
were beard during the term, nine of which 
(the Provincial Tax cases) were argued to- 
gether. We give elsewhere a risumi of each 
day's proceedings, which, we think, will be 
of interest, both to town and country readers, 
and often fituulitate search as to the £ate of 
particular cases. 



THE BEST MODE OF EXECUTING 
CRIMINALS. 

The Lancet says :— " At length it is begin- 
ning to be recognised in France that the 
brain of a decapitated criminal lives, and 
conscioQsness is maintained, for an appreci- 
able time, which to the victim may seem an 
age, after death — an opinion we strongly ex- 
pressed many years aga This ghastly fact, 
as we have no doubt it is, being perceived, it 
is beginning to be felt that executions cannot 
any longer be carried out by the guillotine. 
Pruasic acid is now proposed. If instantane- 
ous death be desired, this is clearly inadmis- 
sibla The period taken to terminate life by 
poison of any kind must needs vary greatly 
with the individual In not a small propor- 
tion of instances we fancy death by prussic 
acid would be considerably protracted, and, 
although loog dying is not so horrible as liv- 
ing after death-HSo to say — ^yet it is strongly 
opposed to the interests of humanity to pro- 
tract the agony of a fellow creature dying by 
the hand of justice. Electricity is another 
agent suggested. We doubt the possibility 
of appl3ring this agent so as to destroy life 
instantiy. We oonf^ that, looking at the 
matter all round, we incline to think that 



hanging, when properly performed, destroys 
consciousness more rapidly, and prevents its 
return more effectually, than any other mode 
of death which justice can employ. It is 
against the bungling way of hanging we 
protest, not against the method of executing. 
That is, on the whole, the best, we are con- 
vinced." 



NOTES OF GASES. 

COURT OF QUEEN'S BENCH. 

MoNTRBAL, Nov. 26, 1884. 
Before Dorion, C J., Rakbay, TsasiBs, Cross 

and Baby, JJ. 

DoBiov (deft below), Appellant, and Dorion 

(plaintiff below), Respondent.* 

Procedure— AcownL 

Where a defendant, in an action asking for 

an account of his administration of real 

estate under a special agreement, pleads, 

first, that he has never been put in default to 

render an account, and has always been 

ready to account, and^ files an account with 

his pleas, ar ^* further pleads that he owes 

nothing nnr j-the i^eged agreement, field, 

that the adOunt aocompanying his plea will 

not be rejecsted on motion as irregular and 

prematurely filed. 

2. An account rendered in such case should 
not be rejected on motion, on the ground 
that the chapter of disbursetnents contains 
items having no apparent connection with 
the administration of the property, this being 
a question to be determined only on a dibai 
decompte. 

Judgment reversed. 

Dalbec <k Madore for the Appellant 

Oeoffirion, Counsel 

Pagnudo dc Lanctot for the Respondent 



SUPERIOR COURT. 

Montrbal, Nov. 28, 1884. 
"• B^ore Loranokr, J. 
LovBJOY V. Campbbll, and The PROTBerfANT 
Board of School Comhibbioxbrs, T.S.* 

Salary of Schoolrteacher — 38 Ftc, cap. la— 
ISMic employee— C. C. P. 628. 

The defendant was a teacher in the em- 
*To appear in Montreal Law Repoita. 
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ploy of the Protestant Board of School 
Commissioners of Montreal His salary be- 
ing seized under a judgment, he claimed ex- 
emption under 628 C. C. P. 

Hddj that the provisions of 38 Vic, Cap. 
12, which subject a portion of the salaries of 
public employees to seizure, do not apply to 
the salary of school teachers under the con- 
trol of the Boards of School Commissioners, 
and that under C. C. P. 628 their salary is 
exempt from seizure. 

Kerr, Carter & Ooldstein for the plaintiff. 

Downk & Lanctot for the defendant. 



OOUR DE REVISION. 

QuHBBc, 30 oct 1884. 

Coram Stuart, Caron et Boukobois, JJ. 

Senegal v. Choqubttb. 

Procedure — FaUfi et Articles — Prcuve. 

Le present jugement de la Cour de Revi- 
sion, iiifinne un jugement de la Cour Sup^ 
rieure de Montmagny, par lequel led^fendour 
avait ete condamn^ k payer au demandeur la 
somme de S50 de dommages pour injures 
verbales. Le demandeur r^clatnait $12,000 
par son action. 

I^e jugement de la Cbur de Revision est 
tr^ oxplicite par lui-memo, et nous le don- 
nons en en tier : 

" La Cour, etc. 

" Consid^rant que le dit demandeur en 
vertu d'un ordre valide, a ^te, lo 14 Janvier 
dernier, dument assigne A r^pondro lo quin- 
zitme jour de f(6vrier alors prochain et main- 
tenant dernier, ^ certains intorrogatoires sur 
fails ot articles annexes au dit ordre ; 

" Considerant que le dit demandeur du- 
ment assign^ n*a pas r^ixjndu aux dite inter- 
rogatoires le dit jour, quinze f(6vrier dernier, 
ni depuis; 

" Considerant que le dit demandeur n*a ja- 
mais ofFert de r^pondre aux dits intorroga- 
toires sur paiement de ses frais de d^place- 
ment ; 

" Considerant que les intorrogatoires nu- 
m^ros cinquieme et sixi^me annexes aux dit 
ordre, etaient pertinents & la contestation 
mue entre le d^fendeur et le demandeur; 

" Considerant qu*il r^sulte de la preuve 
faite par les parties en cette cause que le dit 
defendeur n*a pas prof6re sur le compte du 



demandeur les accusations mentionnees en 
la declaration, que les paroles dont le defen- 
deur s'est servi en parlant du demandeur ne 
comportait aucune imputation directe de 
malhonnetete, et que le defendeur n'a caus^ 
aucun dommage au demandeur; 

" Infirme le jugement rendu le quatrieme 
jour de juillet dernier centre le dit defendeur 
en favour du demandeur par la Cour Sape- 
rieure siegeant dans et pour le District de 
Montmagny, et rendant le jugement que la 
dite Cour aurait dt rendre, declare aver^ 
les faits articuies dans les dits intern^atoires 
num^os cinq et six, et renvoie Taction du 
dit demandeur avec depens de la Cour Supe- 
rieure et les depens de la Revision en faveor 
du defendeur. 

/. O, Bossi pour le demandeur. 

P. Aug. ChoquetU pour lui-meme. 

(P.A.C.) 

SUPERIOR COURT. 

SuBRBROOKB, Feb. 26, 1884. 
Before Brooks, J. 
McFarlanb v. McNbbcb. 
Capias — Intent to defraud. 
Heldf that where a debtor who in 1875 had 
secreted his property and left Ckinada tcUh 
intent to defraud^ came Umporarily into 
the Province in 1882, and w«^ capia^d <m 
he uus again leaHng^ that the secretion and 
departure in 1875 coupled ioith intenUon of 
again leaiing in 1882, were tiufficu^nt ground 
for tJie arrest ; and the capias vxu dedartd 
good. 
Per Curiam. The defendant was arrested 
under a capias in November 1882. The affi- 
davit alleges that in 1875 defendant secreted 
his property and absconded and has since 
resided in a foreign country, is now tempora- 
rily in Quebec, about to leave for England. 

Defendant petitions against this and alleges 
the allegations of the affidavit to be untrue. 
Defendant, a physician, was residing and 
practicing in Bury ; afler the rendering of 
judgment in favor of plaintiff, defendant sold 
at auction all his moveables and left Bury. 
It is shown that he was indebted to various 
parties, and that his movables must have 
sold for considerable ; one witness states he 
paid his debts as far as he was able from the 
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prooeeds, bnt can give no details ; he was 
owing plaintiff bat paid him nothing. 

Defendant then left and apparently was 
employed as surgeon on the Allan Line be- 
tween Liverpool and Quebec, and afterwards 
between Liverpool and Africa and Liverpool 
and New York. 

In November 1882, plaintiff finds him in 
Quebec on the point of leaving for Liverpool 
and arrested him. Was he justified in so 
doing ? After leaving Bury it would appear 
that the defendant married again and had 
his domicile in England, he certainly divest- 
ed himself of all his property in this country, 
perhaps paying some of his creditors to the 
detriment of others ; this was a legal fraud, 
and plaintiff might then have arrested him. 

Having failed to do so, is plaintiff now, 
when he finds him, after long absence in 
foreign countries, within the jurisdiction of 
this Court, debarred from so doing ? 

The case of AfcKenzie d: Shaw, was when 
a merchant was going and had been in the 
habit of going to Europe and returning to 
his domicile here. In Hurtubise v. Bourret 
it was not alleged where the debt was con- 
tracted (23 L. C. J. 180). In the cases of 
Henderson v. Duggan^ and Pa\det v. AiUaya, 
the circumstances disproved any JraudiUent 
irUent. 

Defendant certainly did in law secrete his 
property, for he sold all he had without 
applying any of the proceeds to pay plaintiff. 
He left the country for many years, residing 
in foreign parts, and making no attempt to 
pay his debts, he never communicated with 
his creditors, though he was in constant em- 
ployment as a professional man, presumably 
getting adequate remuneration. 

What is intent to defraud ? In this case 
he had for years kept out of the jurisdiction 
of our courts, and was again leaving when ar- 
rested. 

When he left Bury he did so under ex- 
tremely suspicious circumstances ; it is shown 
that he meditated how to get away without 
paying his debts, prevaricating, and in the 
end insulting his creditor. 

I think he was, even under the strict inter- 
pretation which some of our Judges place 
upon the law of capias, liable to arrest. 

H. B, Brown for plaintiff. 

/, W. Merry for aefendant 



CX)URT OF APPEAL REGISTER. 
Montreal, Nov. 15. ^ 

Bury & /Samu^/.— Motion to proceed ex 
parte.— C. A. V. 

Mdson & Stames, <fc The Hon. E. /. Flynn, 
respondent par repmc cTinstance. — Motion of 
appellant, to force the Hon. E. J. Flynn to 
take up the instance in the place of the Hon. 
Mr. Starnes. — Granted. 

Dorion & Crowley. — ^Motion to dismiss ap- 
peal—Granted as to costs by consent. 

Maihauf & Laurendeau. — Motion to dismiss 
appeal. — Granted as to costs. 
Nov. 17. 

Montreal, Portland <fc Boston Railway Co. & 
Hatton. — ^Heard on motion of respondent to 
set aside appeal bond. 

Dorion & Dorion (No. 120).— Part heard. 
Nov. 18. 

Dorion & Dorion (No. 120). — Argument 
concluded ; C. A. V. 

ReiUy & flannan.— Heard ; C A. V. 

Virtue & Vaillancourt. — Part heard. 
Nov. 19. 

Bury <fc Samuel. — Motion to proceed ex 
parte rejected with costs. 

Merriman d* Burroughs. — Motion for leave 
to appeal from interlocutory judgment, rejec- 
ted with costs. 

Montreal, Portland <k Boston Railway Co. <k 
HaJUon, — Motion to reject security bond 
granted ; bail bond set aside ; eight days to 
enter new security. 

Sipling & Sparham Fireproof Roofing Co. — 
Judgment confirmed. 

Reed & Sparham Fireproof Roofing Co. — 
Judgment confirmed. 

Hogan cfc (Hty of Montreal. -^-Judgment re- 
versed- 

Ouim£t & Nonnandin, — Judgment con- 
firmed. 

IAghthaU<& Craig. — ^Judgment confirmed. 

Foley <fc Cressy. — ^Judgment confirmed. 

Oaudin dc Ethier. — Judgment confirmed. 

Virtue & Fatitoncourt.— Argument con- 
cluded; a A. V. 

Les Curi & MarguHliers de VGBavre & Fabri' 
que de Varmnes dc Choquet. — Motion for sub- 
stitution granted. Heard on the merits ; C. 
A.V. 

Black <fc Shorey.-'Keaxd; G A. V. 

Ross <& Xan^Zow.— Heard ; G A. V, 
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Nov. 20. 

Cuthbert dc EoanB, dc (Xarina. — ^Motion for 
Bubetitution, granted by consent 

Wadffworth dc McCord, — Parties heard as 
well on the motion of respondent to quash 
appeal as on the motion of appellant to file 
bailiflTs return ; C. A. V. 

Stanton dc Canada Atlantic Bcnhvay Co. ds 
Bank of B, N. A, et oZ.— Part heard on merits 
of interlocutory judgment 
Nov. 21. 

Stcmton ds Canada Atlantic Baihoay Co., dc 
Bank ofB. N,A,et oZ.— Argument concluded ; 
GAV. 

Lamhe dc Canadian Bank of Oomfn^rce.— The 

parties file a consent that Justices Tessier and 

Cross do sit in this cause. — Cause part heard 

on merits. 

Nov. 22. 

Larribe dc Canadian Bank of Commerce, — 
Hearing on merits resumed and continued 
until the adjournment of the Court 

Nov. 24. 

La Corporation du VfUage ChamUy dc 
<Sfc/i«jr<fy.— Judgment confirmed. 

La Cie, du Chemin defer Montreal dc Sorel dc 
Vincent et ol.— Judgment confirmed. 

Senical dc Villette et at — Motion for congi 
d^appel granted for costs. 

Hubert dc The City of Montreal, — Judgment 
reversed with costs; motion for appeal to 
Privy Council granted. 

Lambe ,dc Canadian Bank of Commerce, — 
Hearing resumed and continued until the 
adjournment 

Nov. 25. 

Montrealy Portland dc Boston Railway Co- dc 
Hatton, — Motion of ajipellants, that the ap- 
peal bond already made and filed in this 
cause be held to be sufficient The appellant 
filed duplicate of consent to execution. The 
respondent present in Court not objecting, 
the motion was granted. 

Bell dc Courts dc Mcintosh. — Motion to dis- 
miss appeal, heard ex parte ; C. A. V. 

Lambe dc Canadian Bank of Commerce. — 
Hearing resumed and closed ; C. A. V. 

Note.— With this case were also submitted 
the following : — 

Lambe dc Merchants Bank of Canada, — C. 
A.V. 



Lambe dc The Ontario BanL—C. A V. 

Lambe dc The MoUons BanL—C. A Y. 

North British dc Mercantile Intvranee Co. & 
Lamhe.— C, A V. 

Williams Manufacturing Co. dc Lambe.— C 
AV. 

Lambe dc The Bank of Toronto.— C A. V. 

Ogdensburg Coal dc Towing Co. dc Lambe.— 
C. A. V. 

Export Lumber Co. dc Lambe.— C. A. V. 

Biron dc Trahan. — Heard on merits; C 
AV. 

Deschenaux dc Lizotle. — ^Part heard. 

Nov. 28. 

BeU dc Court, dc 3fc/nto«^— Motion to dis- 
miss appeal rejected without costs. 

La Corporation du Bout de Vide dc Rehum.— 
Judgment confirmed, Ramsay, J., dissenting. 

Dunn dc Wiggins. — Judgment confirmed. 

Simpson dc The Corporation of Ormstmcn.— 
Judgment confirmed. 

Dorion dc Dorion (No. 586). — Judgment re- 
versed. 

PoUras d: XoZotm^.— Judgment confirmed. 

Deschenaux dc Lizotte. — ^Hearing resumed 
and continued until adjournment 

BtoLEL 

Lorsque les causes de la campagne sont 
fix^ & un jour, et que ce jour ne sufiit pas 
pour en disposer, alors le jour suivant lear 
est r6serv6, et de mdme de jour en jour 
jusqu'A ^puisement du r61e des causes de la 
campagne jlVexclusion des causes de la ville. 

Nov. 27. 
Beauckamp dc Letoumeux, — Judgment con- 
firmed. 

APPBL DBS CAUSES PBRIM 'B8. 

Joseph dc tSaunders. — Appeal dismisseti. 

Maclaren dc La Sodili de ConMruciion Mitro- 
polHaine. — Appeal dismissed. 

Federal Bank dc Broum.— Appeal dismissed. 

Parker dc Steivart — Appeal dismissed. 

Pangman dc Lamarche. — Appeal dismissed. 

Pangman dc Buchanan. — Appeal dismiased. 

Deschenaux dc Lizotle. — Hearing resumed 
and concluded. 

Pillow et al. dc Courdu Recorder.— Beaid on 
merits; C A. V. 

The Court adjourned until December 9 for 
judgments. 
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Dec. 9. 

Smecal d: ITatton.— Judgment reformed* 
Both parties move for leave to appeal to the 
Pri\-y CbunciL Motions granted by consent 

Black <fr Walker. — Judgment confirmed, 
Monk and Cross, JJ., dissenting. 

Canada Paper Co. & McDougaU. — Judgment 
confirmed. 

St. Arnaud <t- Leonard. — Judgment con- 
firmed. 

Bruneau d: BenoiL — Judgment confirmed. 

Eaton & Murphy. — Judgment confirmed. 

Iax Cie du Chemin de Piage dc Leclerc — 
Judgment reversed. 

RECENT DECISIONS AT QUEBEC. 

Re9oltU\on of County Cou)icil. — JugS^ lo. 
Qa'il y a ouverture ft la voie de cassation 
devant la Gour de Circuit, d'une decision ou 
r^lution d'un conseil de comt^, m^me si^ 
freant en appel d'un rdglement du conseil 
local, si le conseil de comt^ commet une ill^ 
galit^. 

2. Que c'est le cas d'appliquer les articles 
100 et 698 qui ont rapport k tons les conseils 
municipaux, locaux ou de comt^.— Zo Cor- 
poration de St. Maurice v. Dufreme, (Queen's 
Bench), 10 Q. L. R. 227. 

Elxdution of Community. — Jugi, 1. Que 
dans le cas d'exclusion de communaut^, le 
mari n'a que Tusufruit des biens meubles de 
sa femme ft qui roste la propri^t^ de tons 
ceux qui ne sont pas fongibles ; qu'en cons^ 
quence le mari ne peut les aligner, ni les 
cr^anciers du mari les saisir. 

2. Que sous le regime d'exclusion de com- 
mnnaut^, la preuve testimoniale est admise 
relativement aux meubles acquis par la 
femme depuis le mariajje. — Hdpiial Gtntral 
V. GingroB, et Lacroix, oppt. (Superior Court, 
Casault, J.), 10 Q. L. R. 230. 

Marine Insurance. — Held, that in an action 
for total loss on a policy of marine insurance, 
the plaintiff may recover for a partial loss.— 
The Merchants Marine Immrance Co & Ross 
(Queen's Bench), 10 Q. L. R. 237. 

Freight — Goods damaged [in unloading. — 
Held, that the master of a vessel is entitled 
to recover freight on the cargo delivered at 
the port of destination, though the goods 
have been damaged in unloading. 



2. The recourse of the consignee may be 
in damages, by plea or incidental demandi 
to recover the loss sustained. — Halcrow v. Le- 
mesurier, (Queen's Bench), 10 Q. L. R 239. 

Petitory Action — Demurrer. — In a petitory 
action, 4o which the defendant demurred on 
the ground that the plaintifif had not alleged 
his title nor that of his auteurs, nor that the 
same were enregistered, held, over-ruling the 
demurrer, that such allegations were not ne- 
cessary, and that the averment that the 
plaintiff's auteurs were, at the time of the 
sale to him, proprietors in open, public and 
peaceable possession of the land so sold, in 
virtue of good titles, was sufficient to render 
the declaration non - demurrable on the 
grounds urged by the defendant — Ross v. 
Lefebvre (Court of Review), 10 Q. L. R. 244. 

Controverted Elections Act, Canada — Comjq[>t 
Influence — Freedom of the press. — Jugi, 1. Que 
le fait de promettre de payer, ou de payer 
des comptos dus pour une Election ant6- 
rieure, constitue une manoeuvre frauduleuse. 

2. Que I'engagement de charretiers pour 
mener voter les ^lecteurs le jour de la vota- 
tion constitue aussi une manoeuvre fraudu- 
leusa 

3. Que la presse a droit de discuter la 14ga- 
lit^ d'un arr^t du tribunal, mais que si, en 
faisant sa critique, elle s'6carte de la v^rit^, 
elle devient justiciable du tribunal, pour m^ 
pris de Cour. — DussatUt et (H. v. f^/l^au (Supe- 
rior Court, Caron, J.), 10 Q. L. R. 247. 



THE COLERIDGE LIBEL CASE. 
The action of Adams v. Coleridge, tried last 
week, reads more like a passage from one of 
those novels in which the late Mr. Anthony 
Trollope delighted to confide to his readers 
the domestic perplexities of persons in high 
places than a chapter out of real lifa No advan- 
tage is to be derived from discussing the moral 
and social aspects of the case. Chief Justices 

I have had trouble with their daughters before. 

, Lord Coke, when he wished his daughter to 
marry according to his own choice, put on 

I breastplate and sword and stormed the house 

! in which she had taken refuge, pledging his 
knowledge of law that tho6«^ who resisted him « 

I might be guilty of murder, while those on his 
side would be justified. ]x>rd Coleridge >" 

I entitled to diaapprove of a son-in-law £ 
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the less because be happens to be Lord Chief 
Justice, and to enforce this disapproval by 
the only means in the power of a father to- 
wards an adult daughter— namely, by omit- 
ting her name from his will. Public opinion, 
no doubt, expects that a Chief Justice in such 
circumstances will not act out of caprice, but 
according to equity. It must be assumed 
that this natural expectation has not been 
disappointed, in the absence of any material 
to form an independent judgment That 
material is not in existence; and without 
knowing all the circumstances, it is unfair to 
suggest that anything but justice has been 
done. The action of libel brought against 
Lord Coleridge's son by the intended husband 
in respect of a letter written to Miss Coleridge 
raises, however, in itself sufficiently impor- 
tant questions both in legal administration 
and the law of libel to merit full discussion. 
The first question deserving inquiry is how 
Mr. Justice Manisty discharged the very deli- 
cate task of trying a case in which the inter- 
ests of the chief of the bench on which he sits 
were directly involved. It is unlucky that 
the course adopted by the learned judge was 
such as not to satisfy the public. His action 
in declining to nonsuit the plaintiff in the first 
instance, and, immediately after the verdict 
of the jury for £3,000 damages, entering judg- 
ment, with costs, for the defendant, was easily 
open to misconstruction. It looked like a con- 
temptuous treatment of the verdict of a jury 
in the interests of a brother judge. That 
nothing of the kind was intended is obvious 
to every lawyer, but difficult for laymen to 
understand. The only fault, if such it was, 
of the learned judge was in not regulating his 
conduct in a case of such sensational interest 
so as not to be misunderstood by the world at 
large. The course taken was, in fact, the most 
favourable that could be taken for the plain- 
tiff. The learned judge was clearly of opinion 
that the occasion was privileged, and tliat 
there was no evidence of malice. Still the 
Court above him might be of a different 
opinion, and in order to avoid putting the 
plaintiff to the expense and annoyance of a 
new trial, if the other judges should differ 
from him, the learned judge allowed the 
question to go to the jury and the damages to 
be aasessed. The practice before the Judica- 



ture Acts, in such circumstanoee, was to let 
the case go to the jury, and to reserve lea\ :• 
to the defendant to move to enter a nonsjit, 
but this practice was rescinded in Deceml^r, 
1876. After the jury had given their verdict 
the judge might have declined to give iniz- 
ment, and left the parties to move (Order 
XXXVLJ rule 39). This practice was not un- 
common in the early days of the Judicature 
Acts, but it is now unusuaL Since the pass- 
ing of the Judicature Act, 1876, which byseo- 
tion 17 requires that the action shall be dis- 
posed of by the judge at the trial, it is con- 
sidered that the parties are entitled to t]f 
opinion of the judge who tried the caj?e. The 
only other course open was simply to noniult 
the plaintiffl This is a course not^ infrequently 
followed by judges during their fi rat years on 
the bench, but experienced judges hardly ever 
resort to it, knowing that it too often exposes 
the parties ta a second trial The criticisinii, 
therefore, which have been made on Mr. .Tu:*- 
tice Manisty for * overruling ' the verdict of 
the jury proceed from want of knowledge of the 
procedure of the Courts, just as any snggoe- 
tion of motive proceeds from a total igno^ 
ance of the character of the judge, and is at 
once repudiated by every lawyer who hears it 
The mention of costs was due to a slip on the 
part of the Attomey-Greneral. The costs fol- 
lowed the event — that is, the judgment— and 
the defendant could only lose them on t].e 
application of the plaintiff. Whether Mr. 
Justice Manisty was right in his two rulings 
fully deserves consideration. The first nilin?, 
that the occasion was privil^ed,is supported 
by a decision of Baron Alderson in 1835. in 
the case of Todd v. Hawkins, 8 C. & P. 88. The 
action was brought against the son-in-law 
of a lady who, having become a widow, pro- 
posed to marry the plaintiff. The learn-^l 
judge ruled that a son-in-law had sufficient 
interest in his mother-in-law to create a pri- 
vilege for a letter writton to her remonstrat- 
ing upon the proposed marriage. The question 
of express malice was left to the jurj', and 
a verdict found for the defendant. The deci- 
sion, if it be sound law, covers the present case; 
but it was only a Nisi Prius decision, and 
although it bound Mr. Justice Manisty, will 
not bind the Courts above- The law of pri- 
vileged occaaions is somewhat vague, bat. 
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according to Baron Alderson, an intimate 
friend of a person about to marry is entitled 
to give waminj? against the proposed mar- 
ri&ga It is clear that the line cannot be 
drawn at relatives, and it is diflacult to draw 
the line at all so as to give a practicable 
definition, unless it is drawn at parents 
and guardians. Baron Aldeison, in the case 
referred to, charged the jury » be rather 
liberal to the writer of such a letter in putting 
a construction on his motives, but the jury in 
Adatns v. Coleridge passed a very stem judg- 
ment on the defendant Possibly they mis- 
understood the frequent objections of the 
Attorney-General and the rulings of Mr. 
Justice Maniaty against the plaintiff. These 
interruptions had in reality the effect of keep- 
ing the plaintiff straight in the conduct of his 
case. Whenever he was on the verge of com- 
mitting an indiscretion which might have 
ruined his case, he was puUed up either by 
the judge or the opposing counsel. This may 
have looked like an attempt at repressioni 
wliereas it was in fact guidance, and may 
partly have accounted for the absurd verdict 
of £3,000 damages. This amount seems to 
have been suggested by a desire to compen- 
sate the plaintiff for the loss of dower with 
his intended wife — ^a consideration totally 
out of the question. Jf the jury were right 
iu decnding that there was an excess of pri- 
vilege, a complimentary sum as damages 
Would have amply sufficed. The verdict 
having been arrived at, it is not easy to say 
that it is unsupported by evidence. If a 
younger brother is privileged to write to his 
mtBT defamatory statements of her intended 
husband, the law must carefully guard 
against any excess of such privilega The 
jury were probably impressed by the tone of 
)Ir. Coleridge's effusion, especially his ' not 
tearing a fig,' his reference to the plaintiff's 
' bluster,' and his imputation of sordid matri- 
monial views, and, above all, by the fact that 
the defendant, on being informed of the un- 
truth of the statements which he had made, 
declined to enter into any further commimi- 
cation about them. 

It may be assumed that the case will go 
either to the Divisional Court or the Court of 
Appeal Ifthe Attorney-General simply rests 
on the decision of Mr. Justioe Manisty,the 



plaintiff under Order XL., rules 4 and 5, must 
apply to the Court of Appeal if he desire to 
have judgment entered for him. If, however, 
the Attorney-General desire a new trial, either 
on the ground that the verdict is against the 
weight of the evidence, or that the damages 
are excessive, the Divisional Court will have 
jurisdiction over both motions. Under the 
old Rules there would have been two applica- 
tions — one to the Court of Appeal and the 
other to the Divisional Court; but by the 
new Rules, if there is a motion for a new trial 
as well as a motion to ;^verse the entry of 
judgment, the Divisional Court hears both. 
The verdict of the jury was of course largely 
due to the fact that the defendant was not 
called as a witness. • It was suggested on his 
behalf that the information on which he 
wrote was communicated confidentially, and 
that he could not go into the witness-box 
without a breach of confidence. But he did 
not appear in the witness-box to make this 
explanation. If he had declined to answer 
questions the worst that could have happened 
to him would have been his committal to 
prison by the judge; and the position of a 
man sent to prison for refusing to betray the 
confidence of his friends is not altogether 
without its consolations. Whether Mr. Justice 
Manisty be right or whether the jury be right, 
the result is unsatisfactory either way. If the 
former, the limits on the right of a brother to 
remonstrate with a sister on her proposed 
marriage have not been adequately consid- 
ered; if the latter, ridiculously excessive 
damages have been given. — Law Journal, 
/London). 

NEW PUBLICATIONS. 

Thb Law of Medical Men, by B. Vashon 
Rogers, Jr., of Osgoode Hadl, Barrister- 
at-law : Publishers, Carswell & Ca, To- 
ronta 
The subject of his latest work, as may be 
supposed, affords the author ample oppor- 
tunity for the display of a great deal of 
curious lore and the citation of a number 
of peculiar cases. Mr. Rogers begins with 
the Druids, as the first medical practi- 
tioners in England of whom there is any 
record. Chirurgery was pretty much res- 
tricted to the monks and clergy until the 
twelfth century, when the Council of Tooib 
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enacted (A. D. 1163) that no clergyman or 
monk should undertake any bloody o[)eration. 
From that time the practice of surgery fell 
into the hands of the barbers and smiths 
who had previously been employed as assist- 
ants and dressers to the ecclesiastical opera- 
tors. The smiths were soon superseded by 
the barbers who, in 1461, were incorporated 
under the name of " The Company of Barbers 
in London," and none were allowed to prac- 
tise save those admitted by the company. 
In 1745 the barbers in turn were ousted by 
the surgeons. The decisions bearing upon 
the practice of medicine and surgery are 
more numerous than might be supposed; 
and Mr. Rc^rs does not profess to have 
exhausted the list. A great many interesting 
cases, however, may be found bearing upon 
fees, who should pay the doctor, who may 
practise, negligence and malpractice, criminal 
malpractice! expert evidence, defamation, 
relations of medical men with patients, dis- 
section and resurrection. Even dentists are 
not forgotten, and they are instructed as to 
the consequences of pulling the wrong tooth, 
eta The worki of Mr. Rogers have usually 
come to us from the other side of the line, 
although he is a Canadian barrinter. The 
present work, however, appea-s in a Cana- 
dian dress, and is from the well-known house 
of Carswell & Co. We have already expressed 
our-appreciation of Mr. Bo^rs, who like the 
prophets, has less honour in his own coun- 
try than abroad. We trust that the present 
venture will make him better known at 
home. 

Brttibh Columbia Law Rbpobtb. 

The Pacific Province has commenced the 
task of reporting its judicial decisions, and 
the work appears to be very creditably exe- 
cuted by Mr. P. AR Irving, barrister-at-law, 
formerly of Hamilton, Ont. The reports are 
published under the authority of the Law 
Society of British Columbia. 

LOBRAIN ON LbASB AND HiBB. 

We are glad to notice a new book which 
will form a valuable addition to the too 
small collection of works on the law of this 
Province. Mr. Uon Lorrain's "Code des 
Locateurs et Locataires" (Montreal, 1885: 
A. P^riard, publisher] contains a succinct, 
but sufficiently complete, exposition of the 
law of Quebec on the contract of lease and 
hire of things, including the lease of cattle 
on shares, and emphyteutic leases. The 
work is divided into chapters and sections 
on the plan of the well-known work by 



Aubry and Ran, and the doctrines laid down 
are supported by citations of the Articles of 
the Civil Code and of the decisions of our 
courtR. There are also references to the old 
French authors and to the commentators on 
the Code Napol^n; but the citations are 
commendably short, and the reader's atten- 
tion is not drawn away from the subject by 
the lengthy and over-subtle discussion which 
often renders theoretical treatises of little use 
to the practitioner. At the same time, the 
difficulties of the subject do not appear to 
have been passed over. For instance, the 
perplexing Question arising from the redac- 
tion of Article 16*) 7, as to the termination of 
a verbal lease for a definite period, is well 
discussed. We also notice a careful treat- 
ment of the disputed Question whether the 
expression " to assign his lease," in article 
1638, means a cession or sale of the lessee's 
rights, or merely a subletting of the thing in 
its entirety. 

We may add that tha typographical part 
of the work has been veiy correctly and 
neatly done, and is highly creditable to the 
publisher. 

! CANADA GAZETTE NOTICE:^. 

Henry B. Beard, Q.C., of Woodstock, Ont., 
I has been appointed deputy judge of the 
I county court of the county of Oxford. 

! The Union Bank of Lower Canada gives 

I notice of a semi-annual dividend of two per 

I cent. ; the Standard Bank of Canada jrivo^ 

I notice of a sonii-annual dividend of three and 

a-half per centj the Bank of London in 

Canada of ii sjmi-annual dividend of thn^^ 

> and a-half per cent. ; the Bank of Comment 

of a semi-aiinual dividend of four per cent ; 

the Banque de St. Jean of a semi-annnal 

dividend of three per cent* ^ and the Imperial 

Bank of Canada of a senu-annual dividend 

of four per cent 

Letters patent have been issued to ^ The 
English and Canadian Wire Fastening Com- 
pany of Montreal, Canada (limited)" ; capital 
$300,000 ; incorporating M. C Mullarky , Jas. 
Lejiqgett, A. T. Keegan, M. D. Barr, Louis 
C6te, and O. E. Lewis. Supplementary 
letters patent have been issued to the "Black 
Diamond Steamship Company of Montreal 
(Limited)," increasing tne capital from 
$300,000 to $600,000. 

Notice is given of an application to incor- 
porate the Synod of the Evangelical Lutlieran 
Cliurch of Canada under the name of the 
" Evangelical Lutheran Synod of Canada" ; 
to authorize the Dominion Grange Mutual 
Fire Insurance Association to insure against 
loss by fire the property of members of the 
Patrons of Husbandrv; to authorize the 
Richelieu and Ontario Navigation Company 
to issue debentures, etc. 
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THE TAX ON EXHIBITS. 
The official text of the judgment of the 
Privy Council in Loranger <fc Beed (6 L. N. 
397) has not yet heen received, but it appears 
fit>m the Timet^ report that their lordships 
have held the ten cent fee on filing exhibits 
to be an indirect tax. Their lordships appa^ 
renily also hold that the Act imposing the 
ten cents did not relate to the administration 
of justice in the province nor to the main- 
tenance of the provincial courts. The judg- 
ment of the Supreme Court of Canada, whidi 
reversed that of our Court of Queen's Bench, 
is affirmed. The final decision supports that 
rendered by Mr. Justice Mackay in the Court 
of first instance— (i2«ed v. Boy, 5 L. N. 101). 



TBADE MABKS. 
The question as to how far a person may 
be interfered with in the use of his own name 
came up lately in Wisconsin. The opinion 
of the Court {Landreth v. Landreth, TJ. & 
C G E. D. Wis., 22 Fed. Rep. 41) was to the 
effect that while a party cannot be enjoined 
from honestly using his own name in advert 
tising his goods and putting them on the 
market ; nevertheless, where another person, 
bearing the same surname, has previously 
used the name in connection with his goods 
in such manner and for such length of time 
as to make it a guaranty that the goods 
bearing the name emanate from him, he will 
be protected against the use of that name, 
even by a person bearing the same name, in 
such form as to constitute a false representa- 
tion of the origin of the goods, and thereby 
inducing purchasers to believe that they are 
purchasing the goods of such other person. 



OBITUABY. 
James Bethune, Q.C, a prominent member 
of the Ontario bar, died at Toronto, Dec. 18, 
of t^Hoid fever. Mr. Bethune was bom in 
Glengarry county in 1840, and called to the 
bar in 1862. Within a very few years he 
acquired a leading position inthepro&ssiony 



which he retained up to the time of his 
death. For five years he acted as county 
crown attorney for the united counties of 
Stormont, Dundas and Glengarry, where also 
for some time he performed the duties of 
deputy judge. Mr. Bethune was engaged in* 
a great many of the most important cases 
that have come up in the sister province 
during recent years, and his services were 
highly esteemed. By the premature termina- 
tion of his career the Ontario bar is deprived 
of one of its ablest members. 



NOTES OF CASES. 

COURT OF QuiiEN'S BENCH. 

QuBBBc, Dec. 6, 1884. 
Brfore DosiON, C. J., Ramsay, Tbbbibb, Cboss 
and Baby, JJ. 
Dhry et aL (defts. below) Appellants, and 
Hambl {piS. below). Respondent 
8dU of right to use invention — Warranfy — 
DenUU of tignahare—Proeedvre— Damages 
— Commercial matter. 

1. Where two persons sued jointly on a writ- 

ing, plead together to the merits, they cannot 
afterwards urge that the signature to the 
writing is not the signature of both or of 
either of them, more especially in the absence 
of an affidavit denying the sigrhature as re^ 
quired by Art 145 CCP. 

2. The sale of the right to use an invention con- 

tains a warranty that the invention is new 
andusefuL 

3. The purchaser of such right is not required 

to have the patent set aside brfore he can 
recover the price paid by him, 

4. The use of a patent for mamrfacturing pur- 

poses is a commercial matter, 
Ramsay, J. A great number of questions 
have been raised in this appeal, which is from 
a judgment in an action to recover back a 
sum of money paid for the cession of the rights 
of patent to manufacture and employ the said 
invention in the parishes of Deschambault 
and Cap Sant6, the patent for which was ori- 
ginally acquired by one Stone. The most 
important question raised is whether both 
the appellants ought to be condemned, or 
only one of them, Cyprien Dery. They say 
that the signature '^ J. & C. Dery," is not the 
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signatare of both or of either^and that really 
J. Dery is shown by the evidence to have had 
nothing to do with the transaction. The most 
effective answer to all this is that, sued jointly 
on the deed, they appeared together, and 
pleading together said they were justified in 
making the sale. Under these circumstances 
it seems idle now to make these distinctions, 
and further there is no affidavit as required 
by Art 145 C. C. P. Appellants say this was 
not necessary because "J.& CDery" could not 
be the signature of either of them. It seems 
to me that this distinction cannot be main- 
tained. When the law says " every denial of 
a signature" it evidently means "of what 
purports to be a signature/' else a defendant 
might always neglect to make the affidavit, 
and say ** Ohl it was not a signature, for I 
never signed it; it is therefore only the sem- 
blance of a signature, so fiAr as I am con- 
cerned." 

The next question in importance is as to 
the effect of the sale of the right to use an in- 
vention. Appellants say there was no special 
warranty, and the warranty of law is only 
that the patent exists. No authority could 
be brought forward in support of this preten- 
tion, nor has any parallel case been estab- 
lished. It evidently is not the sale of a chance, 
like the draw of a net, as was suggested. But 
it is not necessary to discuss this question 
minutely, for the deed from appellants to 
respondent contains a description, which 
amounts to a warranty, and which every 
patent implies, that the invention is new and 
usefuL It would be strange, indeed, if that 
which can only exist at all on the pretention 
that it is new and useful, could be bought 
and sold as such, and yet be neither. The 
sale of patent rights, therefore, comes very 
specially under Art 1522, C. C, and I would 
also draw the attention of appellants to the 
terms of the 35 Vic, c. 32, sections 19 and 20, 
which gives some additional force to what I 
have said as to express warranty. 

Another question allied to that just referred 
to is, that the patent should have been set 
aside first There might be something in 
this, if the existence of the patent was the 
only warranty, but that not being the case, 
respondent has no interest to set aside the 
patent, and therefore he was not called upon 



to raise that iflsua It ia said that under the 
proceedings taken, the patent might be de- 
clared neither new nor usefol as regards 
respondent, and again be declarod good and 
useful as regards somebody else. That is 
only to say that rea judicata only binds the 
parties to the suit 

Appellants do not plead, nor do they urge 
in their factum, that the invention was new 
and usefuL On this point nothing can be said. 
It appears Mr. Stone has disinterred from the 
history of dressing skins and hides, an ex- 
ploded system two centuries old, for the spe- 
cial advantage of Her Majesty's lieges in the 
somewhat over-confiding Province of Quebec. 

But it is said there is no proof of damaga 
The Court will not, in a case like this, inter- 
fere with the discretion of the Court below in 
assessing damages, unless they appear to be 
exorbitant under the circumstanoes, which 
they are not in this casa The respondent has 
been obliged to find funds, set agoing a busi- 
ness only to discover that he had purchased 
a troublesome suit These damages are ex- 
emplary and they are not limited by article 
1075 a C. 

As to the joint and several condemnation, 
we think the use of a patent for manufactni^ 
ing purposes is a commercial matter. 

Judgment confirmed. 



COURT OF QUEEN'S BENCH. 

QuBBBc, Dea 6, 1884. 
Before Dorion, C. J., Monk, Ramsay, Cross 

and Baby, JJ. 
Lbhibux, Appellant, and La Corpobation db 
St. Jban Chrysostomb, Respondent 

Svperintendent of Education — Juritdictum. 

Hddf unanimously, that it is not necessary 
that the petition in appeal to the Superinten- 
dent of Education should contain affirma- 
tively the allegation that the appeal to the 
Superintendent is authorised by three visi- 
tors, if it appear that there was such authori- 
zation.*And it will be presumed the authoriza- 
tion existed when the sentence alleges it did, 
unless the fact be contradicted. 

The School Commissioners decided that a 
school-house should be built on a particular 
site. The appeal was as to the site, and the 
Superintendent selected another site, and 
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ordered the Commissioners to build on the 
newsiteu 

Held (by Sir A. A. Dorion, C, J., Monk and 
Cross, J J . ) that h i s sentence was valid, being 
within the powers of the Superintendent 

Heid, (by Ramsat and Baby, JJ.) that the 
Commissioners not having passed on the 
question of building on the new site, and the 
Superintendent having no original jurisdic- 
tion in the matter, he had exceeded his juris- 
diction, which was exceptional, and conse- 
quently de droit itroU. Vide 40 Vic. c 22, s. 11. 

Judgment reversing the judgment of the 
Superior Court 

COURT OF QUEEN'S BENCH. 

QuBBBC, Dec. 6, 1884. 

Before Doriok, C. J., Monk, Ramsay, Cross 
and Baby, JJ. 

La Corporation du SacrA Cceur, Appel- 
lant, and La Corporation db Rikouski* 
Respondent 

Municipal Code, Art 82. 

Hddf (reversing the judgment of the Supe- 
rior Court) that Art 82, M. C, gives the 
recourse of the old Municipality against the 
rate-payers of the new municipality, or such 
of them as are owners of lands subject to an 
old obligation, and not against the new muni- 
cipality. 

The Chief Justice intimated that as this 
case was evidently instituted to test a ques- 
tion of law between the two municipalities 
no costs would be allowed on the appeal 



SUPERIOR COURT. 
[Enqu6te Sittinga.j 

Montreal, Dec. 13, 1884. 

Before Torrance, J. 

Kennedy v. OMbara.* 

Evidence— Proceedings in crimincd pro8&:ution 

—32 & 33 Vict. c. 30, 8. 58. 

The clerk of the Police Magistrate, 

being called as a witness in a civil suit, was 

asked to state the contents of a criminal 

information. This was objected to on the 

part of the defendant, on the ground that 

* To appear in Montreal Law Reports. 



the prosecution in question was not term!* 
nated, and he cited 32 <& 33 Vict c. 30, s. 58. 

The Court held that the rules of the Crimi- 
nal Procedure Act cited only apply in crimi- 
nal proceedings, and that copies of the pro- 
ceedings in the criminal prosecution should 
be furnished on payment of the usual fees. 

/. Crankshaw for plainti£ 

/. /. Curran, Q, CI, for defendant * 



SUPREME COURT OF CANADA. 

Ottawa, June 19, 1883. 
Before Rftchib, C. J., Strong, Fournibr,Hbkry, 

Tasceiereau and Gywnnb, JJ. 
Grange (deft). Appellant, and McLennan 

(plfl^). Respondent (9 S. C Rep^ Can. 

385.) 
I^omise of Sale, Comtrudion of^CondiHon 
precedent — Mise en demeure. 
The appeal was from a judgment of the 
Court of Queen's Bench, Montreal, reported 
in 6 L. N. 138. 

On the 7th December, 1874, G. by a promise 
of sale, agreed to sell a farm to M., then a 
minor, for $1,200, of which $500 were to be 
paid at the time, balance payable in seven 
yearly instalments of $100 each, with interest 
at 7 per cent M. was to have immediate 
possession and to ratify the deed on coming 
of age, and to be entitled to a deed of sale, 
if instalments were paid as they became due ; 
" but if on the contrary M. fails, neglects or 
" refuses to make such payments when they 
" come due, then said M. will forfeit all right 
" he has by these presents to obtain a deed 
" of sale of said herein-mentioned farm, and 
** he will, moreover, forfeit all monies already 
'' paid, and which hereafter may be paid, 
*' which said monies will be considered as 
" rent of said farm, and these presents will 
'' then be considered as null and void, and 
" the parties will be considered as lessor and 
" lessee.'' After M. became of age he left the 
country without ratifying the promise of sale; 
he paid none of the instalments which be* 
came due, and in 1879 G. regained possession 
of the farm. In October, 1880, M. returned 
and tendered the balance of the price, and 
claimed the farm. 

The Supreme Court held (Strong and 
Taschereau, JJ., dissenting), reversing the 
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judgment of the Court of Queen's Bench, 

that the condition precedent on which the 

promise of sale was made not having been 

complied with within the time specified in 

the contract, the contract and the law placed 

the plaintiff en demeure, and there was no 

necessity for any demand, the necessity for a 

demand being inconsistent with the terms of 

the contract, which immediately on the 

failure of the performance of the condition 

ipso facto changed the relation of the parties 

from vendor and vendee to lessor and lessee. 

Judgment of Q. B. reversed. 

DoutrCf Joseph & Vandurand for Appellant 

Davidson <& Cross for Respondent 

JR. Lo^ammef Q.C., counsel 

SUPREME COURT OF CANADA. 
Ottawa, April 19, 1883. 
Before Rttohib, C. J., Btbong, FonBNiBR,HigNitY, 

Taschjbrbau and Gwtnnb, J K 
Habrington et aL (defts. en gar.), Appellants, 
and CoBSB (plfil en gar,), Respondent (9 
aC. Rep. Can. 412.) 
WiU, Constructim of—CC. B99—LiabUUy of 
universal legatee for hypothec on immoveables 
bequeathed to a particular legatee. 

The appeal was from a judgment of the 
Court of Queen's Bench, Montreal, reported 
in 6 L.N. 148 ; 27 L.C.J. 79. 

On the 30th April, 1869, & being indebted 
to P. in the sum of $3,000, granted a hypo- 
thec on certain real estate which he owned in 
the city of Montreal On the 28th June, 
1870, 8. made his will, in which the following 
clause is to be found : " That all my just 
'' debts, funeral and testamentary expenses 
^* be paid by my executors hereinafter named 
" as soon as possible after my death." By 
another clause he left to H. in usufruct, and 
to his children in property, the said immove- 
ables which had been hypothecated to secure 
the said debt of $3,000. In 1879, S. died, and 
a suit was brought against the representative 
of his estate to recover the sum of $3,000 and 
interest 

The Supreme Court held (Strong, J., dis- 
senting), reversing the judgment of the Court 
of Queen's Bench : That the direction by the 
testator to pay all his debts included the 
debt of $3,000 secured by the hypothec. 



Per FouHNDSR, TASCHSbBAu, and Gwtnkb, 
JJ. : When a testator does not expressly 
direct a particular legatee to discharge a 
hypothec on an immoveable devised to him, 
Art 889 of the CC. does not bear the inter- 
pretation that such particular legatee is liable 
for the payment of such hypothecary debt 
without recourse against the heir or univer- 
sal legatee. 

Judgment of Q*K reversed. 

Doutre <& Joseph for Appellant 

S. Bethune, Q.C., and Robertson^ Q.C, for 
Respondent. 



HIGH COURT OF JUSTICE. 
[Grown GueResenred.! 

Nov. 29, 1884. 
Rbqina v. Wbllabd. 
Nuisance^Indecent Exposure— PubUc PUux, 

Case stated by the ^airman of the Kent 
Quarter sessions. 

The prisoner was convicted of the misde- 
meanour of indecently exposing his person to 
divers liege subjects of the Queen in a certain 
open and public place. The evidence showed 
that in the middle of the day the prisoner 
induced seven or eight little girls to go with 
him along a public footpath, and, after some 
distance, to turn off the footpath on to a 
place called the Marsh. Here the prisoner 
lay down out of sight of the footpath and 
committed the offence. When the prisoner 
and the girls turned off from the footpath 
they were, legally speaking, trespassing ; but 
all persons who desired to do so were in the 
habit of going on to the Marsh, and no one 
interfered with them. 

F, J. Smith, for the prisoner, contended that 
the Marsh was not at law a public place, and 
that the offence charged could not be com- 
mitted on private property unless in view of 
persons in some public place and as of right 

No counsel appeared for the prosecution. 

The Court (Lord Colbridgh, C J., Grotb, 
J., HuDDLBSTON, B., Maniott, J., and Mathbw, 
J.) affirmed the conviction, holding that to 
constitute the offence charged it was not 
necessary that it should be committed in a 
place to which the public were admitted to 
have access as of right 

Conviction affirmed. 
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[Crown Case reseiredJ 

May, 1884. 
Rbgika v. Db Banks. 
Larceny by bailee. 
The prisoner wa$ engaged by the owner of a 
horse to look after it for a few days, tuith 
authority to sell it He sold it for £15. 
The owner having sent his wife' to receive 
the money the prisoner showed her a cheek, 
but refused to hand it over, saying that he 
uwdd go to the bank to cash it. He came 
out of the bank and said they would not 
cash it. Bting again asked to hand it over, 
he ran away. Held, by Lord Coleridge, 
CJ,, Chrove, Held and Smith, J J,, (Stephen, 
J,, dissenting), that the prisoner was righUy 
convicted of larceny of the £15. 
The prisoner was indicted at the Shrop- 
shire Quarter Sessions for embezzling the 
money of his employer. The evidence, so far 
as it is material to the point reserved, was 
as follows : — Joseph Taker, the prosecutor, 
proved: On the 11th January, I drove a 
chestnut mare into Chester with prisoner ; I 
left her at Mr. Wild's, a butcher ; I engaged 
the prisoner to look after her. 1 said to him : 
" Do the mare weU, and I will be here on 
Wednesday morning and will pay you for 
your work ; " he was to have charge of her 
till I came ; 1 told him to pay for the keep 
till I came ; I meant him to look after her 
altogether; I should not have objected to his 
doing anything else ; on Saturday, January 
12th, 1 saw piisoner; I asked him how the 
mare looked, and he said she was as lame as 
a cat ; he said he had removed her to his 
father's house; I said I should be at Chester 
by the first train ; I told him the mare should 
be 8old on the Wednesday morning when I 
went, as she would not do for me ; 1 sent my 
wife on that morning ; I have never receive i 
a farthing from prisoner on account of the 
mare. 

Annie Suker, wife of prosecutor, proved : 
1 went to Whitchurch on the 16th of Jan- 
uai7; I saw prisoner in the street; I asked 
him if he had sold the mare he said he had 
not; I went with him to Wild's stables ; saw 
DQare taken out of the stables into the street ; 
prisoner was riding the mare about the 
fiiir ; Mr. Foster bought her ; prisoner, Mr. 



Foster and Arthan went to the Queen's Head 
together ; I was outside the door and watch- 
ed ; I sa^ Foster give prisoner some money ; 
prisoner came out and showed me a check ; 
he did not give it to me; he said we would 
go to the bank and get it cashed ; I asked 
him for it several times but he would not 
i>art ; he told me had sold the mare for £13 ; 
he came out of the bank and said they would 
not cash him the check ; I asked him to give 
it to me, and said I would pay his expenses ; 
he would not do so; I said he must come 
with me to Whitchurch, and I must have 
either the money or the mare ; I had great 
difficulty in getting him to the station ; at 
Whitchurch, when we got to the gasworks, 
he bolted down a little alley which leads to 
the canal ; I ran after him and called, but he 
did not answer ;- 1 have never received any 
money for the mare. 

Joseph Arthan proved the sale of the mare 
by the prisoner to Foster, and payment of 
£15 to the prisoner. 

Robert Thomas, sergeant of police, proved 
that the prisoner absconded from Whit- 
church on the 18th of January. The prisoner 
was arrested at Chester on the 31st of 
January. 

The Chairman held there was no evidence 
to go to the jury of the defendant's employ- 
ment as a servant, so as to make him guilty 
of embezzlement It was Uien contended, on 
behalf of the defendant, that there was no 
evidence of the larceny of £15. The case was 
left to the jury who found " that the prisoner 
had authority to sell the mare and converted 
the money to his own use," and a verdict of 
** guilty of larceny" was recorded. 

The question reserved for the opinion of 
this court was whether there was any evi- 
dence of larceny which could properly have 
been left to the jury. 

No counsel appeared. 

Lord Colbrtogb, C.J.— I think this convic- 
tion may be supported. There may be con- 
siderable room for doubt whether under the 
circumstances the prisoner was not entrusted 
as a ser>'ant ; but we have not now to con- 
sider this point, the chairman having ruled 
otherwise, and the jury not having had the 
question left to them. The only point re- 
maining is whether there is any evidence of 
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larceny. I think the eflTect of the evidence is 
that the prisoner was there to sell the mare, 
and receive the money for the prosecutor if 
he were present, and, if not present, then to 
sell and hold the money for him or his agent 
until he should come. I hold that the pris- 
oner was a bailee of the money for the wife, 
who attended as agent of the prosecutor. 
She demanded the money, the prisoner re- 
fused, and thereupon the case falls directly 
within the words of the statute. 

Gbovb, J.— I am not free from doubt as to 
whether the prisoner was in the position of 
bailee. Although the evidence is ample that 
he took the money, yet it is clear that the 
money was not given to him on behalf of the 
prosecutor. But I think he is none the less 
a bailee by reason of his not having received 
the money directly from the hand of the 
prosecutor. 

FkELD, J. — I agree, but not without some 
hesitation, that this conviction ought to be 
affirmed. The question is whether there was 
reasonable evidence that the prisoner was a 
bailee. It is important to note that the sale 
was for cash, that there had been no pre- 
vious dealings between the parties, and that 
the prisoner was not a horse-dealer or agent 
who might probably be justified in mixing 
the money received with his own, as has 
been held in the case of a stock-broker 
charged with a similar offence. 

Stephen, J.— I am sorry to be obliged to 
diflfer from the rest of the court, but this dif- 
ference is due to the interpretation I place 
upon the fsuct& ratlier than upon the applica- 
tion to them of any principle of law. I think 
the present case is governed by the case of 
Regina v. HassaUy 1 W. R. 708, L. & C. 58, 
where it was held that one who receives 
money, with no obligation to return the iden- 
tical coins, if not a bailee of such coins with- 
in the 24 and 25 Vic. c. 96, sec. 3, under 
which the present prisoner has been con- 
victed. Here there is nothing to show that 
the prisoner was bound to return the coins 
received for the horse, it was not so under- 
stood by the parties, and, in fact, the evidence 
negatives this view. The prisoner was autho- 
rized to sell the horse in the ordinary man- 
ner, and, if the check was part of the price 
paid, the wife raised no objection to his cash- 



ing it If he bad got it cashed at the bank 
no objection would have been raised, and Uie 
prose<iutor would have been satisfied whether 
he got the check or the proceeds. If so, it can- 
not be said that there was any obligation on 
the prisoner to hand over the specific coins 
received. 

I may mention also that under section 72 
of the same statute, which permits a convic- 
tion for larceny under an indictment for em- 
bezzlement, as was done in the present case, 
there is no power to convict of laroeny as a 
bailee; but I do not in any way base my 
judgment upon this, becanse I think simple 
larceny includes larceny by a bailee. 

A- L. Sbhth, J. — ^The difierenoe of opinion 
between the members of the court arises 
more upon a question of £act than of law. 
Upon the evidence before us I agree with the 
majority of the court that the prisoner was 
rightly convicted as a bailee of the money 
demanded of him by the wife of the proae- 
cutor. 

Conviction affirmed. 



NEW YORK SUPREME COURT, 
GENERAL TERM, OCTOBER 18S4. 
Hayes v. New York Central R Ool 
BaUroad — Pcusenger's HckeL 
If apassenger on a railroad train nMayi ki» 
Hcketf and acUng in good faith faUs to find 
it, vntU after the condnetor ring$ the beU 
for the purpose of ttopping ike travn, and 
ejecting him; in an action againft the 
carrier to recover damages far asi unh^vl 
ejection under such circumstances. 
Held, that the omission to find and surrender 
the ticket or pay his fare before the beU 
rang is not equivalent to a refusal to do fo. 
Held, further, that the passenger is entid^ to a 
reasonable opporturAty to find kisticidif 
he can, and in default to pay his fare, and 
it is a question of fact for the jury to deUr^ 
mine whether or not such reasonable oppoT' 
tunity was aUotved. 
Appeal from judgment entered upon a non- 
suit directed at Oneida Circuit, May, ISSI, 
and from an order denying a motion for a 
new trial on the minutes. The action is 
brought to recover damages for ejecting 
plaintiff from the train on its passage from 
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Utica to Rome on the morning of September 
11, 1881. At the close of the evidence the 
defendant moved for a nonsuit which motion 
was granted and plaintiff excepted. 

MBBwiKy J. Conoededly the plaintiff had a 
ticket from Utica to Rome, that he had pur- 
chased the afternoon before. As to what 
occurred just prior to his ejection, there is a 
conflict of evidence. On the part of plaintiff, 
there was evidence tending to show that as 
the conductor came along and asked the 
plaintiff for his ticket he tried to find it and 
couldn't ; told the conductor he had one and 
would find it in a minute ; felt through his 
pockets, said to the conductor, " you go 
through the train and by the time you come 
back I will find my ticket, if I don't, I have 
money to pay my fare ;" that the conductor 
said, " find your ticket or get off the train ;'* 
that the plaintiff said, " maybe you better 
put me off this train ;" that then the con- 
ductor pulled the bell-rope to stop the train ; 
that before it fully stopped the plaintiff found 
his ticket and offered it to the conductor who 
refused to take it and put the plaintiff off. 

On the part of the defendant the conductor 
testified that the plaintiff was in the next to 
the last car ; that as he came along he asked 
him for his ticket ; that the plaintiff found 
what was apparently a ticket and the occur- 
rence then proceeded as follows: "Tasked 
him for his ticket : he said he would not give 
it to me until he got to Rome; I said if you 
don't give me that ticket I will have to put 
you off ; he said, I won't give it to you ; I 
said, very well, I will have to stop the train 
and put you off; I then rang up the train, 
the train stopped at once, then I told him to 
get out ; he got up and walked out down on 
the ground, then he wanted me to take the 
ticket and I refused ; I told him I had stopped 
the train to put him off and I wouldn't carry 
him ; I didn't stop that train for any purpose 
except to have him get off; the lules are, 
ring up the train and put off a man who 
don't show his ticket or pay his fare." 

The nonsuit was granted apparently upon 
the theory that as according to the plaintiff's 
evidence, the ticket was not produced and 
tendered before the bell was actually rung 
therefore the conductor was justified in put- 
ting the plaintiff off. 



The counsel for defendant claims that the 
omission to produce the ticket was equivalent 
to a refusal, and brings the case witiiin i9t&- 
bard v. N. Y, A K R Co., 15 N. Y. 455. In 
that case the plaintiff had a ticket from 
Homellsville to Scio ; had shown it to the 
conductor once, and then, afterward and after 
the train had passed another station, was 
asked to show it again and refused and was 
put off. It was held at Circuit that he was 
not bound to show it again : but the Court 
of Appeals held that he was, and that a rule 
to that effect was reasonable, and reversed 
the judgment 

In O'Brien v. N, Y. C.&H.RR Co., 80 
N. Y. 236, it is said by Rapallo. J., that if in 
consequence of the fractious refusal of a pas- 
senger to pay the full fare the company has 
a right to demand, the train is stopped for 
the sole purpose of putting him off, he is not 
entitled to insist on continuing his trip on 
paying the faxQ, but may be removed from 
the train. If, however, the stoppage is at a 
station, a tender before removal would 
answer. Guy v. N, F., 0, & W. R. Co., 30 
Hun, 399; Peaae\. D.L.iScW.tL Co., 16 W. 
Dig. 266. 

In Maple9 v. N. Y. d- N. H. R Co., 38 Conn. 
558, the rule is laid down that a passenger 
whose ticket is mislaid is entitied to a reason- 
able time to find it 

In Railroad Co. v. Oarrett,^ Lea (Tenn.), 
438, it was held that a passenger who gets 
upon a train in good faith, in ignorance of 
the fact that a tax certificate would not pay 
his fare, having no intention to impose upon 
the carrier, cannot be treated as a mere tres- 
passer, but on failure or refUsal to pay his 
fare after request and after reasonable oppor- 
tunity allowed to comply, he may be ejected, 
but if before eviction another person offer to 
pay the fare the carrier is bound to receive 
it and convey the passenger. The offer in 
that case was after the bell was rung to stop 
the train. In the present case if the ticket 
of the plaintiff was mislaid and he in good 
faith was trying to find it, he was entitied to 
a reasonable time to enable him to do so, if 
he could, and if in case of fieiilure to find it 
after such reasonable opportunity he was 
willing and ready to pay his fare, the con- . 
ductorhadnorighttoputhimoffl Whether 
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or not the plaintifr was allowed such reason- 
able opportunity to find his ticket or pay his 
fare was, upon the evidence on the part of 
plaintiff, a question of fact to be determined 
by the jury. If so the nonsuit was improperly 
granted. 

A question is made by the appellant that 
the removal was not at or near any dwelling 
house. This is not set up in the complaint, 
and no point was apparently made about it 
at the trial. It does not seem important to 
consider it here. 

The judgment should be reversed and non- 
suit set aside and new trial granted, costs to 
abide the event 

Hardin, P. J., and Follett, J., concur. 

CANADA GAZETTE NOTICES. 

Parliament is called for the dispatch of 
business, on Thursday, January 29, 1885. 

The Royal Canadian Insurance Ck>mpany 
gives notice of an application for authority 
to reduce its capital stock to $500,000, each 
share to be $25, of which $20 paid up and $5 
subject to be called in, and to amend its 
charter otherwise. 

Les Fid^es Compagnes de J^us, of district 
of Saskatchewan, are applying for an act of 
incorporation. 

The Tecumseh Insurance Company will 
apply to revive its Act of Incorporation, 45 
Vict a 105. 

The Brantford, Waterloo and Lake Erie 
Railway Company will apply for an act of 
incorporation. 

The Hamilton Provident and Loan Society 
asks for a declaratory act as to powers, and 
for other purposes. 

The Pension Fund Society of the Bank of 
Montreal asks for an act of incorporation. 

An Act is sought to incorporate a company 
to build and maintain a bridge across the St 
John River, at or near Fredericton, N. B. 

The City of Toronto applies for an act to 
regulate the use of the esplanade by rail- 
way companies, &c 

The Canada Granite Company, Ottawa, 
applies for Letters Patent 

RECENT U. S. DECISIONS. 

« 
Fire Intwranoe — IntrodticUon of new partner 

into firm avoids.— -The sale or transmutation 

of the various InterestB between partners 



themselves, and nobody else having the con- 
trol, and leaving the possession where it was, 
does not invalidate the policy ; but the intro- 
duction of a new partner, with an investitare 
of an interest in him which he did not have 
before, does invalidate the policy. Cir. Ct, 
D. Minnesota, June 26th, 1884. Drennen v. 
London Asmranoe Corp. Opinion by Miller, 
J. (20 Fed. Rep. 657.) 

LIABILITY OF A TELEGRAPH COM- 
PANY. 
The New York Superior Court, in the 
recent case of Jftffii^m V. The WetUm XJnwn 
Telegraph Co.y decided an interesting question 
relative to the obligations existing on the 
part of a telegraph company towards the 
receiver of a message The plaintiff in this 
case, a broker in plays, sued the defendant 
for damages resulting from loss of sale of a 
play, from the failure of de^dant, through 
mere carelessness and neglifonoe, as alleged, 
to deliver a cable message sent to plaintiff 
from Paris, which defendant had agreed to 
deliver, but had declined to receive pay in 
advance, proffered by plaintiff, llie defen- 
dant demurred to the complaint, cl ai miiig 
that the receiver of a message could not hold 
a telegraph company liable to him ex eon- 
tractu other than upon the contract entersd 
into between the company and the sender of 
the message- 
In rendering its opinion the Court said: 
'' Giving to the facts alleged in thecomplaint, 
and admitted by the demurrer, the conside- 
ration most £avorable to the plainti£^ and 
giving full weight and every reasonable in- 
tendment and inference in support of his 
action, I am yet unable to find any contract 
between him and the defendants, or anr 
privity between them, or any special duty or 
obligation on their part to him, or any con- 
sideration moving from the plaintiff to the 
defendant sufficient to support a contract be- 
tween them, for the breach of which a right 
in him to recover damages from the defen- 
dant could arise."— iV€W York Daily RegiOer. 

GENERAL NOTES. 

The Ifoal Neurn (Montreal) sendi m the flist hub- 
ber of •* The Montreal Law Beports/ a new een»,.to 
be published in oonneotion with that jmanial. Mntau- 
ing deeiBions of the Saperior Oonrt« Ooart of JSanew, 
and Court of Qaeen's Bench. The, nomber vrur 
haodflomely printed, and vparently well 6<lit«<L- 
AlbaiitfLaw Jowmal- 
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SENEGAL & HATTON, 

The decision of the Court of Appeal upon 
one part of this case is of considerable im- 
portance. The defendant, Senecal, retained 
in his possession, without any legal right to 
do so, certain railway bonds. Apart from the 
questions of fact (as to which the Court of 
Appeal confirmed the decision of Mr. Justice 
Torrance, 6 L.N. 220), a question of law arose 
as to the alternative to which the defendant 
should be condemned in default of his giving 
up the bonds. The plaintiff by his action 
asked for the bonds, or their value at par. 
The Court below adopted this view (more 
especially as it was difficult on the evi- 
dence to fix the precise value), but the 
Court of Appeal has varied the judgment in 
this respect, and held that the defendant 
should be condemned in the alternative 
merely to pay the actual or market value of 
the bonds as established in evidence. By the 
formal judgment in appeal the value assigned 
to the bonds (25 per cent) is said to be the 
value at the time the defendant got them. 

Another question involved in the case is 
of some interest, but no reference was made 
to it in the judgment. Coupons were at- 
tached to the bonds, falling due every 
six months, and representing six percent 
interest on the par value of the bonds, the 
capital of which is only payable at the expira- 
tion of twenty years. Mr. Justice Torrance 
allowed interest on each coupon as it became 
due, without requiring proof of demand of 
payment This ruling was supported by deci- 
sions of theSupreme Court of theUnited States 
(see 6 L.N. 385, where the cases are cited). 
It is also in accordance with the unanimous 
judgment of the Court of Review in De*- 
rosiers v. The Montreal, Portland dc Boston 
Hailvxty Co. (6 L.N. 388). The form given to 
the judgment in appeal made it unnecessary 
to pass upon this question, because, instead 
of valuing the coupons separately, the judg- 
ment allows interest upon the valuation of 



the bonds from the date of their issue- It 
might be inferred, perhaps, that the claim 
for interest on the coupons had been rejected, 
or at least overlooked, but we are inclined to 
think, seeing the form of the judgment, that 
this decision could hardly be cited as over- 
ruling the formal decision of the Court of 
Review in Desrosiers v. The Montreal, Portland 
& Boston Bailvjay Co. 



EX PARTE PERRY. 

A few words may suffice for the present by 
way of appendix to the report in Ex parte 
Perry, 7 L. N. 330. Dr. Valine, who was 
named expert, reported that the patient, 
Rose Lynam, might safely be liberated if 
placed in the care of some one other than her 
husband. Mr. Justice Jett6 thereupon ordered 
the assembly of a family council to advise as 
to the appointment of a guardian. The ma- 
jority of the council recommended that she 
be placed in the charge of the Lady Superior 
superintending Longue Pointe Asylum. As 
this would be leaving matters precisely as 
they were before, the learned judge overruled 
the advice of the majority and adopted that 
given by two of the friends, viz, that she be 
placed in the care of Mr. Alfred Perry. 



THE SAL VA TIONARMYIN MONTREAL. 

The religious enthusiasts known by this 
title have at length put in an appearance in 
Montreal, but upon their attempting to walk 
through the street playing tambourines, they 
were promptly arrested by the police and 
taken before the Recorder. The case was 
argued at great length, and with much abil- 
ity, and the Recorder, in an elaborate judg- 
ment, ruled that the prisoners must be dis- 
charged, as the evidence did not support the 
complaint, which was to the efiect that the 
accused were employing a device, noise and 
performance tending to the collection of per- 
sons in a public place, to the obstruction of 
the same. The Recorder ruled that on the 
evidence it appeared the intention of the 
defendants was to bring people to church,, 
and not to gather them in the street and ob- 
struct the Bam& 
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NOTES OF CASE& 

COURT OF QUEEN'S BENCH. 

MoMTBBAL, Dec* 9, 1884. 

Bejort DoRioN, C. J., Monk, Bambay, Tebbibb 
and Cross, JJ. 

Sbnbcal (deft below), Appellant, and Hatton 
(plff. below), Respondent * 

Detention of bonds — Condemnation in event of 
failure to deliver. 

Upon the facts of the case, the Court was 
of opinion (confirming the judgment of the 
Court below) that the defendant (appellant) 
was bound to return certain railway bonds 
which had been placed in his hands by the 
plaintiffs assignor. 

Hdd, reforming the judgment of the Court 
below (6 L. N. 220), that the condemnation 
against the defendant, in default of returning 
the bonds, should be to pay the actual value 
thereof as established in evidence, and not 
tiie par value. 

Judgment reformed. 

Lacoste, Olobensky, BimiUon dc Brosaeau for 
the Appellant. 

Hatton c& NicoUs for the Respondent 

S. B€thun€,Q,Cf ajid C.A, G^eo/non, counsel 
for Respondent 



SUPERIOR COURT. 

MoNTRBAL, Bee. 10, 1881. 

Before JmTEf J, 

Bernard, Requ6rant, et Brillon, D^fendeur.* 

L^Acte dee ilections contesUee de Qatbec de 1875 
-•^BuUetin. 

Jug A: 1. Que le secret de la votation est 
^tabli en favour du voteur, et qu'il pent, lors- 
qu'il reclame son bulletin, declarer de vive 
voix pour qui il entend voter, sans pour cela 
perdre son droit de vote. 

2. Que dans Pespdoe les marques faites sur 
le bulletin par le sous-ofBcier rapporteur, 
pour la r^(6rence de oe bulletin k Tobjection 



* To appear in Montreal Law Reports. 



faite A ce vote n'afifocte pas le bulletin, et qa*il 
doit 6tre compt^ 

Mercier, BeautoUil & Martineau for Flsti- 
tioner. 

A. Laeo8te, Q,(X, for Defendant 

COUR DE CIRCUIT. 

MoNTBiAi^ 9 d^ 1881. 
Coram Moubbbad, J. 
Bbrghron v. Rot, et Jban-Btb Roy, oi^xisant, 
et P. M. DuBAND, demandeor sur dis- 
traction de frais, contestant 

FaiUite'Criance non portie au bilan-DScharge. 

Juci :— Que le crkaicier d'vn faUH, povr me 
somme mdndre que $100, et dant le wm et 
la criance n^ont jamais figuri au bUan de 
ce faHlif pent exercer ses recoun contre ltd 
et le ooniraindre d payer ^ bien qv^U ait ob' 
tenu ea dicharge. 

Ant^rieurement Alafailhtede Topposant, 
le contestant avait obtenu contre lui en cette 
cause jugement sur distraction de d^pens. 

Depuis la date de oe jugement, I'opposant 
a obtenu sa d^chai^ sous Tacte de laillite 
de 1876, et le contestant sans ^gard k cette 
d6charge, dont 11 ignorait d'aillears Texis- 
tence, a fait saisir le mobilier de I'opposant 
en vertu de son jugement 

A rencontre de cette saisie Topposant a 
produit une opposition par laquelle il alldgoe : 

Que la dette pour laquelle le demandeor 
distrayant a fait pratiquer la saisie en cette 
cause, est ant^rieure & lafaiUite deTopposant 

Que dds avant cette saisie, savoir : le 30 mai 
1884, le dit opposant a obtenu sa d^hai^ge 
conform^ment & la loi, pour toutes ses detteb 
cofitractto avant sa dite faillite et ftT^poque 
d'icelle, et que I'opposant est bien fond^ i do- 
mander mainlevde de la dite saisie. 

A cette opposition le contestant a r^pondn : 

Que lors de sa faillite, Topposant a foomi 
au syndic un ^tat ou bilan oontenant le nom 
de ses cr^anciers, mais que le nom du cod- 
testant n'a jamais figure k oe bilan, ainsi 
qu'il appert par la copie du dit bilui, pro- 
duite au soutien des pr^sentes. Que par oon- 
s^uent, Topposant ne se trouve nuUement 
acquitt^ de la criance du contestant ni da 
jugement obtenu par lui contre le dit oppo- 
sant ; et qu'aux termes des sections 17 et 61 
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de Tacte de failUte de 1875, il ne peut lui op- 
poser Ba d^harge. 

La Cour a pris la cause en d61ib^r6 et apr^ 
mdr examen a renvoy^ ropposition avec 
d^pens. 

Opposition renvoy^e. 
LaeoiU et associiSf pour Popposant 
P. M, Dwandf contestant 

(J.G.D.) 

Un joffemeDt dans le m^me sens et qai n'a pas ^t^ 
Tapport^ anx annales jadiciaireSf fat renda k Montr6al 
le 9 ootobre 1871, dans la oaa^e de Bourtruifrnon v. Ar- 
ehambauli et Arehambauit, opposant, et Bowvuionon, 
eonte^tant. {jjq.d.) 



COUR DE CIRCUIT. 

Montreal, 11 septembre 1884. 
Coram Loranghr, J. 
Dbnault et vir v. Pratt, et Pratt, opp 
Saisie-exlcution — OppogiHon afln d^anmUer. 
Jvot: la Que la Misie^xicution des bient 
metMes d^un difendeur dement caduque, ti 
le demandewr aprH avoir saiti ne termine 
paint la proMwre dans les dUaisfixis par 
laloL 
2o. Que mSme le consentement du difendeur et 
V engagement formel de 9a part que la ioisie 
$oU nupendvef afln de lui permetlre de tfae- 
quUter par versements consicuHfs, ne peut 
empicfter la misie de deveniroaduque et que 
le demandewr ne peut ensuite procSder d la 
vente des effets sains si les dSlais ordinaires 
sontexpiris. 

So. Qu^une opposition afln d^annvler basie sur 
ce motif sera maintenue^ mais sansfrais, 

Le 26 f^vrier 1884, le demandeur fit saisir 
par voie de saisie^x^cution les biens meu- 
bles dn d^endour pour la dette et les frais 
en oette cause, savoir : $41.65. 

Le difendeur se disant incapable de payer 
toute oette somme en une seule foia, offrit k 
I'avocat de la demanderesse |5 par semaine 
jusqu'il extinction complete de la dette et des 
frais. 

Oette offre fut acoept^e, mais &la condition 
expresse que la saisie ne serait que suspen- 
due, et que si le difendeur faillissait & ses 
engagements, la demanderesse ferait aussit6t 
vendre ees effets sans recourir & la formality 
d'une nouvelle saisie, oe k quoi le d6fendeur 
acqniesya. 



Ce dernier fit quelques paiements, mais 
non aux termes fix^s, et se laissa arri^rer 
dans ses versements qui tons devinrent ^hus. 
Enfin, le 27 mai 1884, la demanderesse, vou- 
lant en finir, fit signifier au d6fendeur de 
nouveaux avis et annouQa la vente dans 
les joumaux. 

En d^pit de ses engagements et de sa pa- 
role donn^, le d^endeur fit une opposition 
afin d'annuler, bas^ sur le motif que la de* 
manderesse aprte avoir saisi, n'avait pas 
proo6d6 & la vente dans les d§lais fix^ par 
la loi, et que la saisie 6tait en consequence 
caduque et que tons les proc6d^ ult^rieurs 
faits en vertu de oette saisie ^taient nuls. 

La convention intervenue entre les parties 
comme susdit, fut prouv^e k Tenqudte. 

La cour, apr^ avoir entendu les parties et 
d^lib^r^, d^lara la saisie caduque, nonobs- 
tant la dite convention. EUe maintint Pop- 
position mais sans frais, vu la conduite ^ui- 
voque du d^endeur dans oette circonstanoe. 
Opposition maintenua 

F. L, Sarrasin, pour Topposant 

N, Durand, pour la demanderesse. 

(j.Q.D.) 

COUR DE CIRCUIT. 

SrsJuLiBsms (District de Joliette), 

5 d6cembre 1884. 

Coram Cimon, J. 

R6v. J. OuiMBT V. J. Cadot. 

Paroisse civile et canonique — Erection et division 

des paroisses — Dime, 
JuGB : — ^1. Que lorsqu*une partie d^une paroisse 
civile et canonique est, par dicret de VEv^" 
que diocSsain, ddment ditachle et annexie 
d une paroisse voisine, la dime est due au 
curi de cette dernitre qui peut la recotwrer 
en justice, nonobstant que, sur opposition 
des parties intiressies, les commissaires au- 
raient refusk d^triger dvHement cette nou- 
velle paroisse qui reste paroisse canonique 
seukmenL 
2o. Que dans VirecHon de paroisses canoniques, 
rEvSque diocSsain n^est soumis qu*d ses sur 
ptrieuTs eccUsiastiques, et que les tribunaux 
civUs n^orU aucun contrde soit quant au 
fond, soit quant d la forme des dScrets. 
So. Que la dime est due pour la subsistance du 
curi d Voccasion des services spirituels quH( 
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est appdi et tcnu de rendre aux fid^kfi mis 
par VEv^que sous sa jurisdiction et non 
pour Us services civUs qu^il rend d VEtat et 
que, par suite, c^est la paroisse canonique 
qui doit la dime. 
Per Curiam : — Le demandeur all^gue que 
depuis audeU de trois ans il est curS invest! 
de la cure de la paroisse de Ste-Julienne, y 
exer^ant les fonctions curiales et ayant droit 
en oette quality de percevoir la dime ordi- 
naire des grains r^colt^s, dans sa paroisse^ 
sur les terres de ses paroissiens catholiqaes 
remains ; que le d^endeur appartientH la re- 
ligion catholique romaine et qu'il est un des 
paroissiens du demandeur, cultivant et pos- 
s^dant iL titre de propri^taire " une terre de 
" forme irr^guli^e situ6e en la paroisse cano- 
" niqw de Ste-Julienne, contenant quatre- 
" vingt-dix arpents en superficie, H la Fetite- 
" Riviere, entre Narcisse Mercier et les terres 
" de la Fourche; " que par un dicret canoni- 
que de Monseigneur Ignaoe Bourget, alors 
6v6que de Montreal, en date du 5 novembre 
1861, ime partie de la paroisse du 8t-Esprit, 
commun^ment appel^e Petite-Riviere, et am- 
plement d^rite et d^signde au dit d^crot 
pour les fins curiales et canoniques aurait 6t^ 
d^tach^ de la paroisse du St-£sprit et com- 
prise dans la paroisse canonique de Ste^Ju- 
lienne, en sorte que le difendeur est devenu le 
paroissien du demandeur pour les fins curiales 
et canoniques, et en consiquence il est redevahle 
envers ce dernier de la dime des grains qu^U a, 
ricolUs sur la terre susdicrite ; et le demandeur 
reclame du difendeur la dime pour I'ann^e 
expiree & Pdques, 1883. 

Le d6fendeur plaide que la paroisse du 
8t-Esprit a 6t^ ^rig^ canoniquement et aussi 
civilement par proclamation du gouverneur 
en date du 16 d6cembre 1835 ; que le d^crot 
canonique de Mgr Bourgot ^rigeant canoni- 
quement la dite paroisse de Ste-Julienno fat 
soumis aux comniissaires civils du dioccvse 
de Montreal, le 28 d6cembre 1861, pour ob- 
tenir la reconnaissance civile par la grande 
majoriti drs francs-tenanciers de la partie do 
la paroisse du St-Esprit appel6e Petite-Riviere, 
mais qu'uno ojiposition ayant 6t6 faite Si I'e- 
roction civile par la grande majority desfrancp. 
tenanciers de la partie de la paroisse du St- 
Esprit appel6e Potite-RiviOro, les dits com- 
missaires firent rapport au gouverneur que 



cette opposition ^tait fond6e et que la sns- 
dite partie de la paroisse du St-Esprit ne 
devait pas ^tre comprise dans les limites de 
la nouvelle paroisse de Ste-Jnlienno: et en 
consequence, oette nouvelle paroisse n'a pas 
6t6 ^rig6e civilement ; que la dime n'est dae 
qu'au cur^ r^guli^rement iovesti de la cure 
d'une paroisse canonique reoonnue par Tan- 
torit^ civile suivant la loi ; que le dicret ca- 
nonique de Mgr Bourget n'ayant pas et^ re- 
connu ni approuv^ par Tautorit^ civile, le de- 
mandeur ne pent avoir droit d'obtenir la 
dime du difendeur qui la doit l^lement an 
cur^ de la paroisse du St-Esprit 

Telles sent les pretentions respectives des 
parties. 

Le 18 novembre 1880, Mgr Fabre, 6v^ue 
de Montr^l, a nomm4 le pr^ent demandear 
cur6 de oette paroisse de Ste-Julienne. Et 
conform^ment H cette nomination, le deman- 
deur eat en possession de la cure et paroisse 
de Ste-Julienne, telle qu'^rig^e canoniqae- 
ment 

II appert que le difendeur a pay^ ses di- 
mes au cur6 du St-Esprit autrefois, mais que 
le cur^ du St-Esprit en faisait remise au cur^ 
de Ste-Julienne. 

Le d^endeur, d. Taudience, par son avocat, 
a oralement admis que le cur6 du St-Esprit, 
a depuis trois ou quatre ans refus^ de rece- 
voir la dime du d<^fendeur paroe qu'il consi- 
d^rait qu'elle ne lui etait pas due et qu'il nc 
voulait plus se donner le trouble de la reoe- 
voir pour la remettre au cur6 de Ste-Julienne; 
et le difendeur a refuse de la payer an car6 
de Ste-Julienne, paroe qu'il pretend qu'il n^est 
pas son cure, vu que la paroisse n'a pas ^t^ 
erig6e civilement ; ainsi depuis trois ou quatre 
ans le difendeur u'a pay^ aucune dime. 

II est admis que le difendeur accomplissait 
ses devoirs religieux ailleurs que dans la pa- 
roisse de Ste-Julienne. 

Le defendenr admet que la dime reclamte 
s'eicive a $3.75. 

Aux pages 97-98 du cod^ des Curis, le ja«re 
Beaudry ^lit que celui qui reclame la dime 
est tenu de prouver que la paroisse est ^rigt-o 
canoniquement et civilemenL 

" C'est, dit-il, ce qui a 6X6 jugd dans nne 
" cause de Messire Tessier, cure de St-Ma- 
" thias, centre Michel Tetreau, le 19 fevrior 
'' 1838. Le defendeur se d6fendait de payor 
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" la dtme & M. Tessier en disant qu*il n'ap- 
^ partenait plus H la paroisse de Si-Mathias, 
" le territoire sur lequel il habitait en ayant 
" 6t^ d^membr^ pour former une nouvelle 
" paroisse 6rig6e canoniquement et au cur6 
" de laquelle il avait pay4 ses dimes. Comme 
" la paroisse de St-Mathias avait 6t6 reconnue 
" civilement et non Pautre, la cour jugea que 
" Tancien cur6 avait droit H la dime." C*est 
U une decision de feu le juge Holland. A la 
page 33, le juge Beandry va mdme jusqu'4 
dire " que dans le Bas-Canada, il ne peut y 
" avoir de paroisse purement canonique. On a 
" voulu soutenir la pretention, dit-il, que 1*6- 
" vdque pouvait 6riger une paroisse cano- 
" nique sans attendre une requite de la ma- 
" jorit^ et pour les fins purement religieuses. 
" Cette pretention ne saurait 6tre regue." 

La question soulev^e en cette cause n'est 
pas nouvelle, comme on le voit ; mais bien 
qu'elle soit fort ardue et trds-d61icate & de- 
cider, nous ne pouvons nous rendre H Fopi- 
nion des juges RoUand et Beaudry. Nous 
dirons d'abord que, dans la province de Que- 
bec, PEglise Catholique Romaine et Texercice 
de sa religion jouissent de la plus grande 
liberty possible, tellement qu'elle n'a aucune 
autre restriction que oelle que TEglise elle- 
m^me de son plein gr^ voudrait bien s'im- 
poser. Inutile pour d6montrer cette propo- 
sition de refaire un travail qui a d^jA ^t6 fait 
plusieurs fois. Cette proposition est devenue 
de droit public et a 6t6 reconnue et sanc- 
tionn6e plusieurs fois par les tribunaux. 

Notre legislation se rattache H cette liberty 
et en est une consequence necessaire. 

Ij&B tribunaux civils sont tenus de respec- 
ter et protegor cette liberte, de lui donner son 
plein eflfot. lis doivent done respecter les 
decisions et decrets canoniques de Tautorite 
religieuse competente, ce qu'ils ont dejA 
fait en diverges circonstanoes ; et en conse- 
quence, ils doivent leur donner, lorsque le 
cas s'en presentedevanteux, tous leurs eflfets. 
Nos lois civiles doivent done etre interpreteos 
dans le sens de cette liberie religieuse. 

La loi civile que nous avons au sujetde 
rerection des paroisses, est contenue en le 
chapitre 18 des S. R. B. C. Que dit^Ue? 
Sot!. 5 : " Toutes les matifires relatives H 1*6- 
" rection des paroisses ou ^ leur division, 
''.... soront regiees et decidees par TEv^que 



'' Catholique Remain ou la personne admi- 
" nistrant le diocdee dans lequel il y a lieu 
" d'agir, et par les commissaires nommes 
" pour le dit diocese." 

Sec. 8 : " Toutes les fois qu'il s'agit d'eriger 
" une nouvelle paroisse, de demembrer et 
"subdiviser quelques paroisses.... ou de 
** changer et modifier les homes et demarca- 
'* tions de paroisses dejd. etablies suivant la 
'Hoi.... alors dans tousles cas, sur la re- 
" quete d'une majorite des habitants francs- 
" tenanciers designes en la dite requete. . . . 
" la dite requete presentee H VEveque Catho- 
" lique du dioc^. ... les autoritea ecciesias- 
" tiques procMeront selon les lois ecciesiasti- 
" ques et Tusage du diocese au decret defini- 
" tif d'erection canonique de toute par 
" roisse...." 

Puis, oe statut dit que sur oe decret cano- 
nique, on pourra prendre action pour obtenir 
du gouverneur une proclamation (Sec. 15) 
pour rerection de tbllb paroisse pour les fins 
civiles et pour la confirmation ou Tetablisse- 
ment et reconnaissance des limites et bornes 
d'icelles. 

Et le Juge Beaudry a ecrit tr^ jnstement 
^ la page 36, au sujet de rerection canonique 
de la paroisse, ce qui suit : 

** L'autorite ecciesiastique jouit H cet egard 
" de son indepondance. II lui est loisible de 
" refuser rerection canonique, sans que les 
" tribunaux puissent lui en demander compte. 
*' Dans ce cas, le seul rocours est devant Tau- 
" torite superieure ecciesiastique. . . . 

" Les tribunaux ne pen vent non plus inter- 
" venir sous le pretexte que, dans rerection 
•* canonique, I'autorite ecciesiastique a pro- 
" cidi irrSgulOTement ou sans dboit. II y a 
" encore en ce cas recoure & Tautorite eccie- 
*' sia8ti(iue superieure, s'il s'agit des efifets ca- 
" noniques, et au gouvemement civil, s'il 
" s'agit des eflfets civils." 

Les juges Bo wen et Duval ont, le 7 avril 
1852 (2 LC. R. 293, exparU Query), juge quo 
le decret canonique est une procedure pure- 
ment ecciesiastique, hors la jurisdiction des 
cours civiles. 

Et si le gouverneur refuse d'emettre cette 
proclamation pour erigor cette paroisse cano- 
niquement pour les fins civiles, le statut ne 
dit pas (oe que d'ailleurs, il n'avait pas com- 
petence H dire) que dans ce cas, le decret ca- 
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nonique sera nuL Non, la paroisse restera 
paroiflse canonique, si T^v^ue n'a pas ini6r6 
dans son d^cret la condition qu'il ne sera 
valide que, si la paroisse est ensuite ^rig^e 
civilement, et s'il le maintient Elle ne sera 
pas paroisse pour les fins civiles ; mais elle 
sera bien et diiment paroisse pour toutea les 
fins canoniques, spiritnelles. 

Le d^cret de Mgr Bourget, qui a 6rig6 la 
paroissse de Ste-JuliennOi ne oontient pas de 
condition ; et T^v^iue Ta mis en force, & eflfet, 
et le maintient. 

Ce statut— chap. 18, S. R. B. C— n'enlSve 
et n'a pu enlever aux ^v^k^ues aucun pouvoir 
qu*ils ont do droit canon ou par Tautorit^ du 
8t-Si6ge. II no doit pas 6tro interpr^t^ commo 
pr^tondant contr61er Tautorit^ religieuse ; 
mais c'est Tautorit^ civile qui dit que quand 
r^v^ue aura, sur la requC'te de la majority 
des francs-tenanciers, proc'^16 H V^rection 
canonique d'une paroisse, alors si elle (Pau- 
torit^ civile) juge & propos qu'il est de Tin- 
t^r6t du civil de donner & cette paroisse ca- 
nonique certains efibts civils, dans ce cas le 
gouvemeur lancora une proclamation & cet 
effet Mais de lA, on ne pent conclure que 
I'autorit^ civile a prohib6 la paroisse cano- 
nique, ou pr^tendu lui refuser ses efiets cano- 
niques. 

L'6v^ue a pleine liberty d'organiser son 
dioc^ comme il I'entond (sous le contr61e de 
Tautorit^ religieuse sup^rieure) pour toutes 
les fins spirituelles, et, pour cet ofiet, ses d6- 
cretp sont regard^s comme vcdides par les tri- 
bunaux civils. Autrement, la liberty de PE- 
glise et Texercice de sa religion ne seraient 
pas complets ; car si Tautorit^ civile refusait 
& r^^v^que le droit d'avoir dos paroissos pu- 
rement canoniques, et qu'oUe ne vouKlt pas 
la reconnaitre civilement, alors r^vCKjue se 
trouverait dans Timpossibilit^ d'organiser 
librement son dioc^o pour le bien des Ames. 
Or de droit public, I'Eglise a toute la liberty 
voulue. 

Nous sommes done d'avis que TEv^ue 
pent cr^r des paroisses canoniques pcmr les 
fins spirituelles, et ces paroisses ont tous 
leurs effets spirituels, et cela, sous la protec- 
tion au besoin des lois civiles et des tribu- 
naux civils. 

On a pr^tendu que ce statut, chap. 18, S. 
B. B. .C ^tait une espt^ce de concordat 



entre rautorit^ religieuse et civile, et que 
I'autorit^ religieuse Tavait aoeepU et ^tait 
tenue de ne maintenir aucune paroisse ca- 
tholiqu^ si I'autorit^ civile refusait de I'^ri- 
ger pour les fins civiles. Nous ne poavons 
adopter cette opinion. 

Le statut n'a aucune disposition nous lai- 
sant voir qu'il est de la nature d'un concor- 
dat; il n'y a aucune preuve que Tautorit^ 
religieuse Tait accepts pour g^ner son action 
dont la liberty lui est assure de droit public 

De plus, une preuve que Tautorit^ leligieu- 
se n'a pas voulu accepter oe statut comme 
restreignant sa liberty, c'est qu'elle prooede, 
dans le cas actuel, & exiger que cette paroisse 
canonique de St&Julienne ait tous sea offets 
spirituels. De m^me qu'ft presque toutes les 
sessions, la l^slature passe des lois— de sa 
propre initiative et sans le conconrs de Tan- 
tori t^ religieuse — disant que telle parHe din- 
gtUe de telle paroisse canonique et civile est dt- 
tachie de la ditc parotMf et annexie d une avtre 
paroisse pour les fins parlementaires,judieiaira, 
municipaleSf scolaires et d^enregistrement : de 
m^me Tautorit^ religieuse a le droit— de ss 
propre initiative et sans le conoours de Tao- 
torit^ civile — de dire (et elle est la seule an- 
torit^ comp^tente & le dire): les Hmites dt 
telles paroisses telles que reconnues dvHemerU ne 
comriennent plus pour les /n9 tpirituelU* ; \\ 
est de Vinthit des dmes que les fidHes wiftit 
aujourd^hui groupU autrement et qu*une partie 
de cette paroisse en soit dHadiie et fonnie par 
eUe-m^me ou unie d un autre territoire^itont 
le bien des dmes — une paroisse canonique 
pour les fins spiritudles. Oil est le teste de 
loi encore en force qui refuse ce droit, ce pou- 
voir, ce devoir & T^v^que ? Nous n'avons pn 
le trouver. 

Nous sommes done d'avis que la cure et 
paroisse de Ste^Julienne ^rig^ canoniquement 
par Mgr de Montreal — ^bien qu'elle n'ait pas 
^t6 6rig6e pour les fins civiles — ^reste paroisse 
canonique pour toutes les fins spirituelles, 
c'ost-^-dire, en employant les termes m^es 
du d^cret canonique, ** pour ^tre la dite cure 
" et paroisse de Ste-Julienne enti^rement 
*• sous notre (V^v^ue) jurisdiction spiritueUe^ 
" & la charge par les cur^ ou desservants qui 
'* y seront plao^ par nous ou par nos succes- 
" seurs, de se conformer aux r^les de ladis- 
" cipline eccl^siastique en usage dans oe die- 
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** c^se, sp^cialement d'administrer les sacre^ 
*' ments, la parole de Dieu et les autres se- 
" ooura de la religion aux fiddles de la dite 
" paroisse, enjoignons & ceux-ci de payer aux 
" curis ou desservants qui y seront placfe les 
** dimes et o6fa«iorw telles qu'usit^ et auto- 
" ris^es en ce dioc^e, de leur porter respect 
" et oMissance dans toutes choses qui appar^ 
" tiennent H la religion et qui int6ressent le 
" ealut ^temel." 

Ce d^cret n'empifite nullement sur le pou- 
voir civil Naturellement cette paroisse ca- 
nonique de Ste-Julienne n'est pas paroisse 
pour les fine civiles. Mais qu'entend-on par 
fins civiles ? Du moment qu'une paroisse est 
Mg6B pour les fins civiles, elle devient, de 
plein droit, dans certains cas, one corpora- 
tion mnnicipale distincte, ayant tons les pou- 
voirs et les devoirs des corporations munici- 
pales ; il en r^sulte aussi des droits politiques 
pour les habitants do ce territoire qu'ils pou- 
vaient ne pas poss^er auparavant; 11 en 
resulte aussi certains effets conoemant la 
milice, los^ cadastres, les flections parlemen- 
tairos, la vente judiciaire, eta, etc ; et quant 
^ ces droits et devoirs politiques et civils, 11 
peut 6tre de Pint^rSt de P4tat civil ou des 
citoyens habitant le territoire 6rig6 en pa- 
roisse canonique, que ce territoire ne soitpas 
4rig6 en paroisse civile. Ainsi T^v^ue ne 
peut bl&mer le gouvemement, lorsqu'il refuse 
d'^riger pour les fins civiles une paroisse ca- 
nonique ; ce refus n'empdche pas la paroisse 
canonique d'a voir des effets spirituels. Nos 
statuts — nous Tavons dit — contiennent nom- 
bre de lois qui ont chang^ leslimites denom- 
breuses paroisses pour ces fins civiles. II est 
Evident qu'il y a des cas oii la paroisse doit 
avoir des limites difiigrentes, dans I'int^rdt 
rospectif du civil et da spirituel, pour les fins 
civiles et les fins spirituelles. 

Or la paroisse canonique de Ste-Julienne 
ne peut avoir aucun efiet quant aux droits 
civils et politiques dont nous avons parl4. 
Mais la dime et son recouvrement devantles 
tribunaux civils, sont-ce Ul des droits civils 
ou des efiets civils qui ne peuvent r^ulter 
que de la paroisse civile ? 

Dans la Province de Quebec, la dime est 
due par les Catholiques romains & leur cur^, 
ou au pr^tre d^put^ auprds d'eux (le desser- 
vant) par P^vdque pour y oxercer les fonc- 



tions curiales ; elle est due de droit commun, 
et elle est reconnue dans notre code civil; 
son recouvrement s'en fait devant les tribu- 
naux civils. La dime, dit Pothier, louage, 
Na 213, " c'est une louable coutume qui, par 
** la force de la coutume, a pass^ en obliga- 
« tion." 

Pourquoi la dime estpelle due ? (Test pour 
la suhsistance du cur^ ou du prdtre charg6 
de £Ekire les fonctions curiales, et cela & Vocctp- 
sian des services spirituels qu'il est appeli et 
tenu de rendre aux fiddles mis par VMque sous 
sa jurisdiction, 

Guyot, report vo. dyxmes, p. 13, dit : " De 
" droit commun, les dimes de tons les fruits 
"que produit le territoire d'une paroisse 
" appartiennent au cur6, paroe qu'on les des- 
" tine d ceux qui sont chargis de la conduite des 
" dmes, " Feeridre, va Dixmes : " Les dimes 
" sont une certaine portion de fruits que nous 
" recueillons • • • qui est due & Dieu en recon- 
" naissance du supreme domaine qu'il a sur 
" toutes choses, et que Von paie d ses ministres 
" pour aider d leur suhsistance" 

nest certain que la dime n'est pas due 
pour les quelques devoirs civils que I'Etat 
peut exiger du cur4 

La dime est done due & I'occasion des fonc- 
tions curiales spirituelles. En quoi consis- 
tent ces fonctions curiales? Le d^cfei^cano- 
nique les rdsume par ces mots : " spddale- 
ment d'administrer les sacrements, la parole 
de Dieu et les autres seoours de la religion 
aux fiddles de la dite paroisse," et c'est pour- 
quoi le d^ret ordonne & ces fiddles de payer 
la dime au cur6 de la paroisse canonique de 
Ste-Julienne et de lui ob^ir en toutes choses 
qui appartiennent & la religion et au salut iter- 
neL Le curd ou desservant ne peut reoevoir 
ces pouvoirs spirituels que de I'autoritd reli- 
gieuse. 

II n'y a que I'dvdque qui crde la cure; il 
n'y a que lui qui fait le curd. L'Etat, dans 
la Province de Qudbec, n'a rien & voir & cela. 
Une paroisse que I'Etat drigerait — comme 
par exemple, par un acte de la Idgislatuie — 
sans qu'elle soit paroisse canonique, pourrait 
bien avoir tous les efiets civils, mais ne serait 
pas une cure. Le curd n'est que pour les fins 
de la paroisse canonique, et I'drection civile 
de la paroisse n'ajoute aucun pouvoir spiri- 
tuel ou reli^eux au curd ; ce zrest que pour 
les fins spirituelles qu'il est curd. 
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Ponrquoi faudrait-il que le pr^tre d^put^ 
par r^v^que pour 6tre cur6 d^une paroiase 
canonique, ne le serait qu'en aatant que ce 
territoire sendt paroisse civile? Nous n'en 
voyons pas la raison dans notre province, et 
nous ne trouvons pas que le droit civil exige 
cela. Dans d'autres pays il a pu ou 11 pent 
en 6tre autrement, sous une difif(6rente cons- 
titution, sous un diffigrent droit public, ou 
sous autres circonstances lorsque l^glLse n'a 
pas ou n'avait pas la pleine liberty dont elle 
jouit ici, ou bien lorsqu'elle a fait des concor- 
dats. Mais ici, PEglise n'a pas besoin de 
concordat, elle n'en a pas fait, et aucun texte 
de loi n'exige q[ue le cur6, pour qu*il ait droit 
& la dime, le soit d'une paroisse 6rig^ civile- 
ment Nous disons done que le pr^tre d6- 
put6 par r^v^ue pour faire les fonctions cu- 
riales spirituelles dans une paroisse cano- 
nique est, atix yeux mimes de la loiy le propre 
cur6 des fiddles de ce territoire pour les nns 
de S0B fonctions curiales spirituelles. Et ce 
cur6 devient alors le cr6ancier de la dime, 
puisque la dime est due H I'occasion des fonc- 
tions curiales spirituelles. 

Le d^fendeur, v<i le d6cret canonique 6ri- 
geant la paroisse de Ste^Julienne, et|Comme 
sa terre est incluse dans cette paroisso, a done 
cesB^, en ce qui regarde les fins de sfc fonc- 
tions curiales spirituelles, d'^'tre le paroissien 
du cur6 du St-Esprit, et est devenu, pour ces 
fins, le paroissien du cur6 de la paroisse ca- 
nonique de Ste-Julienne. C'est celui-ci qui a 
juridiction spirituelle et canonique sur lui et 
non le cur6 ciu St^Esprit 

L'^vdque de Montreal, par le d^cret cano- 
nique et par la lettre de nomination du de- 
mandeur comme cur6 de la paroisse de Ste- 
Julienne, a donn^ au demandeur le droit de 
percevoir la dime du d^fendeur comme de 
tons les autres fiddles du territoire de la pa- 
roisse canonique de Ste-Julienne, et a ordonn^ 
au d^fendeur comme d. ses autres fiddles de 
lui payer la dime et de considerer le deman- 
deur comme leur cur6. Le cur6 du St-Esprit 
n'est plus le cur6 du d^fendeur ; celui-ci n'est 
plus sous sa juridiction spirituelle, et le cur^ 
du St-Esprit ne doit plus au d^fendeur les 
devoirs spirituels de cur6. Cest le deman- 
deur qui doit ces devoirs de cur6 au d^fen- 
deur. Puisque la dette de la dime est due 
au cur6 & roccasion des fonctions curiales 
spirituelles et que c*est le demandeur qui est 
le cur6 du d6fendeur, c'est H lui que cette 
dette est due. Cette dette est de droit com- 
mun, reconnue civilement, et le demandeur 
peut alora la recouvrer par les moyens des 
tribunaux civils. 

La dette de la dime peut ^tre de droit 
divin • nous n'avons pas competences le dire : 
mais le payement en est ^alement ordonne 
par le droit civil, mais c'est & Tautorit^ reli- 
gieuse & la percevoir. 

Les tribunaux civils lui pr^tent leur con- 



cours pour oela, et voilA tont. Cest Tact 
rite religieuse seule qui, par rorganisati'i 
libre des dioceses, pour les fins 8pirituel». 
fait le cure, et ainsi detennine la per^ nr • 
qui a droit & la dime et qui pent en pcm- 
suivre le recouvrement La dime est ?i jk 
un efiet qui ne peut d^couler que de la \a- 
roisse civile, qu'elle est due, dans ce pays. <i- 
fruits de toute terre, m^me avant qu*elle fa?- 
partie d'un territoire erige en paroisse can - 
nique. Cest ce que M. le juge Beaudry r^ 
connalt lui-mdme, d. la page 99 : " La dli:> 
" est egalement due et peut 6tre exigee pa' 
" les missionnaires dans les lieux qui d\l: 
" pas encore ete friges en paroisses.** 

La terre du defendeur devait done la din^ 
avant m^me que le territoire oil elle est, t\ 
erige en paroissa 

Mais on dit que le demandeur n'a i^nin 
aucun service au defendeur, attendu qtt 
celui-ci a rempli ses devoirs ^eligieuxaiIIer.^ 
que dans la paroisse canonique de Ste-Jn- 
lienne, et que le defendeur ne lui doit ric n 
Ce raisonnement est absolument faux. V: 
fiddle ne peut s'exempter de payer la dime 
au cure que revequelui donne, en allant faire 
ses devoirs reli^ieux dans un autre endrtnl 
S'il le pouvait, il faudrait en oonclure que ^ 
paroissien qui ne requiert aucun ser\ ice de 
son cure, ne lui devrait pas la dime. A qnel 
etat de choses epouvantable nous condiiiraii 
ce systtoe! Nous croyona done que, par 
notre droit, le defendeur est tenu de payer sa 
dime au demandeur. 

Ce n'est pas sans quelque besitation qoe 
nous en sommes venu k cette conclusion, car 
nous avons un grand respect pour Popinion 
de juges aussi eminents que MM. BoUand et 
Beaudry. 

Nous connaissons aussi que des jurisoon* 
suites eminents ont i>artage Topinion de ces 
deux juges, mais, enfin, apr^ avoir rniirp- 
ment deiibere, etant tenu de juger suivantlc^ 
dictees de notre propre jugement et ce qu^' 
nous trouvons etre le droit dans notre pro- 
vince, nous sommes oblige de donner gain 
de cause au demandeur. 

Nous sommes beureux de savoir que notre 
decision pourra etre soumise ^ des tnbunaai 
civils superieurs, et aussi le defendeur poum 
encore avoir son recours devant Fautorite 
religieuse competente. 

En consequence, cette Cour oondamne le 
defendeur & payer au demandeur la somme 
de $3.75, avec interet du 21 mars 1884 (date 
de la si^fication de Taction) pour la dime 
des grains recoltes par le defendeur but 1b 
terre susdecrite pour Tannee expiree i Pa- 
ques, 1883, et les depens distraits & Mtie 
Truesdell, proc du demandeur. 

K TrmsdeUf avocat du demandeur. 

C. P. Charland, avocat du defendeur. 

(J.J.B.) 
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